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IV, REMINISCENCES OF THE BAR* ` ° 
° BY . 
SIR P. S. SIVASWAMI AIYAR. 


Mr, V, Krishnaswami Aiyar was by far the most robust 
and powerful personality in the bar that ‘I have known. If 
ever there was a man born to be an advocate, it was 
Mr. Krishnaswami Aiyar. I had the opportunity of knowing 
hfm for a much longer period than probably any other contem- 
porary of his. We were fellow students in the High School at 
Tanjore, we were fellow students in the Kumbakon.nr College, 
in the Presidency College and in the Law:Class. My know- 
ledge of him began from the year 1876. 1 have known him 
as-a student, an advocate,a platform speaker and as a politician, 
and I need hardly add, in private life as well. He was a man 
of striking talents which would haye brought him to the frort 
rank in any profession in any country. The opportunities 
that are open to men of talent ig this country are by no means 
sO varied*or so cgnspicucus as those which are available tò 
people in the countries of the West. If there was one cha- 
racteristic of his which was more prominent than anythin% else 
and which perhaps might have been*taken tg be the key to his 
whole character, tt was his energy. He was a man of exu- 





berant energy. That was a charactesistic in all the various 


spheres of his activity, in all the stages of his career.’ "In: 
tellectually he was of the first rank, a man of remarkable 
quickness ` of perception, of ` very clear vision, and 
thorough grasp of essentials and in addition he was 


a man ol wonderful fertility of resource. He was always » 


equal to. any emergency at the bar or in politics or on thee 





* The Jast-of a series of lectures delivered to the E lew « in 1918. 
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platform. “These were qualities which certainly made for 
success and marked htm out for success from the beginning. 
He was also one who carefully studied persons whom he con- 
sidered worthy*of being models. Probably, there was only 
ohe persen whom 1 could sty he regarded as.a model for 
audy and that was Sfr Bhashyam Aiyangar. Not that 

- Mr. Krishnaswami Aiyar was himself wanting in those guali- 
ties which distigguished.Sir Bhashyam Aiyangar, but he great- 

ly improved upon them by a careful study of his model. Ha. 
flogely studied. Sir Bhashyam Aiyangar’s ways and" methods. 
Sir Bhashyam Aiyangar’s habit, to which I referred, of great 
circumspection__an expression which you will learn to under® 
stand by and by in its practical application, which implies a 

, careful reconnaissance*of your whole ground not *leaving 
- any one nook or corner unsurveyetl, a preliminary survey of the 
whole ground of action and a careful forecast of all the contin- 
gencies that are likely to arise and thé pitfalls before you or 
the stumbling blocks that you may ‘encounter and a previous 
mental preparation to meet these various contingencies__thst 
habit of circumspection was, I should say, the predominant 
characteristic of Sir Bhashyam Aiyangar’s mental equipment, 
and Mr. Krishnaswami Aiyar was shrewd enough to note the 
advantage of cultivating that habit of circumspection. Another 
characteristic of Sir Bhashyam Aiyangar which also Mr, 
Krishnaswami Aiyar followed was the habit of long-headed 
calculation, of long-headedness in calculating beforehand 
what would follow and making an accurate forecast as far as 
possible of the development of the case or of any other course 
òr policy that might have to be adopted. e -Thene again Sir 
Bhashyam - A1yéngar had a very cool temper. 
Mr.” Kfishnaswami *Aiyare also followed him in this 
respect. . It might perhaps require a word of explanation 
when I associate coolness with Mr. Krishnasevami Aiyar. Few 
people who knew him,in the excitement of forensic,debate or 
address would think that it was all the result of cool prepara- 
tion ox calculation. The excitement was so visible, the temper 
was often explosive, but if T may say so, while he had a natural- 
ly violent temper, he did his best to keep it well under control 
e and almost always succeeded in doing it. You 
emay ‘hear the deafening roar of artillery but there 
was the cool brain behind dll that. | Whatever might be the 
appearance of excitement or spontaneity there was always a 
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cool well-calculated decision at the back of it.. That was 
a trait which only they. who knew him intimately ‘could have 
marked and appreciated. Another legson which he followed 
was the habit of studying how to present one’s case." _ There 
was no one who more consciously and studiédly pursued the 
art of presentation of one’s cases than Mr. V. Krishnaswarni 
Atyar. He always made a point of studying howe best W 
marshal his facts and arguments, how to produce the best im- 
pression, what the weak points of his adversary were and 
"what his own strong points were and how to make the best 
impression in the shortest possible time. These were afi 
lessons which he drew from a study of Sir Bhashyam Aiyangar, 
and I need hardly say that the pupil__when I say pupil I do 
not mgan to say a formal pupil__was not a whit behind the 
master. Added to that Mr. Krishna’swami Atyar had virtues 
eof his own. He was a man of dauntless courage__a heart’ 
that never quailed before.any difficulty, great tenacity of pur- 
pose and strength of will. These were all characteristics 
which -almost lay un the surface. He who ran might read 
them. He had great faith in what I may call forensic strategy 
and tactics, that is, the art of forming a plan of campaign 
beforehand, and of adaptation to the exigencies of the moment. 
I told you that his temper was not of the sweetest 
description, and that it was apt to be naturally violent and re- 
quired control by training. His disposition was generally of 
a somewhat domineering character, but, as the Chief Justice 
said on éhe occasion when a tribwte was paid to him after his 
death, he had the defects of his qualities__a domineering and 
ynpatient disposition which yow can understand were the psy- 
chological result$sf the other traits that I have mentioned. He 
was a very shrewd judge of character and in fact he took credit 
to himself for great capacity ih judging of character. * One 
might perhaps be allowed to say that his tendency on the whole, 
while making allowances for shrewdness of judgment, was to- 
wards a"somewhat harsh and uncharitable view. He „was 
more or less of the same view as Carlyle who held*that the 
world was peopled with nine hundred millions of pedple, mostly 
fools. Generally he had a lofty contempt for most people and. 
Sir Arnold White said he did not suffer fools gladly__a cha- 
racteristic which made itself somewhat painfully obtrusive 
to the weaker members of the bar when he ascended the bencha 
Taking. all things together, in subtlety hee ` might not 
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have been superior to Sir Bhashyam Ajyangar, in 
quickness of perception he might not have been 
superior to Sir S. Subramania Aiyar, in learning he 
might not have been superior to Mr. Sundaram Aiyar and in 
eloquence he might not have deen superior të Mr. Norton ; 
but takin’ -all in all there was no one who combined all the 
@sentials’ of an advocate as Mr. Krishnaswami Aiyar did. 
He was undoubtedly the ablest all-round advocate that I have 
knowrf at the bar in my time, and when I pronounce that opinion, 
E indude all the men whom I have known whether they belong 
to an earlier generation or to the same generation as myself. He 
had remarkable gifts of expression ; he had a great commande 
of laaguage, of fine literary language and Ge pronunciation 
and delivery were excellent. He had a clear enunciation, a 
“loud voice and, what perhaps was not always a distinct &dvan- 
‘tage, an extremely rapid delivery. I do not think that anye 
advocate whom I have known was more rapid in his delivery’ 
than Mr. Krishnaswami Aiyar was. «Of course rapidity in his 
case was compatible with perfect distinctness. But with alJ 
that it was speed that would fill with despair any shorthand 
reporter who might try to follow him. He had to put a 
brake on himself to suit an ordinary shorthand writer. 
I have heard that Mr. Gladstone used to speak at a tremend- 
ous pace. I have not heard Mr. Gladstone but I have 
heard Mr. Krishnaswami Aiyar and I knew that he could speak 
ata pace which would bafle any reporter. His voice 
was not a sweet voice, but # was a good, powerful voice, 
one which he often raised to a thunderous pitch when he 
¢ wanted. He had considerable facility i in modulating his 
voice. When he, got excited his voice atquired shrilness. 
You „cold hear „at one wing of the High 
Court when he.spoke at another. There were few other 
gentlemen equally egifted with such powerfyl lungs. And 
he knew his audience perfectly, whether it was in a Court 
orina public meeting.” One great besetting sin of public 
speakers is that they do not know when to stop. The process . 
of windtng’up is left more or less to accident of nature. The 
result is prolixity and the audience gets bored. That was never 
the case. with Mr. Krishnaswami Aiyar. He was a most 
“pointed , and effective speaker. He could compress 
Mis points into a nutshell, if he liked; he could ex- 
plain. them ` sf hes audience were dull enough to require 
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explanation. But he knew how far he need go*and where he 


should 'stop.. He had a fine sense of, proportion, what to; 


emphasise, what to omit and what to pass: over with a slight 


touch. His methods of advocacy were those of a strong man,’ 


of Samson. Be believed. in the display of the mailed fist. 


Fle always brought down his hand heavily upon his opponents, 


sometimes even crushing a buttery on the wheel.’ He belie? 
ed in hard, heavy, knock-out blows, nothing less. That was 
the style of battle which he liked. Naturalty from what I 
have said of his mental equipment, this*is a logical develop, 
ment and necessary consequence. ` His were not the virtues of 
gentleness. He was not obsessed by any extra tenderness for 
the feelings of his opponents or judges or witnesses or others. 
He liked to hit hard, he enjoyed a goad fight and was like a 
war hdrse sniffing the battle., He believed in attaining victory 
at any cost. Victory first, never mind by what weapons of 
warfare. There was.one reason which was responsible for 
this trait and it was this.- He like many others hada habit 
og identifying himself with his clients. I do not say that he 
was as bad as many others, but many a member of our pro- 


fession is apt to suffer from this failing to yield to the tempta- 
tion of identifying oneself with his client. The result of this 


process of identification is that the advocate feels as if his 
whole reputation and his whole future were staked upon the 
issue of that particular case, and he had tc win it by hook or 


by crook. It might be a very desirable thing to sympathise’ 


with your client,sto do your best for him, and the policy of 
identification may also at times be very tempting. But that 
is not really the spirit of a high-mtnded advocate.One must culti 
vate some sense Of detachment. You must be able to view 
the case of your client fairly impartially. I do not say that 
the advocate is under an obligation to put ferward all the 
weak points in h§ client’s case gr expose Aimself to attacks. 
But one must take care not to carry his interest in the client’s 
cause to such an extent as to make him feel that everything 
depends upon his success in. that case. It may be 


-advocacy of ° a sort but I do not think’ that 


it is the proper idea of advocacy. It is not the advocate’s 
business to win by any means but win byefair means if possible. 
This process of identification is pardonable in a youngster_.a 


newly fledged practitioner__who thinks that his whole future" 


depends upon his success in the particular cast and'if he-did not 
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win, he would dose his chances. But when a man has risen-to the 
top of the ladder there is no justification for that 
frame of mind and he should, on the gther hand, 
sedulously cultivate a spirit of fairness, a sense af detach- 
ment, the ability to be fair togeverybody all round. If, you 
“believe 1? Prussian methods then it-will be alledifferent. But 
hdo not*think advocacy requires the employment of Prussian 
methods. . . ° 
As one result of this tendency and as one result of his 
reat faith in strategy and tactics, there was no one who prac-* 
fised the art of interrupfion to greater perfection than 
Mr. Krishnaswami Aiyar. His one rule was this : Let no dog, 
barkewhile I speak, but I will bark whenever any one speaks. 
He would never allow his opponents to get 2 hearing. When his 
opponent got on his legs he would simply tusillade hime with 
interruptions. If one were as ready to take as to give, it might, 
be fair, though I do not think the process will be quite as 
agreeable aiid smooth as if both sides abstained from interrup- 
tion. He had also the art of brow-beating it did not matter 
whom whether it was the Judge, his opponent or a witness. But 
as I said these were the defects of his very virtues and qualities 
and in your general summing up and estimating of a man’s 
abilities and talents and position in the bar, these ought not 
to be allowed to weigh heavily in the balance. 

. As a Judge he exhibited the same characteristics of im- | 
patience and of brow-beating the practitioners and of course 
the result was this : he disposed of cases quickly, exceedingly 
quickly. It was one of his ideals of ambition to be quick in 
the disposal of cases and he was very much quicker than all 
his colleagues. „But you see -one greatefdeal of a Judge 
should bg this__an ideal. which was highly commended by 

Lord Esher regarding Lord Justice Cottonan ideal which 
Sir Muthuswami Aiyar follgwed__namely, not merely should 
„he be anxious to understand the case but he must also: be 
ansious to make it clear to the practitioner that he Had under- 
stood his case. That is the.ideal of a great Judge. That 
was the ideal which Sir Muthuswami Aiyar ‘followed. In 
* Mr. Krishnaswami Aiyar there was no question that he him- 
self understood the case. But he did not care a brass 
farthing to make the practitioner before him understand 
e whether he had sufficientlye grasped the case or not. “He 
trusted .to hfs.owh reputation for quickness with the bar and 
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he thought everybody must give him credit for understanding 
the case without much argument and waste of time. «In that 
way -he made himself as a Judge very -unplegsant to 
many practitioners before him, but otherwise, he was'a good 
Judge. He was certainly anxtous to do justice and to dis- 
pose of cases qûickly; and- he succeeded in both.of his objects. 
It was not part of his ambition to write very learned: jud®. 
ments and to immortalise* himself in the Law Reports. He 
ften used to say that he did not care about it but Wanted 
quick despatch of justice. He did nof. care at all whethey 
he wrote judgments which would live. He was a man of 
warm impulses and he was what Dr. Johnson called:a * good 
hater’ and a good friend. He had strong friends. attached 
to him®and: hitter enemies which was what might be expected 
from “an impulsive, warm. character, especially when that 
“character makes no attempt to conceal.the feelings of the 
owner. I may just tell you one anecdote. There was one 
occasion when he met more than his match__I do not say in 
fentorian-tones, but in another respect. That was in con- 
nection with -his character as a politician and on the platform. 
There was a Congress held under the presidency of Mr. Lal 
Mohan Ghose and in the Subjects Committee Sir Pherozeshah 
Mehta presided during the absence of Mr. Lal Mohan Ghose. 
My friends, Mr. Krishnaswami Aiyar and Mr. Sundara Aiyar, 
were both there and the late Mr. G. Subramania Aiyar was 
also there. Our Madras people were very keen about what 
they calléd a constitution for the Congress. I am afraid the 
legal instinct has taken such strong root in Madras that we 
want to put everything on a thoroughly legal, definite, consti- 
tutional footing. ° Mr. Krishnaswami Aiyar speke for a long 
time, for about 20 or 30 minutes and,he pressed with all his 
vigour and all the emphasis at hig commandethe need for 
paging a definite, rigid constituéion for the Congress. Str 


Pherozegshah Mehta was an old man. He allowed others, 


also to follow and then he spoke for 15 minutes, * eHe 
pounded to pieces his opponents, and the most 
gratifying feature about it was that at the end” it was 
acknowledged by both my friends that they had met more than ° 
their match and that they were roundly beaten. Sir o 
Pherozeshah Mehta enjoyed greater advantages than most” 
politicians. His political ezperitnce-and tafluence were faf 
vaster ethan anybody else’s in -this® cotntry. . He 
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had begun politics in 1872 and he had been at pie for 
nearly 40 years. Asa politician, Mr. Krishnaswami Aiyar's 
great merits were that he was a long-headed. andeclear-sighted 
man and very practical. He knew what was feasible and 
what was not and he knew how to score a point. He was 
very adibit in the management of men when ke cared to do it, 
When he did not care to please anybody then he let himself 
~ go like a bomb. . But at other times when. he wanted to per- 
suade anybody ‘or to manage his colleagues there was nobody, 
who could do'it better ; a man of great powers of persuasion 
great powers of mariaging people and bringing them round 
to his views.. He was a man of varied activities and interests 
in life. Ordinarily, once a man gets into the legal groove, he be- 
‘comes confined to that groove and very narrow in his mterests 
* and occupation. But Mr. Krishnaswami Aiyar was a man who 
took interest in many things, in literature, politics, religion, so® 
cial service, and he worked hard for education. The Vakils’ 
Association is indebted to him in many ways. He was the most 
energetic Secretary the Association ever had and he resuscitated 
the Association after its period of death or hibernation some- 
where in the eighties.He was one of those who were permanent- 
ly associated with the Madras Law Journal and supported it. 
-He was a very prominent member of the Senate and took 
great interest in the framing of the new regulations. In the 
Legislative Council when he went there to represent the 
‘University, he made his mark at once. Of course, in some 
directions his interest was n®t roused but whoeis-ther@of whom 
we can say that ‘he worked in so many spherés and worked 
successfully in all? °° Thére are very few people 
of whom it coulde be said that they had the same amplitude 
of interest or secondary occupations as he had. His mind 
was not very much open,to the fine arts. Tam not aware 
fiat he took any Interest inepictures, statueg or anything of 
that sort. He had some crude opinions about statues. When 
‘it was proposed to raise a statue to the late-Sir T. Muthu- 
swami Aiyar, he was one of those’ who most strenuously re- 
sisted the proposal and condemned it on the’ground that it 
"twas thoroughly ° unutilitarian among other grounds. By a 
strange irony he himself has been perpetuated in a form which 
hè condemned so unsparingly with regard to Sir T. Muthu- 
* Swami Aiyar: Ido not thinkspictures or statues or anything of 
‘that kind’ appealefl to him. His mind was cast in’ ¿2 stern 
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mould. One: he spoke to me.of his own great moton 
sensitiveness. ‘There was a talk between us about the com, 
parative emotionality of himself and his deceased „brother. 
I thought his brother was more emotional. Mr. Krishnaswami 
Aliyar. dented it. “Tam more emotional,’ he said. I said that 
if he ever. shed “ny tears, they must have been iror tears like 
those which ` flowed down Pluto’s cheek. He replied? 
‘No, you do not know me. I could shed real 
tears for anything which called for it—añy play of the 
gentler emotions, sorrow, and so on.’ ° Like many of oug 
countrymen he thought that he himself was an exception to 
he ordinary frame of humanity, to the rules of hygiene and 
prudent management of health. He thought he Ould 
stand any amount of work and.his constitution was 
made of iron, but unfortunarcly he succumbed to over-work. 
1 remember that when Mr. Pattabhirama Aiyar died, 
both Mr. Krishnaswarni Aiyar and Mr., Sundaram 
Aiyar remarked that he ‘had sacrificed himself to over-work. 
Phat is just what happened in the case of my two friends. If 
there was:one man who could have been called the lion of 
the’ Madras Bar, it was Mr. Krishnaswami. Aiyar, though I 
may be pardoned for adding that at times I was disposed 
to think rather of the tiger, rather than the lion. 
Altogether. his untimely. “death was a great loss 
to the Bar, to the Bench and to public life in this country, a 
life‘of great promise cut off prematurely. ` 


A similar fåte as a result of unsparing over-work over- 
took our friend, Mr. P: R. Sundara Aiyar, who was his great 
rival at the ban e He was also a martyr to work. Mr. 
Krishnaswami Aiyar and Mr. Sundara Afyar were both 
great friends.. They were two men between whom there was 
genuine mutual esteem. Mr. Sundara Aiyar was also a man 
of brilliant parts.” He had a brflliant career in the Christian 
College. , He was a distinguished student of logic and philo- - 
sophy and was a tutor in the College when he took his B° L. 
degree. Natyrally he had a taste for Law andshe, was a 


man who studied widely, who studied methodically and who . 


liked: to study principles as well as precedents. There were 


Many réspects ‘in which there were marked differences between e 
Mr. Siindara Aiyar and Mr. Krishnaswami Aiyar. Ofcourse, . 


in ability they were men of great natural parts. Asa speaker 
and as an advocate, Mr, Sundara Aiyar' struck you as more 
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dignified. ,He had a natural dignity of manner, a more 
equable temperament, „less liable to apparent excitement. As 
a speakey, Mr? Sundara Aivar was one of the best at the bar, 
He had a good,command of language. He had æ good deli- 
very with a fine, sonorous vote, a good, measured, slow deli- 
very, unlike the lightning ‘speed of Mr. -Kiisimaswami Atyar. 
N one might criticise it at all; it might perhaps be said that 
occasionally he’ reminded one of the sermonising tone of the 
missionaries under whose influence he had been educated, 
There was this. difference between his style of speaking and 
Mr. Krishnaswami Aiyar’s.. Mr. Sundara Aiyar’s speaking 
was excellent. It was closely-reasoned. The argument was 
quit cogent: It was an appeal of reason rather than 
of sentiment. I do-rot think that one would imagme that 
it was ever aglow with emotion. in the same way that Mr. 
Krishnaswami Aiyar’s or Sir Subramania Atyar’s. It was not 
the white heat of Sir Subramania Aiyar nor the red heat `of 
Mr. Krishnaswami Aiyar. It was a cold appeal to 
reason, clear cogent arguments, well marshalled though 
sometimes burdened .with even unnecessary repetitions. He 
was one of our best lawyers who read largely, who loved to 
study long and who took a broad survey of principles. Unlike 
Mr. Krishnaswami Aiyar, Mr. Sundara Aiyar’s ambition was 
to: immortalise himself-as a Judge. Mr. Sundara Atyar’s 
ambition was to leave a name behind as a learned Judge and 
he did succeed in achieving his ambition though his career was 
unfortunately brought to avery premature «lose. “ He had 
also the same fault of.over-identification with his clients and 
fighting too much for victory. But as an opponeng his man- 
ners were far more agreeable. In the matter of style as a 
speaker, there was not that literary flavour about it - which 
characterised. Mr. Krishnaswami Aiyar’s speeches and I be- 
leve the real reason was this: Mr. Krishnas’wami Aiyar was 
„fonder of literature than Mr. Sundara Aiyar. I have heard 
them’ both, of course, ‘numbers of times both at the bar and 
on the platform. Asa platform speaker Mr. Krishnaswami 
_ Alyar was undoubtedly the superior. As a forensic speaker 
it:does not:matter very much, especially when one has not got 
ə to address a jury ofterf. -If one had to pronounce an opinion 
upon their ‘merits as speakers, I should certainly pronounce in 
favour .of Mr. Kyishnaswami Aiyar as the abler speaker of 
the two.. -Mr. Krishnaswami Aiyar was at his best when- 
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he was excited: But when ae was not. excited*and deliver 
a-calm; quiet speech, occasionally the pose looked a ‘bit studiedly 
solemn.. . But taking all things together, I sheuld say he was 
by far the best platform. speaker on this side of India: among 
our.countrymen: I am-not oblevious of speakers belonging 
to:other walks of. life who have spoken on the platform. Of 
course, there have been speakers of various descriptions. Ead 
has got his own excellences and each has got his. own. defects, 
but if one wanted to hear a speaker who could rouse art audi- 
ence andwexereise what may be called a * magnetic influence 
Mr. Krishnaswarni Aiyar was, I think, far and away the best. 
Mr. Sundara Aiyar’s secondary interests were not- so varied 
as those of Mr. Krishnaswami Aiyar. Mr. Sundara Aiyar 
had interested. himself in politics and he did take some interest 
in-relfxion and education, byt his interest was not of the same ° 
antensity or varied character as Mr. Krishnaswami 
Aiyar’s. Mr. Sundara-Aiyar neglected the laws of health 
just like Mr. Krishnaswami Aiyar and became an early victim 
to : that- scourge of Indians, and eventually died pre- 
maturely. These two men' I have mentioned as the leaders 
among my-contemporaries, they:formed a most excellent pair, 
worthy of the highest esteem--and worthy of their own strong 
mutual. esteem, and their loss is a loss. to the country at large 
and the.bar. But let us. hope that there is as good. fish in the 
sea as ever.came out of. it and let us..hope.that among the 
young men whom I see before me there may be some who may 
eclipse u.their. career the giants of the past. 


- PROFESSION TAX UNDER THE DISTRICT 
MUNICIPALITIES ACP. 


S. 93 of the District Municipalities Act (V of 1920) raises 
some interesting questions. The géction saysethat every per- 
son who exercise§ any profession-pr holds arty appointment or4s 
in-receipt of a-pension: or income from investments: or money- 
lendihg or any source other than houses and lands inside ethe 
Municipal limits shall pay a half-yearly tax on his professional 
income, salary*and pension.on.the scale shown in Sch:- TV. One 
of the questions arising under it is whether a person deriving . 
income from houses and lands outside Municipal limitsis liable 
to the-tax. Ina case reported in Veerappa Chettiar vy. M uni-” 
cipal Council, Palni (1) their Lordships Wallace and Madha? 
van: Nair, JJ., were. inclined: to the view “hat he would be 


I. (1924 I LR 48 Mad 476 :48 M L J 428. 
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liable, but as “the case was aa on other A it does 
not appear that ,the - question received adequate 
consideration 0in all its aspects. The. concluding 
words - of the section show that what should be 
taxed is professional income besides salary and pension specifi- 
cally meñtioned therein., The question, therefore,. is whether 
#come from lands can be treated as professional 1 income.. Ít 
can hardly þe contended that the receipt of rent can be said 
to be in the exercise of a profession. It is also clear from the, 
description giyen in Sch. IV that persons in receipt pf a pen- 
sion: of income from any source other than houses and lands 
are treated ditferently from persons who earn an income from, | 
the exercise of “ any profession, trade or calling.” Besides 
R. 19 in Sch. IV lays down that the Chairman may classify all 
e persons liable to the profession tax, except those wh are 
in receipt of a fixed salary or remuneration, with reference 
to the nature and reputed value of their business. It appears, 
therefore, that the concluding words. of S. 93 are mandatory 
and exclude those in receipt of income from houses and, lands 
outside Municipal limits from the operation of the section, 
though the- framers of:the Act might perhaps have intended to 
bring them also within the section. 


‘It may be contended that the words “ inside Munna 
limits” in the seccion qualify the words “houses and lands” and 
not the words “any source.” If that is the right construction, 
then the words “ any source”? would include all kinds of in- 
come received by way of gifés, lotteries, levacyes, maintenance, 
annuity, etc., which cannot possibly be said to have been receiv- 
ed in the exercise of a profession. Besides, when, general 
words are used, their meaning has to be resfrained according 
to the context: “ All words, whether they be in statutes . or 
otherwise, if thgy be general and not express or precise, shall 
be-restrained into the fitness of the matter of person | ” Beale 
on Interpretation, S. 1352. The word “source’ must, there- 
‘fore, be construed as of a: similar nature as “ investments; 
money-lénding, etc.” and not refer to “houses and lands.” - 
<<.” Agai Sch: IV lays down the.scale of income earned per 

“month on which the tax is to be assessed, though it is leviable 
half-yearly. In the old Act (IV of 1884) it-was laid down that 
“while'a person holding an appointment should pay the profes- 
sion tax accordirig-to his salary per month, those carrying on 
business: -haveeto pay according to the estimated annual rental 
of the shop or place of business. . - dn the, present Act, those 
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receiving income from investments or money-lending or any 
source other than houses and lands within Municipal limits are 
placed on the.same footing as those receiving pension or salary 
monthly. » When it is specifically stated that the income-should 
be’so-much.a month, we must dold that the assessee should 


get a certain minimum amount each month so that hê may be’ 


placed,in a particular class. In this view it is clear that a@ 
the income from iands is not a monthly income but is received. 
generally once a year, the word “ source ” cannot be construed 
to apply.tp lands. l zi ary 
© Further, if the words “any source” are intended to include” 
all kinds of income other than that from houses and lands 
within the Municipal limits, there would be no necessity for 
the elaborate description of different kjnds of callings and the’ 
special’mention of salary and pension as items liable to be 
taxed under S. 93. It would have been sufficient to state 
simply: that profession tax ‘was leviable on all incomes derived 
from ‘any source whatsoever except incomes from houses and 
lands: within the Municipal limits which are taxed ‘separately. - 
Again, if profession tax is to be levied on all sources of 
income, it would become a second income-tax and the name 
would be a misnomer. It is submitted that we should not impute 
to the Legislature the intention of levying » second income-tax 
under the colour of a profession'‘tax.The sources on which taxes 
are to'be imposed are enumerated in S. 78. The Act authorises, . 
among others, a levy of property tax on houses and lands 
within the Munieipal limits, a pr@fession tax on professional 
income,.salary and pension, a tax’ on carts, carriages and 
animals, etc., which are within the Municipality. If the in 
come from houses and lands outside the Municipality were, 
intended to be taxed, it should have bgen included ander the 
property tax and not under the profession tax The inten-` 
tion,, therefore, appears to be that the profession tax should 
not be another income-tax, much, wider in its scope than under 
the Inconte-tax Act, under which agricultural incomes art ex- 
cluded and several necessary deductions are made in connec- 
tion, with trade*or business. Further, if it were to be a second- 
iicome-tax, it would fall more heavily in certain cases than the, 
ordinary income-tax. Thus the tax on thesincome from property - 
outside Municipal limits is against the scope of the Act and . 


the words ‘ within Municipal limits ” ought to qualify the” 
i ® 9 . 


word “source”, — . ee . 
A further question that. arises in this “connection js 
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whether the receipt of income from property outside Municipal 
limits is limited- to income. received within Municipal 
limits after - meeting. necessary expenditure incusred outside, 
such as-taxes, establishment improvements, ete., or whether 
it ‘extends: to all’ incomes withput any deductidn whatever, in- 
‘cluding nfoneys received by aa agent living outside the Munici-- 
ality and- spent by him -for the said necessary demands, in 
other words, the gross income whether received inside or out- 
side the Municipal: limits. The difficulty arises as the-word 
“income > is hot defined in the Act and as it is now attempted” 
to apply it. to purposes which are against the scheme of the 
Act.. If the.words “ any source ” are iatended to apply to, 
all.kimds of income, there would. have been some provision for 
necessary deductions as in the Income-tax Act, and this cir- 
cumstance goes to show that these words, must refer only to 
“ within the Municipal limits.” ` i 

Another question that may be. raised in this connection is, 
whether asstiming that under S. 93 the income from lands out- 
side the Municipal limits is liable to profession tax Zamindari 
lands are so.liable.. Their Lordships in the case above cited, 
Veerappa Chettiar’ v. Municipal Council, Palit (1), 
left the question open and remarked that iv was not free from 
difficulty. | N&w; under Regulation XXV of 1802, the peish- 
kush on a proprietary estate is. fixed and cannot be increased. 
A percentage of the income from such lands levied in the name 
of profession tax is certainly an addition to the peishkush. It 
would “render entirely nugagory the guarantee of the fixity of 
demand which’ was -the keynote of the Government policy.” 
Vide Chief Commissioner of Jncome-tax v. Zamindar of 
Singampaiti. (2). As stated therein, altheugh ifmay be 
competent to the Legislature to impose additional taxation, on- 
Zamirtdaries, “this carf only tte done expressly and not: in 
general terms or ky impliéation.” Vide Maxwell on the 
Interpretation of Statutes,.CRap. VII, S. 3. “There is nothing 

ein the Act to indicateethat the attention of its framers has 
ever been.drawn to Regulation XXV of 1802 and we may 
fairly conclude that Zamindaries are not affected by the Act. 

. If so, this would. afford an additional ground for holding that 
the words “ any source” cannot be referred to “ houses and 
elands, ” but must be read with the words “ within the Munici- 
pal limits.” 


e e N.S: 
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SUMMARY OF ENGLISH .CASES 


HARPER AND Co., LTD. v. MACKECHNIE AND Co., (192 sf 


2 K. B. 423. ; 


Contract Sale of goods_{.. i. f. contract_Payment on. 


receipt of shipping documents. Invalid insurance policy given 


—lmplied warranty Seller’ s liability for loss. ` a 


When a certificate of insurance is tendered by a seller of 
goods and accepted by the buyer in ac. i. f.” contract," there 
is an imphed warranty that it relates to an effective policy. of 
insurance which will remain effective at all material times. If 
an transit, the goods are damaged and it turns out that owing 
to non-disclosure of a material fact the underwriters refused 
to payeon the policy, the sellers wil] remain liable for the 
damage. In the case of a c. i. f. contract where there is 
2 chain of sellers, there is a contract between the broker and 
the original seller, and- each successive seller, if he chooses to 
accept a certificate of insurance and to pass it on to a buyer, 
undertakes to make good what the certificate assorts. The 
ultimate’ remedy, if there is any irregularity, shifts back until 
it reaches the original seller and the brokers themselves. 


FENTON v. OWNERS OF SHIP KELVIN, (1925) 2K. B. 
473.. Sa 

'Workmen's Compensation Act, 1906, 8.2 (1) (a)— 
Notice of accident_Latent injury Delay in giving notice. 
Excusing of _Réasonable or ‘sufficient cause__Question one of 


law. oS 


“One vf the aew of a trawler, being shipwrecked, was ex- 


posed to the weather and remained in his wet clothes for three 
or four days till he was rescued.* Beyénd feeling a bit ghaky, 


he felt no other ij] effects and subsequently went on some othey’ 


voyages and durirtg the course of the same found he was affect- 
ed with bladder trouble. On his retusn he consulted doctors, 


who prohibited him from going to sea, but it was not till two- 


months later that he-ascertained for the first time... his . illness 


was due to-the exposure to which he had been subjected in the: 


shipwreck. He -thereupon gave notice to his employers, 


claiming compensation under the Act, and they pleaded that >? 
notice of the accident had not been given to them as soon ase 


practicable, and that there was no reasonable cayse to. excuse. 


the delay. Held, the workman was bound to give netice only 
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when he E that he had suffered i inju: y by the accident, 
which gave rise to a claim for compensation, i. e., when he first 
came ‘to know sof the inter-connection- of cause “and effect: be- 
tween the accident and the incapacity from which he was then 
suffering. ° 


Per. Atkin, L. J. at ig not reasonable 
Cause is a question of iw. But when that is once settled, 
the- Court has: t0-firid on the facts”of the case whether they 
bring” it within that reasonable cause. [The corr esponding 


provision ‘in India i is 5. 10 of Act vill of 1923.] ° 





HUNTER v. STADTISCHE FIOCHSEEFISCHEREI, ETC., (1925) 
2 K.B. 403. 
Workmen's C ompensation A ct Applicability Foreigner 
-- Employment of workmen in the country. If bound by Ach 
-— Per Warrington, L. J.—A foreign employer who employs 
a British stibject to- do work in the United Kingdom must be 
taken to-employ him upon all the terms and conditions By 
which’ employment there is, regulated, including in particular 
the condition entitling the workman to compensation for injury 
by accident. 


ct “Per Atkin, L.J. __The operation of the Act is confined to 
employment within the territorial limits ; and there is no 
reason based on the comity of nations why such provisions 
should not extend to foreigners who pursue their activities 
‘within the realm. _ =, ° ° 


“Moss w. CHRISTCHURCH RURAL Digrrict eCOUNCHL, 
(1923). 2 K. B. 750. 

Damages Measure ofz House burnt aoe owing: to 
negligence of defgndani. ° 

` A spark from a steam-roller set fire to £ A seriously 
damaging the fabric and -destroying a quantity of the house- 
hofd èffects therein belonging to a weekly tenant. On the 
evidence # was found the defendants were negligeat and that 
the steam-roller constituted.a nuisance. Held, the defendants 
were liable in damages, the measure of it being the difference 


e between the money value of the owner’s interest before and 
eafter the fire. The cost. of, replacement is not- the proper test 


in-such 4 cage: wa 


= > J 
E : z . E 


L] ` THE MADRAS LAW JOURNAL. . 1 
COOPER v. Srusss, (1925) 2 K: B. 753 : 94 L J. K. B. 
903 en SL 
[ncome-tax Cotton broker Speculahons e in__Contracts 
for futune-delivery_Nature of__Gambling_If a trade or 
vocation__lIncome-tax Act, 19189 Sch. D. 


A cotton btoker, part of whose business was to enter into 
contraets for future delivery without any intention of taking 
up actual cotton or of usifig the contracts as hedges for actual 
fransactions in order to safeguard his position, was sought to 
be assessed to income-tax with respect to the profits arising 
therefrom. 


i Held, per Pollock: M. R., even though ie tran- 
sactions were of a speculative: nature, he-carried on a trafle or 
busines’ within the meaning of Sch. Dypara. 1, and was assess- 
able to income-tax. 


Per Warrington and Atkin, L. JJ. The fact that the 
transactions were ganiblirig transactions is irreleyant for the 
purposes of deciding if the profits were taxable. Such profits 
mounted to annual gains or profits within the meaning of 
Sch. D, para. 1 (b) and were hence liable to pay tax under 


Case VI. 


' THe Kine v. Thomas DwYER, (1925) 2 K. B. 799. 
, Criminal iria) Evidence —Identification__ Photographs 
—Use.of— Procedure. ` 


Where in a criminal trial, the R witnesses had 
been shown two good photographs ofthe accused before the 
process of identification was formally entered upon, a convic- 
tion could not beeyistained. It is one thing for a police officer, 
who ts in doubt upon the question who shall be arrested, to 
show a photograph to persons in ordet to obtain information 
or a clue upon that question. Bufit is mst improper to. in- 
form a witness btforehand, who has to be called as an identify- 
ing witness, ‘by the process’ of making. the features of the ac- 
cused person familiar to him through a photograph. The*fair 
thing is to.shaw a series of photogr aphs and see whether the 
person who is expected to give information can pick out the, 
appropriate Benen 


-Fox v. rok (1925): P:-157: 54 LJ P. D. 8A. ‘ae 
.- Divorce__Alimony__Order when to be nade Decree 
absolut&_Matrimonial Causes Act, 1907, S. 1, 
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The power of a Divorce Court to require the tabard to 
secure to the wife permanent alimony arises “ on any decree 
for dissqlutioneof the marriage.” This does net mean that 
the order must be made at the same moment that-the decree 
for dissolution i is made. Itemay be made beforc the decree 
and in anticipation of it, upon materials whith enable the 
Court to make the order for the maintenance at the same time 
as the decree for dissolution. Altmony pendente lite can be 
made*as late ag after a decree nisi for dissolution of the mar- 
riage has been made® and is to ‘continue until, on the decree 
absolute for dissolution, its éffect ceases, and it is replaced by 
the order for permanent alimony or maintenance. ° 

The fact that a decree absolute is to be, or has been made, 
must be kept clearly in view, as otherwise or independently 

e there would be no jurisdiction to make the order for permanent 
maintenance. . 


In THE EsTaTE or J. R. SOUTHERDEN : ADAMS v. 
SOUTHERDEN, (1925) P. 177. è 

Will__Revocation Mistaken view as to law of intestacy 
—Burning of will Effect of —Fulfilment of condttion_Wills 
Act, $. 20. 

A person shortly before going on a voyage made a will 
giving all his property to his wife, but after returning burnt the 
will under the erroneous belief that if he died intestate, all his 
property would go to his widow. ~Held, the revocation was 
not operative and the will can be orally proved, as the revoca- 
tion is based on a condition which is not fulfilled. - 

A revocation founded or? an assumption of fact which js 
false, takes effect ynless, as a matter of consfruction, the truth 
of the fact is the condition of the revocation, or, in other words, 
unless the revgcation is contingent upon the fact being 
true. . ° 
© Per Atkin, L: J Under the Wills N 1837, S. 30 

” (cozresponding to S. 78 of the Indian Succession Act °XXXIX 
of 1925) the Court has to consider whether it was the inten- 
tion of“th€ testator by burning his will to revoke it. To put 

- a will into the fire simply is only destroying a piece of paper. 

° Tue SUSQUEHANNA, (1925) P. 196. ' i 

o  Shipping— Collision Damages Measure of Vessel 

used by'Admsraltyeon service Likelihood of letting on hire 

Basis of: assessing damages, 


~ 
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A vessel belonging to the Admiralty was damaged by 
collision. It was of a class sometimes chartered’ for com- 
mercial purposes, but it was admitted that the,particular ves- 
sel damaged would not have been let out for hire. The ques- 
tion arose whether in assessing damages the commercial 
value, if let on hire, could be a proper basis of asgessment. 
Held, by the Court of Appeal, confirming the judgmeht of the 
Presidént of the Probate Court (Lord M errivale) the basis 
can only be the actual loss suffered by the Admiralty in-being 
tleprived of the vessel during the period of repairs and not 
such as can only be called hypothetical or suppositious. | 

Per Bankes, L. J.. The ordinary rule of damages in a 
ommon Law action applies but the wrongdoer cannot say 


that che question being one of a claim for damages, those 
damages must be nominal. ° 


JOTTINGS AND CUTTINGS, : 


o The Protection of Dogs._A point of some practical 
importance to all who live in rural areas came before the 
Divisional Court at the end of last term in Barnard v. Evans 
(1925, W. N. 234). This was a case stated by the justices 
of Merthyr Tydfil, in Glamorganshire, and turned on the 
right of shooting animals which trespass possessed by occu- 
piers of property The case stated that the respondent, a 
farm labourer, had been sum:moned by an Inspector of the 
R.S.P.£.A. ynder S. 1 ofethe Protection of Animals 
Act, 1911, on the charge of cruelly _ ill-treating a 
dog by shooting at it ande wounding it contrary to 
the, above stattte. The dog was ą spaniel which 
was playing with another dog in a field belonging to the defend- 
ant’s employer. It was allegéd that, when the labourer saw 
it, the dog was chasing fowls ; acting on kis master’s ‘instruc- 
tions he took a gun and fired at the dog. lt was not suggested 
that the-man acted maliciously, or that he did not believe his 
action necessary to protect the fowls ; but it was suggested that 
it was in fact unnecessary, and that he could have driven away 
the dog without resorting to this extreme measure. There was’ 
no hedge round the field, and the labajirer had not attempted 
to drive it off before shooting at it. The dog .received a 
number of pellets in its body and was badly wounded. If 
these circumstances the justices had dismissed the sum- 
mons; But the Divisional Court sent back the case with a direc- 
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® 
tion to convict on the g a. that the defendant ji not dis- 


charged the onus of proof cast upon him to show justification 
‘for. his act. Brima facie, the shooting of a dog is cruelty and 
an offence under the statute. It may be justified by showing 
reasonable necessity : Mere ve Lord Cawdor (1809, 11 East, 
568). "Merce tr espass by the dog does not render it necessary 
Ər reasonable to shoot it, nor is the absence of intent to hurt 
animal a sufficient plea in justification, although Hooker 
Glany (1907, 71 J. P. 337) and Powell v. Knight (1878, 
42 J. P. 597) were usually regarded, and were in thys case re- 
garded, by-justices as authorities to the contrary. ` Lhe Divi- 
sional Court, however, distinguished, or perhaps even overt 
ruled the latter cases, and laid down clearly the rule that the 
wilful causing of pain without justification to a trespassing 
animal is cruelty for the purpose of the Act of 1911, eWen in 
the absence of any active malitit on the part of the defendante 
Apparently, in order to justify in the present case,the defendant 
would have*had co prove, first, that the animal was doing very 
serious damage; (2) that he had tried to drive it away, byt 
failed ; and (3) that there was no less drastic remedy reason- 
ably open to him. a 
-— Che Law Journal, December 5, 1925, p. 975: 
. The Right to Remain in Prison... A situation almost 

Gilbertian has arisen in the States with regard to the -granting 
of.a pardon to a convicted felon and its polite but firm refusal 
by the felon concerned, if r@ort is to be believed. “We con- 
fess that we can hardly believe it, much as we 
aye should like to, if only for*the fascinating novelty of the 
pots which at raises or suggests. The pbdsition is this : 4. 
murders 4, but, before, he is apprehended, also commits a less 
offence with regard to 'Y. As to the latter offence he is 1m- 
mediately caught, tried, convicted and imprisbned. Next he 
is tried and convicted of the murder of X, but when it is pro- 
“posed. to inflict the death penalty, “Not yet,” says A,“ I have 
my term of i imprisonment to serve and I insist upon serving it.” 
Here isa ĉase of dpinion of counsel such as no 4 has ever yet, 

"we suppose, propounded ! Meanwhile the State authority pro- 
„poses to resolve the dilemma by pardoning 4 of his offence in - 
“respect ¢ of Y, so that he may be available forthwith to be dealt 
evith in respect of his murde» of X. If pardons are privileges 
which the intendedsobject of them may refuse at will, here un- 
doubtedly is a pardon which would never be accepted. We regret 

° a 
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that-more serious matters of the law prevent our dealing at 
length with this intriguing question. We venture to recom- 
mend it to the promoters of a Moot. 

: —The Law Journal, December $ 1925, P. 976. 


e 

The Cost of A: ppeals.—All lawyers must sympathise with 
the complainings, to which a correspondence in the columns of 
the Times has recently given vent, as to the cost to the layman 
of appeals which are essential, and, therefore; invaluable to 
fawyers. . The instance, a revenue case discussed by SIL, 
Henry Buckingham, is perhaps less striking than the instance 
guuoted by Mr. Danvers Power, which we take to be the leading 
case of Russell v. Russell; why should a litigant have to pay a 
sum, pug at twenty TT pounds, ' ‘for his country’s mistake, 


if such*it can be called, in a matter where six Judges were for, > 


and three against nim. ” (We may add sotto voce “ and where, 
it is generally conceded, the three Judges, whose opinion pre- 
vailed, were wrong, and the six Judges, whom they over- 
ryled, were right.” It does seem hard. Ona more pro- 
- founded consideration, we all come to the conclusion, without 
much difficulty, that appeals are an essential element of the 
law and its administration, and every experience of an attempt 
to exclude them has been discouraging. : We readily persuade 
ourselves, moreover, that the only practicable means of secur- 
ing appeals but limiting them to appealable cases, is to leave it 
to the litigant to question the Court’s decision at his own risk. 
The verye weighty letters in the Tèmes, however, lead us to 
wonder if we have not, as a people, been perhaps rather too 
syceping.in our refusal to finante appeals 1 in cases which are 
patently, and whith were from their inception patently about 
to be, leading cases, the fullest discussion and the mast careful 
decision of which were and are matters of .just as ‘much 
importance to thepublic at large gs to the individual appellant 
and respondent ?” 


“——— The Law Journal, December 12, 1926, p.999. ` 


Sentences df the Past...‘ Harsh sentences” ag been 
lately a. topic of discussion in the press, and both sides of the ° 
debate appear to have reason. Generally speaking, sentences | 
have undeniably long since ceased: to be of a character even” 
stern, let alone unconscionable : : im particular, instances equally ° 
undoubtedly occur in which there is excess if they*be regarded 
from any point of view which is not merely that of vengeance. 
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It is not” necessary to engage in the argument. Itis, however, 
well to recall, for our own peace of mind, what immense 
strides: we have made in humanitarianism and good sense in 
this essential department of community life, and in how short 
a time we have’made them. p We recall a recent case in which 
Horridge, J., wa; discussing a prospective sentence, evidently 
go be something between six or eighteen months hard Jabour, 
and in which the antecedents showed that the convicted man 
had ‘committed the same offence in his youth and had been 
sentenced to seven years penal servitude! The mind re- 
*verts, with incredulity. and horror, to the “ Case ‘of Mary 
Jones” so emphatically “ speaking for itself ” in the preface 
to. Barnaby Rudge : a poor woman ruthlessly executed, not a 
century and a half ago, in circumstances in which, to-day, any 
judge would instantly “have bound her over, and woud have 
invited the sympathy of the appropriate officer or institution {tọ 
a. case of sheer distress. - 

e — The Law Journal, December 12, 1925, p. 999. 


BOOK REVIEWS. 


WILLS . ON CIRCUMSTANTIAL EVIDENCE, re-edited with 
Indian. Law by Mr. Krishnamachariar, M. A., M. L., PH. D. of 
the Madras Judicial Service. Messrs. Butterworth & Co. 
(India), Ltd., 1925. Price Rs. 8. 


Mr.: Wills’ essay is too old and classical to require any- 
thing. like an introduction &o the profession, even din India. 
Whether in view of the form and state of the Law of Evidence 
in this country, a disquisition*like that of Mr. Wills can be,of 
much assistance in our practical or daily work is another mat- 
ter. Byt Courts in India have often referred to Mr. Wills’ 
essay and as Sir Alfred Wills observes, “the principles and the 
gature of the. mental operag: ons involved sre common to 
forensic enquiry and to the ascertainment of truth in any other 
department of humantactivity........ and it is of great im- 
portance to have just ideas of the processes we are using and 
of the grounds upon which the rapid judgmertts which appear 
to be spontaneous or instructive are really founded.” In 
this view the book is one of general and permanent value and 
to the Indian Judge or practitioner its value is greatly en- 
e hanced by the inclusion in iteof.cases where either by following 
the authority of ehe author or by an independent but similar 
process‘ of reasoning, Courts in India have in their judgments 
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illustrated the application of the several aspect¢. discussed in 
the essay. The Indian cases have been fully and fr eely availed, 
of and, as far as possible, dovetailed into theirepropey places. 
We have no doubt that with this addition the book will be more 
widely appreciatéd and used in thés country. We would, how- 
ever, observe tlfat it would have beep better if (as'is often 
done) the distinction between the original text and the ne? 
additions has been preserved by the adoption of suitable typo- 
graphical devices. ” To take an instance at random, there is 
a quotatioa on page 83 from Bacon and the original text, cam-, 
menting upon it, proceeded to say : “ In the instance here given 
by Bacon.......... This continuity is certainly marred 
by the insertion between the two passages of a long sentence 
dealing with a case reported in Emperor v. Jeolu (1).We how- 
ever ndtice that the discussion of Indian Law and cases is gene- 
relly tacked on only towards the end of the treatment of the 
appeal heading in the‘original text. 

o NEGLIGENCE PR ON RrgchTts” with a theory of the 
Law of Torts based on a conflict of Rights, by 
F. S. Vaz, B. A., B. SC., LL. B. of the Inner Temple, Barrister- 
at-Law. “Price Rs. 10. 


‘Amongst the legal publications of the day, it is not often 
that one comes across a thought- provoking book. Mr. Vaz’s 
book certainly exacts the attention of the reader and in some 
places it is not easy to follow the discussion without close atten- 
tion. Few wile be dispose® to disagree with his 
statement that the Law of Torts in England has grown in a 
haphazard,manner and that it is “eminently desirable to have 
a 'scientific éxpositiðn of the law. | Whethereany single princi- 
ple or even a combination of prigciples gan be formulated on 
which-the whole system may be based or justified, it is not easy 
to say ; some portions of the lawerest on Considerations of 
expediency and these may well vary from time to ‘time. 
Nevertheless attempts like the present to examine the phikoso- 
phical or rational foundations of the system are not. without 
their use and wé earnestly hope with the author that hif work 
will serve to stimulate inquiry along lines likely to give better 
results than the haphazard manner in which the subject is at 
present treated in treatises on the Law of Torts. 

Though mainly dealing with the Law of N EA the 
work is an ae to formulate a theory of the L2w of Torts; 

(1916) TLR 39 A 16r. 
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and dif: cht heads of the Law of Negligence have bees chosen 
for the purpose of illustrating the application of that theory 
in the light of he existing case-law under those heads. The 
first portion of the book is taken up with the exposition of the 
general theory that the Law of Torts is only ‘ an adjustment 
of the c&nflict of rights,’ The author groups legal rights 
@nder certain heads ' Negative Rights, ‘ Privileged Rights,’ 
‘Positive Rights,’ ‘ Qualified Rights ' and ‘ Limited Rights’ 
according to the extent of protection which the law affords to 
gach in its attempt to adjust the conflict, amongst 
them. The rest of the-work attempts to show that negligence 
in law consists in exceeding a ‘limited right’ with, the con, 
sciousness of the likelihood of causing damage to the person or 
property of another.- The discussion of leading English 
authorities in the light of the principle thus enunciated $ alike 
refreshing and instructive. Among the principal heads 
treated are the law relating to the master’s liability for the 
torts of his’servants, the liability of bailees, Railway companies 
and Highway authorities and the law of contributory negli- 
gence. In numerous places the author has endeavoured to 
point out how several conflicts and errors in the course of deci- 
sions in England could have been avoided if the true principles 
underlying the subject have been prominently kept in view. 


We have great pleasure in inviting the special attention of 
our readers to Mr. Vaz’s book and we can confidently recom- 
mend that it deserves a place in every lawyer's library. 

rs eee oe l . A 
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Tar SUCCESSION AcT, 1925, by P. Hari Reo, High 
Court Vakil. The Law Printing House, Mtidras. Price Rs. 2. 

Weshaye great pleasure.in acknowledging the receipt of’ 
the publication | by the Law Printing House, Madras, of the 
Indian Succession "Act, 19254 with brief notes of case-law by 
. Mr. P. Hari Rao, the statement of objects and reasons, notes 
on «layses and the report of the Joint Committee. 


THe Lawyer’s Companion DIARY, 1926. 


° We are glad to acknowledge the receipt of the Lawyers 
Companion Diary, 1926, brought out by the. Lawyer’s Com- 
panion. ili Magunt Road, Madras. 
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VOL.] FEBRUARY, 1926. `, PL, 
e , LAW REPORTS* 
VI. ENGLISH REPORTS. ° 


Sr Orlando Bridgman was amorfg the most eminent „ 
common lawyers of the period near the Restoration and 
though as a loyalist he declined to practise before the Com- 
monwealth Judges his interest in law was so great that he 
had an account brought to him every day of all that was 
Happening in the Courts. The Reports going under his 
name are Reports of his own judgments as Chief Justice of 
the Common Pleas. They cover a period of seven years 
from 1660 to 1667. The cases having been prepared by 
Bridgman himself for publication (though not actually pub- 
lished by him) possess high authority. Many compliments 
have been paid to him asa lawyer by Lord 
Campbell, Lord Nottingham, Lord Ellenborough and other 
eminent ‘men, but the highest Compliment is that paid by 
Carter, one of his Reporters, that “ He always argued like 
a*lawyer and a gentleman.” He was for some time’ Lord- 
keeper of the Seaf, but his judgments in that capacity have 
been but scantily reported, bút so far as they go we haye the 
assurance of Campbell that they have been correctly decided. 
In Charles Fry Ve George Portæ (1) a’ dialogue is ré- 
ported between him and Chief Justices of the- King’s. Bench, 
and the Common Pleas and the Chief Baron of the Exchequer 
whom he had summoned to assist him ma difficult Equity 
case, where he’is seen supporting the practice of citing prece- 
dents in Equity as against Chief Justice Vaughan who said ° 
it was no use citing precedents in Equity.. “For if there be 


equity in a case that equity be a universal truth .and there” 
5 





“The sixth of a series of lectures arranged by thg University of Madras 
delivered @y Mr. B. Sitarama Rao, Vakil, High Court. 


1. 1 Modern 300 at 307, 
> . 
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can be no precedent in it.” The view of Bridgman 
prevailed. “Sir Thomas Raymond's reports cover the period 
from 1660 to £684. “He was successively Baron of the Ex- 
chequer and Justice of the Common Pleas, and reported cases 
indifferently from all the threg Courts. His+son Lord Ray- 
mond is also a reporter. A case, Lee v. Ragneés (2) in his 
rgport .was found on examination to be misreported., The 
corrected report appears in 1 Keble 799. Leviaz, though 
a good lawyer, is said to have been a careless reporter, though 
better than “Keble,” who, with Siderfin, has the worst repu-° 
Mtin. He was Attorney-General and sometimes Judge of 
the Common Pleas. He reports. King’s Bench and Common 
Pleas cases between 1660-1697. His reports were originally” 
in French but were translated by Sergeant Salked into English. 
He reports curious cages like this one__Assumpstt, Q pay 
for a horse a barley corn a nail, doubling every nail and 
avers that there were thirty-two nails in the shoes of the 
horse which, being doubled every nail came to 500 quarters 
of barley, several dozens of times the value of the horse, 
which was not more than £8. Lord Chief Justice Hyde took 
a view of the case which resulted in giving the vendor anly 
£8 and no more. We have in his reports illustrations of the 
absurd lengths to which technicalities of pleading were carried 
at the time which led actions to fail for bad Latin or bad 
grammar. In Hawkins v. Mills we have an opinion that if 
for the Roman figure XII Arabic figure 12 were given in the 
award of Venire Facias the judgment would have been stayed. 


Pi 3 . 
Keble (1661-1679) seems to be given a worse character 
. than he deserves. The one rouble about his report is that 
he printed his notes as he took them in Cou So fhe report 
of a case could be got only by piecing together the notes print- 
ed in Many places. He has been found sometimes to be more 
reliable than the other rep®rters. There are sọ many reporters 
of this time covering about*the same periot and giving the 
“reports in varying degnees of fullness_some giving full 
reports» some reports of arguments, some of judgment, some 
; of facts and so forth. By putting together these various bits 
. of information occasionally a fairly full and accurate report 
i can be had. Keble’s reports are generally speaking mere 
enotes, very short, with’ little or no statement of facts. Part 
sof the ill repute of Keble is due to the Judges who were not 
particularly: remarkable for their learning or ability. The 

AA aa 
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well-known cases of Manby v. Scot and Collingwood v. Pace 
are reported in Keble. ° 


~ First or J. Kelyng's Reports deal with , criminal- cases 
(1662-1669) and have the distinction of having for their 
reporter a Chief Justice and fox their publishér another Chief 
Justice, Lord Molt. Lord Campbell says that Kelyng had 
among other vanities the ambition to be an author and thet 
these are the result but that they are worthless being full of 
„silly egotisms. They show one thing, that.the Judges and 
"Crown Counsel used to meet together and settle-between them- 
selves beforehand the points that might arise in the fťriał. 
Viner speaks highly of Kelyng in his abridgment. 


The successor of Kelyng was Sir Mathew Hale, ome of 
the gr@atest of English judges and jurists, though he was 
not above the superstitions of his age. He was responsible 
for the conviction of some innocent women as witches. Be- 
fore he became Chief Justice, which event happened. in 1671, 
he was for 11 years Lord Chief Baron of the Exchequer and 
gor some time he was a Judge of the Common Pleas also 
under the Commonwealth. As an Advocate he began, it 
is said, with the rule of never pleading except on the right side, 
but oradually he had to modify the rigour of the rule. His 
Common Place Book, compiled when a student, is said 
to be a very accurate compendium of the English Law. His 
pleas of the Crown is a complete digest of the Criminal Law 
of his time and up to this day is one of the standard works 
on that branch ef the law. His other works are Analysis of the 
Civil Law of England, which inspired Blackstone’s commenta- 
vies, and the History of the Common Law of England. He was 
eminent all route, both in Equity and Common Law. He 
‘continued Chief Justice till 1675 5 when he solicited his” “writ 
of ease ” owing to ill health and retir ed. 


Carter’s Report of the Cemmon Pleas (1664-1676) +18 
generally regarded as an inaccurate report haying been 
specially condemned by Lord Holt, Chief Justice e (3) 
and “by Treby, Chief Justice (4), but contains an 
interesting càsc about a deaf mute who was permitted by 
Bridgman to levy a fine on satisfying himself that she was intel” 
ligent enough to do so. Carter was the author of some 
worthless books on custom and no more. Sir J. Vaughan 
became Chief cece of the Common Pleas in 1668 and con- 
i 6. Rie es pps Stee arte WAA tt mh tetas te nai ts gee On eye Eee! JOE. ee” ta 
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tinued sò till a674. His reports of the Common Pleas ( 1665- 
1674) arecol unequal merit. Some cases were written by the 


“Chief Justice himself and they are good. Some are mere 


notes intended by him to be perfected later on. J here is no 
doubt about the genuineness of the reports and they are pub- 
lished hy his son. Chief Justice Treby spqke disparagingly 
of these reports but it ts suggested that it may have been due 
to the dithculty he had in answering a case cited frofn these 
reports against his own opinion. - The manner in which 
Vaughan treated the opinion of other Judges may be estimated 


eby-the following comment of his in reference to ån earlier 


case :__ An illegal resolution grounded upon reasons not fit 
for a declamation much less for a decision of law.” 3 


j Saunders’ Reports (1666-1673) of the King’s Bench are 


e regarded as the most valuable and accurate reports of She age 


having received the approval of the Chief Justice Willes (5), 
Lord Eldon(6) and Justice Yates (7). These reports were first 
published with records in Latin and arguments and judgments 
in French. His style is clear, terse and epigrammatic. Lord 
Mansfield called him the “ Terence” of reporters and “he 
supports the forensic dialogue.with exquisite art, displaying 
infinite skill in the points which he makes and the manner in 
which he defends them doing ample justice at the same 
time to the ingenuity and the learning of his antagonist.” This 
is the verdict of Lord Campbell, who is very critical of him 
as Chief Justice. His reports came into special pro- 
minence by the learned. notes written on them by 
Williams which are esteemed in fact as a text-book (8). You 
will find digested in them all the available learning on plead- 
ings. They have not ceased to be of interest for thét reason 
but are still valuable though not in the same degree for in- 
stance, qutestions like, #Whenea tenant can deny title of the 
landlord withvut forfesture” or “ When an action for 
rhoney had to the use of, can*be brought,” or “When a plea of 


tender is good?” and so forth, will be found to be discussed 


there with the greatest fullness. The reports record an 


“Instance in which Saunders succeeded by the subtlety of his 


pleadings in trapping his unwary opponent into a small techni- 


“ cal omission which cost him the action. In one case we find 
athe Court expressing ait opinion which the reporter pronounces 


to be wrong and the subsequent decisions have preferred the 
i sey tw 
5 and 6. 2eBos and Pull 23, Willes 479. 7- 3 Bur 1730. 
. 8. 3 Bos and Pull 178, 1 East 421, 957, 3 Dowl 5. 5 
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reporter's opinion to that of the Court. He became Chief 
Justice of the King’s Bench though he did not live long to 
enjoy the high office or to make ah impréssion on the law. 


second or Sir Thomas Jones’ Reports are of respectable 
authority. They are so called éo distinguish them from the 
reports of Sir William Jones. He was a Judge of tht King’s 
Bench ynder Charles I but was removed by James II as he 
opposed the King’s claim to the dispensing power. 
e Sir Peyton Ventris, one of the Judges of the Common 
Pleas, reports King’s Bench, Common Pleas and Chancery 
cases of the same period. l 


e Pollesten reports the cases of King’s Bench, Common 
Pleas, Exchequer and Chancery between’ 1669-1685. Most 
of the” cases are those in which he appeared. 
tle became successively Attorney-General and. 
Chief Justice of the Common Pleas. The reports are 
considered good. The only defect is the arguments are 
given at inordinate length while the judgments are proportion- 
ately as brief. 


Modern Reports are the designation by which 
Leache’s Modern Reports are known. They are in 
12 volumes. This series was not always in 12 volumes. To 
start with the name was confined to the first four volumes. 
Then a fifth was added. Seven other volumes published 
from time to time under the names of modern cases,cases temp. 
Macclesfield, cases temp. Queen Anne, cases in. the King’s 
Bench, temp. Wiliam III, were afl made into one series and 
called Modern Reports. The, volumes are of varying 
quality bwt haye been ‘generally condemned. The 
first volume by Cofquit, where there is a report of M anby v. 
Scol, deals with K. B. and C. R. cases from 1669 to «678 
and is considered of merit. The second dealing principally 
with C. P. cases 41674-1683) algo is a fair’ authority though 
Holt, Chief Justice, seems to have objected to its citation but . 
his objection appears to have been more personal to the cotn- 
sel than to the report. Blackstone frequently cites this volume. 
It is also cited ih Burrow. Ina case Justice Lee acted ‘on the 
authority of a decision in 2 Modern. The third volume is 
not quite so good though some cases are*well reported. Here 
will be found reported some of the decisions of Chief Justice 
Jeffries who appears in a much bttter light in these reports ° 
than one would have expected from “the ° reputation 
he has acquired in history. The fourth volume deals with 
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the King’s Bench cases from 1691-1696. With reference 
„to this volume, when upon the search of the rolls it was 
found that ina particular case the Report had omitted a 
material circumstance, Holt, C. J. got wild and declared 
“ see the inconveniences of ¢hese scambling*reports. They 
will make us appear to posterity for a parcel of blockheads.” 
The fifth volume dealing with 1693-1700 is of the same 
character. Many of the cases are reported here in a conver- 
sational form,-the reporter noting the interruptions and other 
„Exact words of the Court. These volumes seem to be tHe 
result of some commercial ‘venture over which many lawyers 
were employed with varying results according to the merits 
of she reporter. The sixth volume reports both Common Law 
and Chancery cases of 1703-1705 and is stated to be good 
authority by Justice Willes (9) though Hardwicke was not 
posed to regard it as of great authority (10). Volume VII 
(1733-1746) is of little authority. Volume VITI 
reports King’s Bench cases of about the same period. The re- 
parting of the Common Law seems to be bad. Dr. Lushington 
spoke with special reference to this volume that there areno 
reports upon which less reliance can be placed. A corrected 
edition of this volume appeared later on which improved it 
considerably. In 7 Term Reports 239 Mr. Justice Wilmot 
said that nine cases out of ten in this report(11) were wrong. 


-10 Modern temp. Macclesfield is also not much good 
(1709-1721). | The t1th also is not of much authority 
though here also a distinction is to be made especially between 
an old edition and a later improved edition. 

12 Modern covers theeperiod 1690-1702. Though this 

also has been pronounced to be of no awhority (12), there 

is reason’ to believe that it is printed from the manuscript of - 
een ee 

Judge Eyre and is thereforé deserving of more respect. 


. Freeman was a Lord Chancellor of Ireland. His note- 
book was stolen by a servant and was published without the 
consent of the author's family. On this ground some pre- 
judice" attaches to the report but it has since come to be 
acknowledged to-be good authority (13). Freeman’s Report 
contains not only reports at law but also reports of Chancery - 
cases. Sa 

Shower’s Reports (1678-1695) had the disapproval of 

9. Ellis Blaekburn and Ellis 948. 
" 10. gCases temp. Hardwicke Lee, p. 34, 1 Ves. 11. 
. «1. See also 3 Bur 1326, 2 Bur 1062, 3 Man and Ry 405. 

12, 1 Douglas 83. 13. ` 1 Mer 87, 1 Ba and Be 307. 
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on ; 
Lord Hardwicke (14), of Lord Holt (15) and of Lord 


Abinger on the other hand has been commended 


by Lord Mansfield . (16). he difference of opinion ` 


Is accounted for possibly by the difference in 
editions each had to deal with. e The earlier ‘editions were 
very corrupt. he third edition was a great imprevement 


on the first two. He died a recorder. He did not live longe 


enough to rise higher. ° 


Skinner’s King’s Bench Reports (1681-1698 ) though good 
are not cited because other reports were published before and 


. . ° © 
had the start in the abridgments and other books of reference. 


ğr Edward Lutwyche was a Judge of the Common Pleas in 
the reign of James II and afterwards practised till the reign 
of Queep Anne as sergeant and appeared in most of the cases 
he reports. The record portion is in Latin and the arguments 
and the judgments in French. They were originally publish- 
ed by himself and therefore are accurate. He wasa great 


master of pleadings and his knowledge appears in the reports. 


He had the misfortune to have an editor who attached to the 
work an abusive commentary. 

Carthew was called by Lord Thurlow a bad reporter but 
Lord Hardwicke (17), Lord Kenyon (18) and Chief Justice 
Willes (19)thought otherwise. He reports King’s Bench 
cases (1690-1701). 

Carthew, Levinz, Shower, Skinner, The Modern Reports, 
Salked (1689-1712), cases tempore Holt (1688-1711) and 
Lord Raymond’s Reports (1694-3734) report Lord Holt’s 
judgments. The last alone do justice to the great judicial 
powers of the Chief Justice. «The rest are mere notes of 
judgments? Cases,tempore Holt is an abridgment mostly of 
the reports in the other series but some of the cases are 
believed to have been taken front Holt’¢ own manuscript? The 
first two volumes,of Salked were published under the supervi- 
sion of Lord Hardwicke. Their accuracy is not questioned 


but the reports are too brief to give a clear idea of the judg- “ 


ments reported. Lord Raymond was Solicitor-General,-Attor- 
ney-General, Judge of the King’s Bench and finally the Chief 


Justice of the King’s Bench. Lord Mansfield questioned the . 


accuracy of some of the reports in the beginning of the first 


volume but Chief Justice Denman and Baron Bolland took e 
a different view. _ The cases found fault with by Lord: Mans- 2 


field were not all of Lord Raymond’s reporting. , ‘They were 


AA AA mMM a S ee 
t4. 1 Vese 525. 15. 11 Modern 196, 3 Man 253. 16. 1 Bur 235. 


17. 2 -Atkyno 665. 18. 2 Term 776. e 19. Willes 182. 
e ld 
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got by him from others and other names of the reporters 
also are given in the report., After the death of Holt, Ray- 


°mond’s reporting slackened. ” Coggs v. Bernard, the leading 


case on bailments and Ashly. v. White both judgments of Lord 
Holt are reported by Lord Raymond. Holt, C. J., was the 
first to lay. down the doctrine which was afterwat ds fully estab- 
dished by Lord Mansfield in Somerset v. Negro that the status 
of slavery cannot exist in England. (Cases Tempore Holt, 
p. 405). He put an end to the practice of giving evidence 
of prior misconduct of prisoners and also of trying them in 
‘fetters. His puisnes were men of character though not 
of great learning and though they differed from him occa; 
sionally, they did not factiously combine against him at times 
a great thing for those times. At times, however, he was too 
subtle‘and profound for them.Lord Raymond gives an imstance 
in language which shows that he had no great veneration for 
them. After mentioning an objection of the Chief Justice 


‘to the actien, says the reporter, the three Judges seemed to 


be in a surprise and not in truth able to comprehend the objec- 
tion and therefore they persisted in their former opinion 
talking of agreements, intent of parties, binding of the land, 
and I know not what and so they gave judgment for plaintiff 
against the opinion of Holt. It was by his conduct when 
presiding on the trial of State prosecutions and determining 
questions of constitutional importance in which two Houses of 
Parliament were parties that he has become famous. He 
refused to give reasons for his judgment when called upon by 
a committee of the House of Lords on the gfound that he was 
not bound to do so unless there was an appeal before them and 
in their judicial capacity they called upon hig to doerso. He 
put an end to prosecutions for witchcraft by directing 
in one case the proseeution af the complainant himself who 
pretended thatthe was bewitched on the ground that he was an 
impostor and a cheat. . A wery interestinge case in which he 
exposed pretenders to extraordinary virtue with whom the 
country abounded just then is recorded. The Chief Justice 
having committed one such for trial, one of his companions in 
holines’ came to the Chief Justice and said: “I come to you a 
prophet from Lord God Who has sent me to you that you may 
grant a nolle prosegui"to His servant whom thou has sent to 
prison.” -Answered Holt, C. J. :“ Thou art a false prophet 
*and a lying.knave. If the Lord God sent thee it would have 


been to the Attorney-General for He knows that it bglongs to 
the Attorney-General and not to the Chief Justice’ to grant a 
` ° 
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nolle prosequi: But I, as Chief Justice, can grąnt a ‘warrant 
to commit thee to bear him company.” Lord Campbell says 
that some people maliciously intlined accounted for his un-s 
wearied deyotion to business by his dislike to the sceiety of 
Lady Holt who was a shrew. In Lord Raymond's Reports 
there is the repetition of an agreement to pay in ggometric 
progression. It was an agreement in return for an immediate 
promisé to pay some money and some more after the perform- 
ance of the agreement to deliver two grains of rye on the 
fext Monday, four on the next, eight op the next and so 
forth fora year. Chief Justice Holt and his puisnes were 
uzzled over it considerably and were, in fact, inclined to hold 
hat however foolish the agreement, the defendant was bound 
by it. But somehow the old precedent of Chief Ju8tice 
Hyde’s°in Levinz was remembered and the question was re- 
ferred to the jury to find what was reasonable damages. 


Sir John Fortescue, at different times Baron of the Ex- 
_ chequer, Judge of the Common Pleas and of the King’s Bench 
is the author of the reports called Fortescue’s Reports (1695- 
1738). They were prepared with more than usual pains. 
He takes particular pains to make his judgment appear polish- 
ed in comparison with the rest of the Judges. One opinion 
of Fortescue may be referred to. A man’s bed stood so that 
he lodged in two parishes at once. The question was— 
where his settlement should be ? Mr. Justice Fortescue held 
where his head lay, there was his settlement the head being the 
more noble part. 


Comyns, Chief Baron of the Exchequer and the author 
of the well-known digest also, has a report to his credit but 
not equally famots as his digest. The report was published 
after his death. It was composed in French mostly. 


Practical Register of the ‘Common Pleas is a book “of 
reports for the tnost part on pgints of practice. Gilbert's 
cases in law and equity purport to report cases of the time of 
Lord Chief Justice Parker (1713-1775). The description” 
notwithstanding the reports do not contain a single "case in 
equity. - | e 

Bunbury, a postman of the Court of Exchequer, is res- ° 
ponsible for a report of tħe Exchequer cases (1713-1742). 
They were edited after his death by his son-in-law Sergeant” 
Wilson. The reports are short and often unsatisfactory.? 
Lord Mansfield characterised them as loose*noteg not designed 
for publication and therefore of little authority. © Baron 

E . *e 
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Parke thought that it was not right to discount them in that 
way, having regard to the status of the author and the compe- 
‘tency of the editor. “ t ' 


Strange’s Reports (1716-1749) contain *some of 
Hardwicke’s ‘arguments when at the barand his judg- 
ments When Chief Justice. Hardwicke and Strange were fellow- 
students and there was great intimacy between them. , Chief 
justice Willes calls him a faithful reporter. But his notes 
seeme too short to be always intelligible. He became a Master 


of the Rolls,’ thanks to his friend Lord Hardwicke, 


Barnardistone (1726-1735) was under a cloud for a long 
time owing to the adverse comments of Lord Mansfield. He 
wa?damned also by Lord Kenyon. Lord Lyndhurst said “ in 
my younger days it was said of Barnardistone that he was 
accustomed to slumber over his note-book and the wags in the 
rear took the opportunity of scribbling nonsense in it?” 
This seems to be exaggerated. Lord Eldon thought that in 
Barnardistone’s bock there were reports of great authority” 
and since there have been many testimonials in praise of the 
accuracy of Barnardistone given by Judges and other com- 
petent authority. Lord Mansfield had a rather summary 
way in these matters and also apparently did not like Bar- 
nardistone. 


Fitzgibbon’s Reports, though as reports, seem to be 
accurate enough and have been so pronounced, were looked 
down upon and Judges would not allow them even to be cited 
as their author was a mere®student and it Was naturally con- 
sidered infra dig that cases from such reports should be cited. 
Fitzgibbon appears to have “gone immediately aféer being 
called to the bareto Ireland and there to*have achieved for 
himself aonsiderable position, 


Second o? W. Kelyng reports some Equity cases '(1731- 
1736). Though Viner seems to have condemned it, it’ does 


e not seem to be worse than Comberback and VIII, Modern 


whtch Viner-himself has abridged. 


Barne’s Reports are of authority on points of practice 


- (1732-1760) having won the good opinion of so competent 


an authority as Chief Justice Willes. 


Ridgeway’s Hardwicke (1733-1737) and Analy’s Hard- 
ewicke (1733-1737) report cases of Lord Hardwicke when 


Chief Justice. Ide was more famous as Chancellor than as 
Chief Justice, : ° 
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Willes’ Reports (1737-1760) have the repaitation along 
with Wilson as being the most authoritative reports of the 
reign of George JI. ‘They weke prepared by Chief Justice" 
Willes himself though published after his death. a 


Most of the cases reportedeby Andrews are to be found 


also in Strange ànd cases temp. Hardwicke but seem to be 
more fully reported here. Parkers Exchequer Report? 
(1743-1767): are by Sir Thomas Parker himself and naturally 
of great authority. i : 


Wils6n’s Reports covering the period 1743-1775 give 
the reports of cases by Wilmot, C. J. and also of cases decided 
By Chief Justices Willies and De Grey. The leading case 
ot Collins v. Blattern decided by Wilmot, C. J. is found re- 
ported.tn Wilson. ‘The other sources of information as to 
Wilmot’s judgment is Wilmot’s notes. 


The Reports of Sir-William Blackstone (1746-1780) 
. though prepared by that.Judge do not seem to be of high 
authority. Most of the cases in Blackstone are reported 
either in Wilson or in Burrow. ‘The celebrated case of Scot 
v. Shaphard, in Smith’s leading cases is taken from Biackstone’s 
Reports though it is also reported in Wilson. 


Kenyon’s Reports (1753-1760) were published from 
the genuine manuscripts of Lord Kenyon. They were pub- 
lished long after the time the cases were decided being in fact 
a posthumous publication. 


Burtow’s Reports mark an*epoch in the history of re- 
porting. There have been a few good reporters before him, no 
doubt like Plowdgn, Saunders and others. But he seems to 
have grasped the ‘true essentials of a good report that it 
should contain a statement of facts by he reporter,*theeargu- 
ments of counsel and then the judgment, without more of 
statements of fadks or recapitulateon of argùment in the judg- 


ment than is indispensable to show to what the Court is direct- , 


ing its observations. The reporter's work so conceiyetl ebe- 
comes a real work of art. The judgment would not be in 
that scheme verbatim nor do Burrow’s Reports pretend to be 


such. “Let me once for all, ” he says, “ caution the reader. ° 


I pledge my credit and character only that the case and judg-, 
ment and the outlines of the grotinds or reasons of the deci- 
sion are right.” Coke’s conception of reporting may also" 
be noted in this connection. “And now *that 1 have taken 
upon me to make a report of their arguments, ” he says, “I 
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ought to do the same as fully truly and sincerely as possible 
as I can. *Howbeit seeing that almost every Judge had in 
the course of his argtiment 4 particular method and I must 
only hold myself to one, I shall give no just offence to any 
if I challenge that which of ght is one to every reporter that 
is to redace the sum of all to such a method as upon considera- 
gon had of all the arguments, the reporter himself thinks 
to be fittest and clearest for the , right understanding of 
the true reasons and causes of the judgment and the resolu- 
tions of the case in qyestion.’ 7R.4a. Inthehands of 
an ineficient or incompetent reporter, such a method of report- 
ing may give a wholly wrong impr ession of the judgment. 
It is for this reason that in later years the practice 
of reporting the judgments verbatim omitting such 
portions of the Judgment as relate to e facts 
and subjecting it to such correction as is 
absolutely necessary has come into vogue. In the case of 
the Law Reports, the practice seems to be to submit the cor- 
rections to the Judges concerned. The method of Burrow 
was adopted by East, Maule, Selwyn, Barnewall, Aldersd@n 
and others. The system of term or monthly reporting had 
not yet been established in Burrow’s time so that he could 
take his own time in improving the reports and publishing 
them. He was also very fortunate in the Judges he had to re- 
port. Besides Lord Mansfield, there were Sir Michael Foster, 
“one of the best Crown lawyers,” Sir Eardley Wilmot, C. J. 
of the Common Pleas, Yates, Blackstone, Ashurst and Buller, 
all eminent lawyers. Before” we speak of tht contributions of 
Lord Mansfield to the growth of English Law, it may be well 
that we notice shortly some of his predecegsors inethe office. 
The Chief Justices that successively’ ruled the King’s 
Bench efter Lord MHealt were Chief Justice 
Pratt (1718-19725), Lard Raymond (1725-1733), Lord 
Hardwicke (1734-1737), Chief Justice Ike (1737-1750), 

, Chief Justice Ryder (1750-1756) and Lord Mansfield ( 1756- 
" 1786). Two Chief Justices of the Common Plea’ are also 
famous. They are Chief Justice Willes and Chief Justice 
Wilmot. Neither Pratt nor Ryder were particularly able, 
though both of them seem to have been honest men and had 
in their time panegyrists. Lord Hardwicke became famous 
subsequently as Lord Chancellor. Pratts judgments are to 


*be found in Strange and also in other Reports like Lord Ray- 
_mond’s, Burrow ånd Modern Reports. They degl mostly 


with questions of poor rates and parochial settlements. One 
> . 
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case, however, is interesting and is reported in 1 Strange 557. 
There, the question was, whether the Vice-Chancellor of the 


University of, Cambridge had attthority to deprive a person" 


of his academical degrees without his being duly surnmoned 
or heard. ‘The Chief Justice held that he could not do so 
for the sufficient, reason ‘that the English Law “ adepts the 
first rule of natural justice that no mån shall be condemned, 
till he Had been heard or had an opportunity of being heard 
in his defence.” The Puisnes concurred, one of them citing 
a precedent of high authority__Adam and Eve’s case before 


God Himself as reported in the Bible. It was in Lord Ray-e 


mond’s time that the law of murder and manslaughter was 
Brought to the degree of precision in which we now find it 
with all its nice distinctions and qualifications (19). Lord 
Raymogd’s authority as a Judge was so" high that his decisions 
at nisi prius were reported and are taken as settling some of 
the points till then doubtful. Lee was a puisne for seven 
years before he became Chief Justice. He was made a Judge 
because of his knowledge of special pleading in which Lord 
Raymond was defective. His judgments are reported in 
Strange. He is responsible for the interesting judgment that 
a woman is entitled to the office of sexton and that if she was 
entitled to hold the office, she was also entitled to vote (20) 
Lord Mansfield became Judge in 1756. His was the most 
dominating personality of all. Though he presided 
for over thirty years (1756-1788) in the Court of the King’s 
Bench, there were in all that time only two cases in which his 
opinion Was not wnanimously adopted by his brethren on the 
Bench. Again, of the many thousands of judgments which 
Lerd Mansfeld pronounced, two only were reversed. “ The 
fact that the Chantellor’s decrees were affirmed,” says Lord 
Campbell, “ amount to very little for thg only appeal is to the 
House of Lords where the same person presides, so that it 
may be considered ab eodem ad,eundem.’* But a writ of 
error then lay from the King’s Bench either to the Exchequer 
Chamber ‘constituted of the Judges of the Common Pleas and 
Exchequer or to the House of Lords to be heard before the 
Lord Chancellor and all the Judges of England witheut any 


predisposition to affirm. The Chancellors were so often ° 


men opposed to him in politics. There was never a Bill 


of Exception tendered to his direction though able counsel ® 
opposed to him in politics like Dunning and Erskine appeared. e 


è ° 
. a 
19. 2 Lord Raymond 1500. 20. 2 Strange 1114. 
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They either acquiesced in his ruling or were perfectly satisfied 
that the matter might fairly be brought before the Court and 
satisfactorily determined. Whe difference between the two 
procedutes was this: A Bill of Exception was given by the 
Statute of Westminster passed 1 in the reign of Edward I and 
was an Admirable check “on the rashness and mendacity of 
Judges.” (The language is of Lord Campbell. ) For it 
empowered the parties to put down in writing the exact terms 
in which the Judge laid down the law and subjected them to 
an action if he did not acknowledge it by his seal. It ther 
event, by a writ of error, before a superior tribunal" where his 
alig was considered and was either affirmed or reversed. On 
a motion for a new trial, the Judge at his discretion statê 
verbally how he laid down the law, no averment being allowed 
against his statement ànd the question could not be *garried 
before a higher Court. Till that time the bad practice 
prevailed that almost all cases which came before Judgés, 
sitting in banco, were argued two or three or even so often as 
four times over in successive terms, although not attended 
with any difhculty__a further argument being ordered as®a 
matter of course, at the request of the party who apprehended 
that the inclination of the Court was against him. Lord 
Mansfeld always refused a second argument unless the Court 
entertained serious doubts. The custom likewise had been 
to abstain from deciding at the close of the argument, there 
hardly ever being a judgment entered without several entries 
of curia advisari vuli. ‘The Judges often forgot in the pro- 
cess the reasons and authoreties brought fosward at*the bar. 
Lord Mansfield introduced the practice of delivering judg- 
ment immediately on the contlusion of the arguments. He 
made the Commercial Law of England. °° Till then, if an 
action turging upon a question © of a mercantile law were brought 
in a Court of Law, the Judge submitted it to the jury who 
determined it accerding to their own notionseof what was fair 
and no general rule was laid down. Mr. Justice Buller deli- 


* vergng judgment in the leading case of Lickbarrow v.cThomson 


said : “ I should be very sorry to find myself under a neces- 
sity ofe differing from any case upon this subject which has 


“ been decided by Lord Mansfield who may be truly said to 


be the founder of the (Commercial Law of this country.” The 
“Law of Insurance is almost of his creation, so also many of 
ethe rules now taken almost as axioniatic with reference to 


bills of exckangeeand promissory notes were laid down by 
.e 4 
him. He laid down the correct rule as to the extent to which 
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English Law is taken to be introduced into the Colonies or 
conquered territories (21). : 


In Fabrigas v. Mostyn (22) he laid down : “The mon- 


strous proposition that a Governor acting by virtue of Letters 
Patent under the Great Seal is &ccountable only to God and 
his own consciehce, that he is absolutely despotic, “and can 
despoil.those under his rule both of their liberty and propert? 
with impunity is abhorrent to the principles of natural justice 
and is contrary to the Law of England which’ says to afl the 
King’s subjects * Whensoever and wheresSever you are wrong, 
ed, you shall have a remedy’. ” He emphatically laid down 
ghe principle that “the air of England has long becn too pure 
for a slave and every man is free who breathes it. Ewery 
man who comes into England is entitled to the protection of 
Englisł Law, whatever oppression he may heretofore 
have. suffered and whatever may be the colour of his skin, ” 
against some dicta of Lord Hardwicke and Lord Talbot. He 
delivered a valuable opinion afhrming copyright in Common 
Law. That was the first case in which there was a difference 
of opinion. To his credit stand many improvements in the 
Law of Evidence. In the process he had to overrule many 
dicta to be found in the old reports. He brushed 
them aside saying: “We do not sit here to take 
our rules of evidence from Siderfin and Keble.” The 
whole of it was Judge-made law, made as Lord Campbell 
notes, by Judges of very narrow understanding, and Lord 
Mansfield tried to get rid of them wherever he could and 
bring the rules more into conformity with common sense and 
Justice. Between precedent and principle as he conceived it; 
he sometirfies wené,against precedent and his successors, Lord 
Kenyon especially, and Lord Eldon, who both had a prejudice 
against him, promptly correcte@ him. “ Sitting in the House 
of Lords, he directed the judgmenteof that body both as to 
English and as to*Scotch cases. Plis judgments will be found 


reported in Burrow, Cowper, Douglas, Dumford and’ Bast, . 


i. e, Term Reports__all of them excellent reports more’or 
ee on the same plan, the last, more condensed and not so 


elaborate and yet not less essentially good. Burrow did not . 


take the certificate of Judges as was usual and in his preface 


he says he follows the practice of Foster and prefers to stand e 


on his own merits. He was not free from the ordinary weak- 


nesses of reporters of making themselves appear to advantage. 





21. Campbell v. Hall, Cowp. 204. 22. Cowper 161. 
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In one case ke was not heard, but he appends pages of argu- 
ment whichthe was to have’ addressed if called upon. 


Next, we, shall give sohe account of reports that deal 
exclusively with criminal cases. We have First gr Kelyng’s 
Reports to which we have already referred. Leach’s Re- 
ports deal. with Crownside matters from 1739-1815 ; Foster's 
rom 1743-1761. Sir Michael Foster was a Judge of the King’s 
Bench and was reputed to be a great Criminal 
lawyer. Out of deference to Lord Mansfield, whose puisne 
he was, he withdrew a dissenting opinion of his. ‘The lettet 
“of Mansfield is characteristic. “The authorities ‘which you 
cite prove strongly your position; but they seem founded in 
subtle nicety and very literal interpretation and not upon 
the large principles you lay down, the doing justice to the 
public and adapting the punishment to the degree Of guilt. 
The construction of the majority is agreeable to justice, and, 
therefore, rather than support the wrong upon artificial 
reasonings of law, I think it better to leave the matter where 


itis. It is not dignus vindice nodus. ” 
d 





SUMMARY OF ENGLISH CASES. 


AGRICULTURAL WHOLESALE SOCIETY, LTD. v. BIDDULPH 
AND DISTRICT AGRICULTURAL SOCIETY, Lrp., (1925) 1 Ch. 
769 :94 L. J. Ch. 397. 

Company_—_Shareholders__Limitation of liability —Colla- 
teral obligation exceeding limits If ultra vires. 


The limitation of the general liability Of a member of a 
company or society to a definite amount in respect of the 
general engagements of the company is nofeincompatible with 
there being a subsisting collateral liability cast upon the mem- 
bers by Virtue of a special bargain in the Articles cf Associa- 
tion. Such 2 provision ën the Articles of Association is not 
ujira vires or opposed to “the principles of limited liability. 
(1923) 1 Ch. 342 overruled. 





Iy re PENNINGTON AND OWEN, LTD., (1925) 1 Ch. 82 (yA 


Set-0of—Company—Winding up Debt due by Company 
__If can be set off against debt due to Company by a partner- 
ship of which creditor is one partner. 

A Company which was being wound up owed a debt to 
X and at tht sam? time there was a debt due to the Company 
from a partnership of which X wasa partner. The liquidator 


@ 
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claimed to set off the one against the other. Held "the partner- 
ship debt being a joint and severa] debt and not a joint debt, a . 
claim to set off was not sustainable. i . 

THORN v. MADDEN, (19258 1 Ch. 847. ` 

Landlord and tenant Covenant Breach of—Agree- 
ment noj to use premises for trade or business or otherwise"? 
than as a private dwelling-house__Paying guests received 
If amounts to breach. an i 

A lessge covenanted with her lessor tht she would not use 7 
the premises “ for the purpose of any trade or business or use 
it, otherwise than as a private dwelling-house or professional 
residence.” Her assignee began to take in paying guess, 
secured hy private arrangements and not public advertisement. 
Held, i#amounted to a breach of the covenant and could be 
restrained by injunction. 


@. 


-” 








In re LLOYD’s FURNITURE PALACE, LTD. : EVANS v. 
Tue Company, (1925) 1 Ch. 853. 
Fraudulent preference Company Issue of debentures — 
Delay in, for retaining credit If voidable under 13 Eliz. c. a 
A Company by its resolution agreed to issue Jebentures 
as security for past and future loans given by a creditor. But 
the Directors deferred the issue of the same, as it enabled 
them to retain their general credit. Ultimately they were 
issued and more than three months alter, the Company was 
ordered toebe woung up compulsorily. The liquidator raised 
the question whether the debentures were not void under 1 3 
Eliz. c. 5. Held, they were not void as against the 
liquidator. * If however the winding-up ordershad been made 
upon a petition presented within three months of the issue, of 


the debentures, they would have béen void as a fraudulent pre- 
ference. . ý - ° 


9 

Under the statute a conveyance is not avoided merely 
because it is made with the intention of preferring, and doce 
in the result prefer, one creditor over the others. Apart 
from the rules of bankruptcy a debtor can discharge His debts 
in any order he pleases unless the debtor is himself in some 
way benefited by the conveyance. ° , 

COMMONWEALTH TRUST v. AKOTEY, 94 L. J. P. C. 169. e 

Sale of goods Contract not completed_*_Purthaser sell- 
ing to third party Bona fide purchaser for value. Estoppel. 
F ° k 


e 
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A sold'a certain number of bags of cecoa to B and sent 
_ them to him. B tock delivery and sold them to C who purchased 
in good faith.and paid the F nsideration therefor. It subse- 
quently transpired that the contract of sale between 4 and B 
had not been completed, as here were disputes regarding the 
price, But C did not know of it. In an action for conversion 


eby 4 against B and Č, held, A could not recover from C as 


he permitted B to go into full possession, with all the insignia 
of apparent title and therefore a bona fide purchaser tor value 
from him is protected under the law. i 


KERSLAKE v. KNIGHT, 94 L J K B 919. | ° 

Lottery Combination of newspaper and shopping— 
Tickets distributed along with articles purchased Selecting 
tickets by lot. 


The proprietor of a newspaper evolved:a iene accord- 
ing to which shopkeepers who advertised in the columns of the 
newspaper got a number of tickets with counterfvils. The 
shopkeepers were to distribute them to their customers gratis 
according to the value of the purchases made. Once a week 
the counterfoils were collected-and by lot « certain number of 
tickets were drawn and money prizes distributed to the winning 
ticket-holders, who under the scheme were under an obligation 
to exhibit at some of their windows a small card containing the 
name of the newspaper. Held, the scheme amounted to a 
lottery. 


SEDGWICK COLLINS AND Co. v. Rossta INSURANCE Co. 
or PETROGRAD, (1926) 1 K. B. 1:95 Le J. KB. 7. 
` «Garnishee order_.Grant of__Discretion__Ltability of 
debtor to pay over again Debt due to foreign Company— 
Service of notice. Judgmeni by default. ° 


A Russian Company had a branch office j in England and 
an°agent to accept service of notices, etc., in indictal proceed- 
ings. Asa result of the revolution in Russia the Company 
becaine the property of the Soviet Government. Thereafter 
an English creditor, to whom the Company owed money, sued 
the Company serving the writ on the old agent. The latter 
objected.that the Company had ceased to exist and that he 
had no power to appear on behalf of the Company but a judg- 
ment was passed against the Company for default of appear- 
ance. * ka ys the decree-Holders applied ‘for a gar- 
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nishee order to attach debts due to the Canny from third 
parties. Held, by the majority of the Court ôf Appeal 
(Scrutton, L. Bi dissenting) ` ‘thal the Company having been ” 
registered in England as a matter of international comity the 
Soviet Government would have tq recognise the’validity of the 
judgment passedeagainst the Company, the writ haviag been 
served on the agent and hence a garnishee order absolute coulde 
be passed. 


e Per Scrutton, L. J. The making of a garnishee order 
absolute isenot a matter of right but of discretion and if the 
order would have the effect of leaving the garnishee liable to 
pay the amount of his debt a second time ıt should be refused. 
Quaere : If a Government is bound by international comity to 
‘recognise a judgment obtained by default of appearance, 
though the service of the writ was in accordance w'th the lex 
fort? [Itis not reasonable that a man who is no longer an 
agent of a foreign Company and who protests against his be- 
ing treated as such should be used as a means of obtaining a 
judement by default. . 


GRIFFIN v. PILLET, (1926) 1 K. B. 17:95 L. J. K. B. 
67. 

Landlord and tenani Covenant to keep premises in re- 
pair__Omission Io — Notice given Efeci of —Tenant suffer- 
ing injuries — Liability of landlord. 


A lease deed contained a c@venant on the part of the 
landokrd to keep the premises “in good and substantial 
repair ”. e During the currency of the lease the tenant wrote 
to the landlord that the steps to the front door wanted atten- 
tion. The landlord’s agent op inspection found tat they 
were in a dangerous condition but before stepsewere taken to 
repair the same tHe steps collapsed while the*tenant was going" 
out, as a result of which he fell into a cellar below and sus- 
tained serious injuries to his leg. | He then'sued his landtord 
for damages for the breach of covenant. Held, in such cases 
the liability of fhe landlord arises cnly when he has reteived 
notice of want of repair, but the notice need not specify the 
precise degree of non-repair. It is quéte sufficient if it puts 
the lessor on enquiry and imposes on him the obligation of 
ascertaining the extent of the non-repair and of taking the 
necessary steps to remedy the defect. Aftef receiving a letter 
from the*tenant, the landlord gets a right of entry to éxamine 
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the condition of the premises and thereafter he cannot plead 
that express notice of the co non-repair was not given to 
* him. ° 


JONEs v. TARR, (192@) 2 K. B. 25. ° 
6 


W orkmen’s Compensation Act Arising out of and in 
the course of employment”’._Workman in mine_Sewding boy 
to another owner’s mine to borrow hammer —Accident result- 
ing n death._A ttempt to rescue another workman—E fect af. 


A who was doing brickwork in a mine sent B who was 
assisting him to a neighbouring mine belonging to a different 
peson to borrow a bricking hammer. In coming out of the 
mine with the hammer B was suffocated by poisonous gas and 
fell into the’ pit. Hearing of it, 4 went to his regcue and 
himself shared the same fate. In a claim for compensation 
by a relation of Æ under the Workmen’s Compensation Act 
against the owner of the mine, held (by the Court of Appeal), 
that A was acting outside the sphere of his employment and 
was exposing himself to a risk unconnected with it. Nor Was 
it a case of emergency to a fellow-workman who was at the 
time doing an act in the course of employment. 


TURNER v. CIVIL SERVICE SUPPLY AssocIATION, LTD., 
(1926) 1 K. B. 50. 

Contract —Carriage of goods Loss by fire Exception 
clause Negligence of serwani Liability Common carrier 
and other carrier — Diference in liability. 

In a contract for the ĉarriage of goods between the 
plaintif, the owner and the defendants Who were furniture- 
remgval, contractors „and warehousemen, one of the clauses 
was “that the contractors are not responsible for loss or 
“damage caused by fire”. e While the goqts were being car- 
ried on a motor lorry, the driver poured some petrol into the 
engine, which being hot, flames burst out and the Idrry and its 
contents were almost entirely consumed by fire. The plaintiff 
sued tor*damages. Held, the defendants* were entirely 
protected by the clause in the contract relating to 
damage by fire even though it was caused by the 
negligence of their servants There are two classes of 
carriers, 1. e., the commor carrier and the ordinary carrier 
who ts not æ common carrier. Different considerations apply 
to these different classes. The former is really an insurer, 
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and he is responsible in every case, except when the loss is 
caused by act of God or the mgs enemies. His liability is 
absolute and if he desires to lifhit his ‘liability for negligence 
he-must do so in express and unambiguous terms. An ordi- 


nary carrier, however, undertakes to answer’for loss arising 


from his own or his servant’s negligence and will be Mable for 
loss arising from the failure to use proper skill and care. Hee 
liability is not absolute. , But if there is an exception clause 
in the contract, that must be clear and unambiguous-in its 
‘terms. ° i 


| This decision was followed by Horridge, J. in Fagan v. 
Green and Edwards, Limited, (1926) 1 K. B. 102, where 
the facts too are similar.) ` ° 





Aman v. SOUTHERN RAILWAY COMPANY, (1926) 1 K. B. 
5939s L.J.K.B. 58... 

Company__Debenture stock Judgmeni obtained for 
arrears of interest__Absorption of debentures by another con- 
cern__Effect of, on judgment__Merger. 


A person who held certain debentures issued by a Rail- 
way Company recovered judgment against the Company for 
the arrears of interest due to him. Subsequently under an 
absorption scheme, the debenture-holder became the Helder of 
some stock in the absorbing Company “‘ in substitution for the 
stock in the absorbed Company and in satisfaction of all claims 
thereunder including any arrears yf interest”. The question 
arose whether he could still recover from the new Company 
the amount of his judgment debt. Held, by the Court of 
Appeal (dfhrming.Greer, J. on this point), that he could not 
recover on the judgment. The judgment was only a security 
for the debt and the debt havirf& been extinguished as a ‘result 
of the absorptioy scheme, the judgfhent also must be deemed 
to be extinguished. ° 


Per Bankes, L. J.—The effect of à judgment obtained by ° 


a mortgagee for a mortgagor's debt merely operates. as an 
additional security for the due payment of the debt'and if the 
debt is extinguished the judgment goes with it. 


Per Scrution, L. J._.Where a mortgagee of real property, 


recovers judgment in a personal action for the mortgage ebt, 


the mortgagee’s real rights in the mortgaged property are” 


not merged in the judgment but remain, afid thé judgment is 
merely an additional security for the payment of the debt. 


. 
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LEMON *v. AUSTIN FRIARS INVESTMENT TRUST, LTD., 
(1926) 1 Ch. 1. 

Company.._Debentures *W hat are__Tesis+for deciding 
—Vame not material. Register of holders_Righs of inspec- 
ion__Companies (Consolidation) Act, 1908, S. 102. 

A Company being desirous of raising mofiey for the bene- 
ft of its undertaking determined upon an issue of £1,400,000 
“income stock ” payable out of profits and issued to persons 
subscfibing to that stock documents called “ income stock certi, 
ficates”. The certificates contained an acknowledgment that 
the Company was indebted to the registered holder for the 
amount mentioned therein, formed a series ranking pari passus 
Prowision was made for payment out of the profits and pro- 
vision was made for modifying the rights of certificatesholders 
subject to certain conditions. Held, by the Court of Appeal 
(affirming Lawrence, J.) they were debentures within the 
meaning of S. 102 of the Companies: (Consolidation) Act, 
1908, and every certificate-holder had a right to inspect the 
register of certificates. . 


© 
General characteristics of debentures discussed. 





TOTTINGS AND CUTTINGS. 


THe Lare MR. T. V. SESHAGIRI AIYAR. 

Reference in High Court. Touching tributes were paid 
on Thursday, 25th February, 1926 to the memory of Mr. 
T. V. Seshagiri Aiyar, who for seven years Was an honoured 
member of the Bench. i ; 

The Second Court, the largest hall in the High Court, 
was crowded to the utmost with practitioners, senior and 
junios. “The Hon'ble the Chief Justice presided and with 
him four seniot Judges_on’ble Justices Spencer, Kumara- 
swami Sastri, Phillips and Krishnan, were present. Almost 

. all the ofhcers of the Court were also present. 


” Mr. T. R. Ramachandra Aiyar, President of the Madras 

Vakils’, Association (in the absence of the Advocate-General ) 
© said :__ 

_ My Lorps,._We are deeply grieved to hear of the 
“death of Mr. T. V. Seshagiri Aiyar after a somewhat pro- 
elonged illness at 3 P. M. yesterday. He was suffering from 

typhoid fever andeat one stage hopes were entertained of his 

recovery. Unfortunately he had a relapse and wa$ uncon- 
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scious for about 10 days. A- couple of days agose recovered 
consciousness and slender hopes'were entertained of his 
recovery. But alas! he has gohe! -° 


Mr. 'F. V. Seshagiri Aiyar was born in 1860 in å village 
called Tiruchendurai in the Trighinopoly District. He had 
his eaerly education in a school in Trichinopoly town-amd about 
1877 he joined the Presidency © College where hg 
passed his B. A. Examination in 1882. He quali- 
fied himself for the Bar in 1885 and in. the 
next year,he was enrolled. For a timehe was an Assistant 
Professor in the Law College. ~ Gradually his work at thé 
Bar increased and he rose to the front ranks of the profession. 
He was very much liked by all alike on account of his yery 
good manners and sympathetic nature. He was well ground- 
ed in haw, particularly case-law and took special interest in 
studying law., He used to maintain a note book in which he 
noted cases, and this book. he afterwards used to carry to the 


' Bench. 


ə In about 1914. Mr. T. V. Seshagiri Aiyar was elevated to 
the High Court Bench. There, his brother Judges liked him 
very much; and I well remember Sir John Wallis remarking 
at one time : “ When there is a paucity of decisions on a point, 
look into Mr. Seshagiri Aiyar’s note book.” I mention this 
to show how assiduously he worked and collected cases in order 
that he may be of the greatest use to the profession and the 
public. The Bar has had always to.say something in praise 
vt him. , It was only the other gay that a junior practitioner 
was telling me that if only a Judge went tothe Court with 
cheerfulness, there will be no reom for heartburning at all. 
Mr. Seshagiri Amar went to the Court always with cheerful- 
ness; and tn ‘him there was a sympathetic outlook. „He never 
offended any member of the Bat and hê always insisted $n the 
profession maintaining the highest *traditions. He .was a 
sound Judge and*the Law Reports, in which were reported 
quite a large number of cases he had decided, testified to, athe” 
depth of learning of which any Judge may be proud. * 


Mr. T. V. Seshagiri Aiyar took a great deal ‘of interest 


in politics. . He was a member of the local Legislative Council * 


and a Fellow of the Madras University. He was also for a 
time a member of the University Syndicate. While in the 
Madras Legislature, he introduced several Bills, two of whiche 
Tirupati High School Bill and the Bill relating *to Bequests 
and Gifts to unborn persons, are certainly very useful pieces: 
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ot legislation He was a nominated member of the Indian 
Legislative Assembly and even there he did a lot of good work. 
“He was moderate in his views on politics; he was not at all 
revolutionary but at the same time sufficiently liberal. He 
did not belong to any particular party at any time; but he join- 
ed all men irrespective of politics whenever he thought they 
were working in the right direction. 


On the whole it must be said to his credit that he was one who 
believed that the welfare of the largest number should be the 
sole aim of afl sons ef India; and in this view he worked. Fhe 
‘last public work he did was as President of the Central Flood 
Relief Committee. The Government recognised his excellant 


wok and awarded him a Kaiser-1-Hind Gold Medal. 


In short, Mr. Seskagiri Aiyar, was a brilliant student, an 
excellent gentieman, a good professor, a leading vakil, 4n emi- 
nent Judge, an ardent patriot, above all a kind and sympathetic 
friend. One who has such a record of. work may truly be said 
to be great. And the members of the Bar wish to convey 
their feeling of regret to.the bereaved family. We wish the 
deceased all peace in the next world. 


Mr. J. C. Adam, Public Prosecutor, speaking on behalf 
of Barristers and other Advocates, associated himself with 
the sentiments expressed by Mr. T. R. Ramachandra Aiyar. 
“IT knew Mr. Seshagiri Aiyar for about 20 years and during 
the whole of that time I may say, never on a single occasion 
did I hear him lose in any way that moderation with which he 
argued his cases and with which he treated other members of- 
the Bar. He was in every respect a most gentlemanly advo- 
cate and in no way did he ever offend by arguing his cases 
in a manner which some members of the Bar ‘did, that is, by be- 
ing over-ipsistent or by not being too polite to their opponents. 
At the same time Mr. Seshagiri Aiyar used to put forward 
forcible arguments. Fle, was well read in law and 
he could marshal his facts. “When he rose to the 

* Begch, he was extremely polite to the Bar, assisted the juniors 
and kept the seniors to some extent in their places. He had 
the extsaordinary faculty of getting a practitioner stop without 

“his knowing it.. He was a very strong Judge, and we all ap- 
preciate very much the words spoken by Mr. T. R. Rama- 

*chandra Aiyar with reference to all that Mr. Seshagiri Aiyar 

did during his long and successful career.” 

The Hen’bleethe Chief Justice, in replying, said: 
Mr. Ramachandra Aiyar, Mr.. Adam and gentlemen*of the 
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Bat, —I wish to associate ‘myself and my brothers'in the Bench, 
represented by those of us who are ‘present in this*Court to- 
day, with the tribute you have pakd to our late colleague Mr. 
Seshagiri Atyar. We also desire you to convey our deep sym- 
pathy along with-that of the Barto his relatives in their be- 
reavement; and | am not forgetting that two of his near rela- 


tives are leading practitioners in these Courts, well known to all, 


ofus. ° 


Mr. Seshagiri Aiyar’s career was a remarkable one and a 
striking instance of how far courage, industry afd resolution 


will carry a man of ability, though he started from the hum-” 


blest beginnings. His early career might almost be described 
as a series of experiments: he was in turn a journalist ande a 
law professor before he settled down to his ultimate choice__ 
that of a practising lawyer. I trust that some one qualified for 
the task will write a history of his life.. I feel convinced, that 
will enhearten many young professional men who at times are 
tempted to regard the competition of professional life as too 
exacting to be endured, and to give up the struggle in despair. 
I Cannot help thinking that some stimulus was derived by him 
from his association and contact in his early days with that 
magnetic versatile personality, Mr. Eardley Norton, of whom 
he always spoke in terms of warm admiration. 


As an advocate, I personally never came across him, but 
I believe that every one of the Judges who are with me here 
knew him either as Judges.before whom he practised or as com- 
rades at the Bar. e I knew him far five years asa colleague 
on the Bench, and it was my good fortune to sit with him for 
long spells of work together. Hts knowledge of case-law was 
proverbial and it Was his pride to keep case hook noted up as 
carefully when he was a Judge of ripe experience as gvhen he 


was at the outset of his career as a junior practitioner. But ~ 


he was a great dead more than a learned case lawyer; he invari-« 


ably sought to get down to principles and to base his judgments 
on the broadest grounds. Furthermore, he never was pedantic 
with all his learning; and when he had to handle questions of 
fact he had at his command an abundance of comfnoasense 
and.a broad and generous humanity which is sometimes lack- 
ing-in lawyers less learned than he was. . 


On this occasion I desire to say a word not of the lawyer ° 
or of the Judge, but of the man as' I knew him. Outside the ° 


work that-is transacted in these Courts, a Julge c8mes across 
his: colleaĝues in many. administrative matters, and he was 
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respected and liked by all; ‘and in my particular case we 
were also ctosely coca in educational work together for 
“many years. | found him ik all things a man of independent 
judgmett, of unfailing courage in saying ` what he 
thought right to say; apd of an inflexible standard 
of proþity -and honour which he not „only followed 
þimself but rigotously and. rightly demanded 
of others. It was expressed with the gentleness and *suavity 
which was characteristic of him ; but the rigid principles were 
never departed from... He and I did not always agree as 
eto what best to be done, but .I think that each of tis told the 
other forcibly what we thought without any reservation and 
with the certainty that we could differ without the slightest 
breach of friendship. 


Another word and I have done. Mr.: Seshagiui Atyar 
retired from this Court at the age of 60 He might have 
taken a well-earned rest; had he done so, his days might 
have been prolonged. Instead, he elected to continue to 
serve his country with his old age in many fields of activity, 
all of which are well-known to you. . I think I shall be righfly 
interpreting the feelings of all of us if I say that in him we 
mourn the loss not only of a distinguished lawyer, but a great 
servant of the public. 


Sir Charles Spencer said:__The common loss that has fallen 
upon us all affects us each in particular and I am glad to add 
my..tribute to the memory of a departed colleague. - ` I first 
made the acquaintance of Mr. Seshagiri Aiyar when on an 
occasion he came to argue an up-country case before me-when 
I was District Judge of Gedavari. When he joined: the 
High Court, at yas known that on accouné*of the age rule ke 
could. not complete his full time as a Judge and so the High 
Couft had not the benefit of his talents for more than seven 
years. After he retire? he did not remain idle, but did 
much useful- public service at Delhi, Simla’ and Madras as a 
member of, various committees and in aid of public objects Jike 


the South India Flood Relief. 


.I'thînk what struck me most about our late colleague and 
friend was his alertness, his brightness, his quick perception 
of a point and his unrévalled knowledge of the case-law, Indian 


“and English. He was a model of professional etiquette 


whose example | is worthy of general imitation. In private life 
as on the. Bench #nd at the Bar he was a man who was always 
urbane, courteous, good-tempered and cheerful and*in. fact-a 
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man hase friendship was something real and worth having. 
The Presidency of Madras in geper al and the legal profession 


in: a are the poorer for his loss. 


' The Hon’ble Sir-C. V. Kumaraswami Sastri, who ilaw 
ca said: I wish to associate #myself with all the remarks 
that-have fallen*from His Lordship the Chief Justic® . : Mr. 
-Seshagiri Aiyar belonged to a generation of Indians: who ‘by 
their: deep learning, piety,” courtesy or ability ennobled every 
branch of the profession to which they. applied their talents, 
whether as members of the public, of tle Bar or the Bench, 
Of him, it may be truly said, as it was said. of others, he 
adorned whatever he touched. . It is a pity that we should 
have had to lose such*a man and that he should not kave 
lived: lenger as an example for all those who need his .help 
in theg times of change and trouble. His lovable character, 
his talents of a high.order, his courteous manners could never 
be forgotten by those who knew him. . His one outstanding 
feature was his deep industry combined with. deep learning and 
a;.desire not to give any offence fto anybody. If he hada 
strong case he would argue it well; if he had a weak case 
he would not hit at the Judge-or -at the opposite side. Asa 
Judge he administered laws as they stood and did not desire 
to make new laws. He was a great student of Indian litera- 
ture and religion.” He had a passion for life consistent with 
what he thought was adapted to.the genius of the country. He 
was an ardent champion of ordered life, and did not rush into 
wild methods. His judgment full of learning always followed 
precedents and T do not know if in any case in which he dealt 
with Hindu Law he departed violently from precedents. His 
loss I feel persortally and must cause universal regret. 

The Judges g then retired. 


—The Hifdu, 25th ey 1926, p. 2. 


a CEEE = 


The Cat bial ie Pai — In the oe these latter days, 
it-has been raining cats and dogs. In-Buckle v. Holmes, Mr. 
Justice Shearman and Mr. Justice Sankey were, on Friday last 
week, involved in the discussion of principles ‘applicable “to 
cats and distinguishable, or said to be, from principles applica- 
ble to dogs (Times, 4th ult.), and: on*Wednesday last, Lords 
‘Justices Bankes, Warrington and Scrutton were -approache 
with a view to a further ana-a better opinion. So intent is thé 
‘pigeon-gwner upen his theory that a cat is ferae faturae among 
the ‘pigeons, however-- domtitae ` maturae it: may be by 


Tap 
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the fire side, that an opportunity to appeal is accept- 
ed even upon the terms of paying the costs 
"in any event ;. and if may ki be impossible that the House 
of.Lords may be ultimately called upon to consider-the matter. 
The contention-is certainly ineriguing, that cats are so patently 
vicious #yhen there is a bird to be stalked, #s to exclude the 
epplication of the principle of scienter from action -broyght by 
the owner of the stalked bird against the owner of the vicious 
cat. There springs to the mind’s eye the picture of the sleek, 
purring household pet, suddenly crouching at the sight of its 
natural prey, and becoming å tiger, pure and simple. It will 
be.interesting to see if any Court can be induced to grade the 
sanse cat’s natura according to its. different moods; and still 
more interesting to seç if the contention will be extended to 
other animals ? Incidentally, if the point is carri@d, no 
‘householder -who lives in the country where game is preserved, 
will dare henceforth to keep a cat. - He will prefer to be 
overrun by rats and mice rather than by lawsuits. 


—The Law Journal, December ‘12, 1925, p. Looe. 


Criticism of the Constitution. We do not hesitate to 
describe Mr. Scurr’s proposal for legislation to the effect that 
persons committed to trial shall be tried by a jury the miajority 
of which, at least, is of their own class, asa piece of rank 
stupidity. Like so many other instances of Socialistic excess, the 
proposed change is based on an ignorance of the theory and 
practice of the existing system. The underlying sfiggestion . 
is, of course, that every accused person who is not of an “upper 
class” suffers from an antagonism of the jury resulting from 
“class distinction”. In the House the instance of poachers, . 

“Or persons accused of “poaching,” was quoted, and, if it was . 
not said, it was certainly hinted that the juries who try such 
persons are invariably and inevitably composfd of the class of 
persons who are poached upon. Nothing, of course, is fur- 
‘thes from the truth, a$ any practitioner with any experience 
of criminal courts .in rural. areas will agree. Surely 
the whole point’ of the jury system is that the selec- 


* tion is promiscuous? Imagination boggles at the uproar which 


would have ensued had any one dared to suggest, apropos 

‘a recent criminal proceeding against persons undoubtedly of 

an “upper class,” that the jury to try the case should not on any 

account comprise æ member socially inferior in grade.to the 

accused. The Law Journal is no political partisan; avowedly 
x 
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it is independent .of political creed or party. But there are 
times when-the excesses of the extremists try our temper and, 
make it very hard. for us to remain -dispassionate. . Those 
times are-when the most democratic and invaluable elements 
of our law, constitution.and admfnistration of justice are as- 
sailed.by critics who have not bothered to study. themi ahd who 
suggest substitutes which would,make us the least free country” 
in the world ! . 

N —The Law Journal, December, 19, 1926, p. 1618. 
_* Sex and the Law. The week has brought again to the fore- ° 
front the position of the modern woman, vis-a-vis the law, and 
the new: Bill, which is intended to give effect to the recent creti- 
cisms on fhe ground of anachronism of the theory of“ coercion” 
as between husband and wife, is now under discussion in Parlia- 
mentary news. Miss. Wilkinson’s attempts to get the House 
fo protect the woman-worker against the hardship of the two- 
shift system are deprecated by the advanced eliminators .of 
sex-distinction, though we doubt if any champion of the cause 
of °women, however insistent her or his enthusiasm, is wise in 
carrying. the theory of equality to such a length as to defy 
nature and physique ? Contemporaneously we have a recent 
decision, at first sight opposed to the foregoing matters, but 
on a closer consideration found to be perfectly consistent, that 
a woman juror may be challenged for no other reason than 
that she is a woman: Rex v. Wiliams (supra). This modern 
battle of the sexes is a thing at which:no man is allowed to 
laugh, ‘if he wants to; so long, however, -as any sense of 
humour remains with us, we mustebe permitted to smile at the 
first flush of indignafion which was, it appears, felt among the ` 
enthusiasts for the cause of women at the, declaration that 
their sex might.be a matter of objection wha juror. “It “was 
not realised, and perhaps it is better*not realised, that where 
the full right of challenge is applicable a juror might be object- 
ed to for the reason that he is not a woman! Sa 
l —T'he Law Journal, December 19, 1925, p. 1020. 


Sir Paul V inogradoff.—The'death of Sir Paul Vinogradoff, 
Corpus Professor.of Jurisprudence at Oxford, removes an 
interesting and important figure in academic law. He. will 
rank with the other. great scholars who in different ‘countries 
have.been foremost in .modern studies of the origin . and 
development-ot law. Savigny in Germany, Ihering in Austria, 
Maine and Maitland -in England, Fuste] de Coulanges in 
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France, and, to add one living name, ©. W. Holmes now 
. Associate “Judge of the United States Supreme Court, in 
America. Vinegradof, fresh from the knowledge of village 
communities in Russia, came. with his wide learning, to study 
and throw. new light on the®village communities and ‘their 
success6r; the manorial system of this country, and: he. was 
#welcomeu by other workers in the same field Maine- and 
Maitland already mentioned, and Seebohm and was,- not 
long in. winning the general recognition which led-to his suç- 
o ceeding Sir Frederitk Pollock in the Corpus Professorship. 
Sir Paul Vinogradoff’s career has been an outstandirig: example 
of international friendship, and marks the importance of the 
historical study of law which commenced sO oon: in the 
last century 


— The YA Journal, December 26, eee 1037: 





 TheAgeof C SA WA Report of the Sexual Offences 
against Young Persons Committee which has just been issued 
contains a mass of valuable suggestions; how many of them 
will receive legislative sanction cannot be predicted. ‘There 
is always sharp ccriticsm in Parliament -of proposals 
which, however, well meant, may possibly 
be turned to injustice when applied in practice to particular 
cases.. This will be especially so with the proposals to raise 
the age of consent to 17 years, and to abolish the defence of 
“reasonable belief.” The Report ‘is not unanimous. 
Mr. Priestley, K.C., ‘wha was the Chairman of, the Com: 
mittee, Mr. Fry, and Sir Guy Stephenson, are opposed to the 
raising of the age of consent, and the last two are opposed to 
the abolition of the defence of reasonabledselief: ` It is proba- 
‘ble,’ and we should say desirable, that these changes shall 
confe, But this will be only*after much debate in the wider 

_ forum of: pai opinion and Parliament. , 
- The Law Journal, Decembet 26, 1925, p. 1038: 





Sir George J essel. There; is, as many Sf our me will 
already know, a, very interesting account in the current Black- 
wood of Sir George Jessel by his son, Sir Charles James Jessel.) 
It is singular that, considering Jessel's great reputation, there is 
so little to be found "about him in contemporary memoirs. We 
may have been unfortunate in our’ selection, but there’ is no- 
thing to bg gleaned from the Memoirs of Fry or Bowen, or 
the. Recollections of Lord Alverstone, or Sir Edwasd Clarke’s 

“story of My Life’, and we are not aware that a biography of 
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ostensible sale could not be proved to be by way pf mortgage 
him was ever published,.though he has two pages in the D. N. 
B. There are some eulogistic allusions. to him in Lord. 
Selborne’s Memorials. To Fry, who succeedetl to the Court 
of Appeal on Jessel’s death in 1883, he was ~ the great" Jew 
Judge” before whom he practised’ at the Rolls’ Court in Chan- 
cery Lane, but there ‘is nothing more. Lord Alverstone only 
mentions him in connection with a patent case about telephone” 
receivers. The .telephone was then in its infancy. 
Webster was defending the patent, and he won the case by the 
accuteness of his hearing. It was in the Court of Appeal, and, 
Jessel was the presiding Judge. Webster said the message 
ftom the receiver: was perfectly audible. To test it, Jessel had 
him up on the Bench and the experiment was quite successful. 
In this dearth-of contemporary material, Sir- Charles Jessel’s 
story is all the more welcome. | 


—The Law Journal, January 9, 1926, p. 26. 





_ NOTIFICATION. i 
e. First Grade Pleaders.__It is hereby notified for the 
information of the public that the High Court pro- 
poses to abolish the First Grade Pleadership Examina- 
tion’ with effect .from ist July, 1928. Anyone who 
wishes to make any representation on the subject 
should do so in writing to. the undersigned within sıx months 


of the date-of this notification. a 
High Court, Madras, S. WADSWORTH, 


ist February, 1926. ° — Registrar. 


BOOK REVIEWS. 


SARKAR ON EVIDENCE, by S. C. Sarkar, rd edition; 1926. 
Published by M. C. Sarkar and Sons, Ca/cutta. Prise Rs.15 

In reviewing the second edition, of this wark we’ dréw 
attention to its vafjous excellent features andto its ‘claim to be" 
a most authoritative treatise on the Indian Law of Evidence. 
We.find that our review has been extracted in the opening page 
of this: volume and we do not think that it is necessary to` re- 
peat here what we said before. To indicate ‘the attentien and 
care with which. the present edition is prepared, ‘it. 
is only necessary’ to ‘say that until the publication 
of the last edition it was -> considered by the” 
Courts in this country that under the ruling of the Privy.e 
Couneil-in Balkishen Dass v. Legge (1) a®tranfaction of 
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1: (1899) I L R 22 A 149 (PC). 
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-- by extrifsic gvidence and that the decisions of the English 


Cojirts: of-Equity allowing proof-that a conveyance by way of 


* a . 3 ok gp . ,. s < 2 2 > s 
“s4..< applicable’to. this country. This assumption has been consider- 


d 


` ably.shaken by.the recent decision of the Privy Council. in 


Rajah Bahadur Narasingerji* Gyanagerji v. Raja Panuganti 
Parthasarathi Rayanin Garu (2), although it is not 
Basy to - say from it the exact limits of the applicability ‘of 
the English rule to this country. * The- present edition of 
Sarkar on Evidence has noticed the decision on page 527 and 
has referred to Mr. Justice; Mookherjee’s observ&tions on 
Balkishen Dass’ case (1) in Kamla Sahai v. Babu Nandan (3) 
and the lengths of which English decisions on the subject have 
gorfe. It is too much to expect that a treatise writer ' should 
go further, although itemay be that in the light of this latest 
decision of the Privy Council some of the Indian decisions 
may require reconsideration. ‘We have picked out only 
one example of the care and thoroughiess bestowed by the 
author on the work. The present edition fully maintains the 


. sale was originally intended as a security for money was in-- 


high level of its predecessor and will retain the high plate 


achieved by it. 


Tue Law or Bap Livetinoon, by S. Roy. Third edition. 


Published by R. Cambray. and Co., Calcutta. Price Rs. 8. 

~ The law relating to bad livelihood and:cognate preventive 
measures by Mr. Sripati Roy has undergone three editions 
which itself testifies to its usefulness and popularity. In this 
work«the author has dealt with the securitye sections of the 
Code of Criminal Procedure and the law on the allied subjects 
of preventive measures.‘ The principles of the law on the 
subjects are dealt with arid the cases are Brought thoroughly 
up-to-datg: ' One new feature of the present edition is that 


the author has, with a view to facilitate reference, appended. 


marginal notes in- bold typesgiving the prech of each ` ruling 
and paragraph. -The Regulations and Acts relating to pre- 


` vegtive measures giverf in-the Appendix will be found to'be of 


great use. It is-néedless to add that the sections of the’ Cri- 


minal Procedure’ Codes of 1923, 1898, 1882, 1872: and 1861 


* bearing on the subjects ‘dealt with are also reproduced. We 


hope that this. work will facilitate the comparative study of 

“the growth and development of the law on bad livelihood and 
epreventive measures. . w 

T.a (3899) L, Rez A 149 (PC). 3. (ag09) n CEJ 99. 
2: (1924), IL R 47M 729: 47;-M-L J 809 (PC), 9 ` 
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MITAKSHARA LAW. 


I. Tar DEGREE RULE. ° 


e 

Tihe law of bandhu succession continues to be a complex 
and puzzling subject notwithstanding endeavours by scholars 
at symmetry and precision: Some of the views and theories of 
Professor Rajkumar Sarvadhikari have latterly come in for 
criticism ana quite, recently their Lordships Spencer and 
Venkatasubba Rao, JJ.(1) had occasion to consider his views 
on one of these topics and were obliged to discard them as 
having no foundation in any ancient text or recognised com- 
mentary. Their conclusions agree with the views put forward 
by Mr. P. R. Ganapathi Aiyar in a series of articles in The 
Madras Law Journal (2). 

Their Lordships had ‘to consider the “line” or family 
theory suggested by Prof. Sarvadhikari in Ch. XIII of his book 
and they held that there is no warrant for not accepting the rule 
of seven degrees, in determining éhe heritable right of Bandhus 
traced through the, father of the propositus., They point out 
that it could not have been the intention of the Judicial Cam- 
mitee in Ramachandra’s case (34 to adopt the five-dégret rule 
uniformly whether the claim is traeed through the father og 
through. the mother. E E 


The text of Yajnavalkya (4) “Pamchamat saptamat urdh- 
vam matritah pitritah statha” and the commentary of’ Vijna- 
neswara thereon clearly point to the applicability of the seven- 
degree rule in one set of cases (5). For, bandhus are bhinna- 
gotra sapindas or sapindas belonging to a different gotra and 
sapindaship in the technical sense is declared to extend to the 


1. AS No. 334 of 1922; 50 M L J Short Notes, p. 14. 
2. 8 MUL J (Journal) 53, 99 and 313; 9 M&E J pp 54 and 147. 
3- @(1914) ILR 42 C 384: 27 ML J 333 (PC). 
te Tegs 5. Sarvadhikari, 1922 Edn., p. 593. 
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seventh degre through the father and the fifth through the 
mother. 

To „determine thé heritdble limit of sapindaship, Vijna- 
neswara’s rule is as follows :—“Even as you count seven 
degrees through the father yeu shall count seven through the 
son. Jm the case of a divergence of the line also the same 
rumber of degrees should be counted.” Likewise in the case 
of the maternal relations. The simple rule which ts here 
stated and indicated is that sapindaship extends (1) to the 
ancestors of the sewenth degree through the father of the 
propositus and of the fifth degree through the mother of the 
propositus, and (2) to collaterals descended from paternal 
ancestors up to the seventh degree from where the line diver- 
ges, and (3) to collaterals descended from maternal. ances- 
tors up to the fifth degree from where the line divergese 


There may pe a doubt as to whether sapindaship extends 
up to the seventh degree among descendants irrespective of 
descent through son or daughter of the propositus. But 
Vijnaneswara, by the use of the word “Latha,” after saying 
“Even as you count seven degrees through the father you 
shall count seven through the son,” indicates that a similar 
construction should be put on the other half of the Smriti text. 
Consequently you should count five degrees through 
the daughter even as you count five degrees through the 
mother. So, according to Vijnaneswara, “five degrees through 
the mother” will also indicate “five degrees through the 
daughter.” Once the interpretation of Vijnaneswara that 
“through the father” will include “through the son” is accept- 
ed, we will be justified even if he had not indicated a similar 
computation for the other half of the Smrti text in adopting 
such ‘a construction because the Smriti text itself by the use of 
the Word “Tatha” has indicated a similarity of computation 
for both halves of the text, vig., “through, the father” and 
“through the mother”. Ti: construction derives support 
from the dictum of the Judicial Committee in Ramgchandra’s 
case ($): “This bond (viz., the bond of sapinda relationship) 
comes to.an end, with the fifth degree when the descent 1s 
through a female (6).” 


In Babulal’s case,(7) the Calcutta High Court laid down 


*that in the case of descendants of the propositus sapindaship 
e extends to the seventh degree under the Mitakshara Law 


—_ 


3. lio) TLR p C 384: 27 ML J 333 (P C). 
6. (1914) ELR 42 C 384 at p. 418 (P C). 7. (1894) TLR 22 C 339 at p.345. 
3 
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But in'the light of what has already been stated, fhe statement 
of the rule in Babulal’s case (7) is rather too wide for it, 
overlooks the distinction betweerf descent through the son arid 
descent through the daughter. : 


Mitra Misra suggests a rul@ of exclusion among descend- 
ants and his view is shared by Professor Sarvadhilari and 
has beep adopted in the recent edition of Mayne’s Hindu Law? 
They ask, where a descendant of the propositus in the sixth 
degree; is not a heritable sapinda, how can his son in the seventh 

egree be a heritable sapinda? This argument overlooks the, 
fundamental principle in the Hindu Law of Succession that 
yo heir claims through another and is repugnant to the text 
which enjoins the counting of seven degrees through the father 
and thrgugh the son. The ancient writers have themselves 
recognwed these apparently anomalous results and have pro- 
vided for them in what is known as the ‘‘Frogleap rule”. 


Taking first the paternal ancestors, the first question for 
consideration is what is the number of degrees -applicable to 
the bhinnagotra sapindas of a propositus when the relationship 
is traced through the father of the propositus. There are 
some observations in the judgment of the Judicial Committee 
which seem to suggest that the rule of five degrees is applicable 
to all cases of bhinnagotra sapindas. As has been pointed 
out by their Lordships Justices Spencer and Wenkatasubba 
Rao in the recent case, the facts of the case in Ramachandra 
v. Vinayak -(3) and the observations therein taken as a whole 
do not warrant the inference that the Judicial Committee in- 
tended to lay down a rule of five degrees for all bandhus 
whether the relationship is trawed through the father or 
through the motheg of the propositus. Not only no authori- 
tative commentary has laid down that the five-degree rule is 
applicable to bandhus on the paternal side, but such a “view 
is also repugnant fo the context.  Yeajnavalkya’ states the rule, 
of degrees in regard to the marriage of a girl. He first states 
that the girl should not be of the same gotra and pravara. 
It follows that the girl can never be an immediate descendant 
of an agnate ascendant or of any agnate collateral, for, the 
rule as to gotra includes all agnates. The gotra changes 
only when a female intervenes. Having thus excluded all 
girls in the agnatic group Yajnavalkya states that she shall be 
beyond the fifth degree through the mother and seventh 
through the father. If really the rule of, seveg degrees is 
applicablg only to agnates, where is the necessity for mention- 

3 (gry) LR 42 C 384 :27 M L J 333 (PC). mw, (1894) I LR 22 C 339. 
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ing the sevén degrees after having completely excluded all 
agnatic girls? It stands to reason, therefore, that the rule 

"of seven degrees applies ag well to cognates as to agnates. 
Professor Sarvadhikari’s view (8) that the two halves of the 
text, viz., seven degrees thrpugh the father and five degrees 
through the mother” refer to gotraja sapiadas and bhinna- 
otra sapindas respectively is therefore repugnant to the 
context. 

The dicta of the Judicial Committee in Ramachandra’s 

case (3) areas follow :— j 
: “Fhe limitation of five degrees clearly applies and can 
apply only to bhinnagotra sapindas (9).” 

e The sapinda relationship on which the heritable right 
of collaterals is founded ceases in the case of the bhinnagotr’s 
sapinda with the Afth degree from the common ancestoTe(10).” 

In the case before the Judicial Committee the claimant 
was a collateral bandhu of the propositus, and was in the 
sixth degree from the common ancestor. ‘Two principal con- 
(entions were put forward:__(1) There is no limit to the class 
of heritable bandhus, the rule of seven and five degrees betg 
applicable only to marriage. (2) All bandhus within seven 
degrees are entitled to inherit whether the relationship is 
traced through the father or through the mother. ‘The Dis- 
trict Judge held in the case that the claimants claiming through 
their mother und being sixth in descent from the common an- 
cestor were outside the limit of heritable bandhus. There- 
fore on the facts the rule of seven degrees on the paternal 
side was not at all required for the decision. For once the 
test of mutuality was accepted, the claimant could not be a 
heritable sapinda. Though the claimant, was a sapinda of 
the propositus, Being within seven degrees" of the paternal 
granglfather of the propositus, the propositus was not a sapinda 
of the claimast; for the,propositus was the descendant of a 
‘common ancestor more than five degrees femoved from the 
claimant, counted through the mother of the claimant. All 
that Was necessary for the decision was the rejection of the 
contention that you can count seven degrees even when you 
count through the mother. This contention being rejected, 
the rule of mutuality excluded the claimant. 

Further if the wule of five degrees were applicable all 
round, whether you count through the father or through the 
SS ee ee a ae ae 

3. (9 ILR g i 384: 27 M L J 333 (P P C). 
3, Sarvadhikarty 1922 Bdn., p. 596. AA ILR C 384 at P. 417 (P C) 
10. (igtp) [LR k C 384 at p. 420 (P C). 
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‘mother, there was really:no room in that case fot the applica- 
tion of the rule of mutuality, for by the rule of ‘five degrees. 
the claimant would be straightaway excluded. . The _ Judicial 
Committee. have not said “judged by either rule, the claimant 
is out of Court’. The inferenge therefore is that the appli- 
cation of both the rules, the rule’as to degrees and that as to 
mutuality, was required for the exclusion of the claimant 
Further, they use the word collaterals in relation to the rule. 
Does it signify that, in the case of collateral descendants on 
the paternal side, five degrees is the only rule; but that the 
7 degrees may still be applicable in the case of direct ascend? 
ants and descendants? It is too much to suppose that their 
Lordships intended all such consequences and anamoliese to 
flow from the generality of their expressions. Having re- 
gard te the facts of the case the dictum must be confined only 
to maternal collaterals, for the propositus was a maternal 
collateral beyond the sth degree from the claimant. Again 
Sn John Edge in re-stating in his own language the rule laid 
down in Ramachaéndra’s case (3) says that “a bandhu must, in 
ofder to be heritable in a female line, fall within the sth de- 
gree from the common male ancestor (11).”Do their Lordships 
suggest that a claim traced through the mother of the proposi- 
tus is a claim in the female line and that through the father, a 
claim in the male line? If so, the inference that by collaterals 
maternal collaterals were intended in the dictum in question 
is justihed. But if that were not, Sir John Edge’s explanation 
of the dictum is only an explanation obscurum. per 
obscurius? j i 


The observations in Ramachandra’s case (3) must be read 
as ` applicable otdy to the facts of the case and so 
understood tt presents no real difficulty in understanding the 

. 1 s . @ . 
rules. Otherwise, it would efunciate"a novel theory at 
variance with the, context aad with “the views of text-writers, 
and commentators’ 


[t may be mentioned that the seveh-degrce rule has been 
applied in the case in Babulal v. Nanku Ram (7) and in Adit 
Narayan Singh » v. Mahabir Prasad (11) though the «ase is 
referred to in Ramachandra v. Vinayak (3) the seven-cdegree 
rule stated therein is not pronounced to,be wrong. In some 
instances, however, the rule of five degrees is assumed to be ° 
the only rule applicable for all bhinnagotra sapindas, even by o 





3. (1914) I L R 42 C 384: 27 M L J 333 (P C). 
7. (1894) iL R 22 C 339 at 345: x1. (1920) 40 ML J 270 at p. 276 (P C). 
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eminent Judges [vide 2 Bombay at pp. 436 and 437, per 
West, J.; and I. L. R. 44 Mad. page 114 at page 119 per 
Sadasiva Aiyar, J. But se® 37 Allahabad page 583 contra]. 

Professor Sarvadhikari’s rule (12) that a heritable 
bandhu should be within 5 degrees, with a possible exception in 
certainecases up to the 6th degree is clearly erroneous as he has 


enot paid any attention to the context where the degree rule 


is stated. And no reason is adduced for abandoning the 
7 degree rule.in the case of paternal ancestors which he says 
he has been repeatedly insisting on (13). Professor Sarva- 


*dhikari’s rule of five degrees and six degrees have really no 


place in the Mitakshara scheme of bandhu succession. - ji 
e That the seven-degree rule applies to all relations on the 
paternal side of the propositus is also confirmed by the recog- 


nition of what are called ‘‘frogleap” ancestors. è 
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Among those that are marked in the above diagram as N. 
O, P in the 6th degree and D, E, F, G and'A, B, C in the ath 
degree, A, C and E and Gare known as frogleap ancestors. 
Their own immediate descendants are nofeheritable sapindas 
of P according to the rules of computation already stated, viz., 
by the rtile that through theedaughter you shall count only 


five. Those*frogleap ancestors A, C, E and G are not 


really exceptions to a genert] rule for they do not stand alone 
but have other compapions in the same and in a nearer degree, 
viz., N, O, P and B; D, FE. The ancient jurists have taken the 
cases of A, C and E and G to illustrate not an exception but 
the rule itself and the recognition by them of the heritable 
right of A, C, E and G and others confirms the conclusion 
that the 7 degrees rufe is applicable to bandhus who are pater- 
nal ancestors. And here we have the rationale of the frog- 
leap cases which at first sight appear to be anomalous and 


+ 





12. Sarvadhikari’s Inheritance. 1922 Edn., pp. 498 and 5ẹy. 
13. Sarvadhikari’s Inheritance, 1922 Edn, pp. 593 and 596. R. 2, 
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puzzling. The rules relating to the heritable Biandhus can 
now be summarised as follows :— 


I. All maternal ancestors Beyond the sth degree from 


the propositus and their descendants are not .sapindas: and 
- therefore ‘not heirs. ° 
II. Materhal collaterals beyond the sth degree from the 
common ancestor are not sapindas and not heirs. z 
II. Lineal descendafts beyond the sth degree through 
the daughter are not sapindas and not heirs. 


IV. ‘Lineal descendants through the son within 7 degrees > 


arc heirs. 


° Exception: Descendants of the 6th and 7th degrges 
Whose immediate ancestor is their mother are not heirs. 

V... Paternal ancestors up to 7 degrees are heirs. 

Exceptions: Where an immediate descendant of an 
ancestor of the 6th or 7th degrees is a female, such ancestor 
is not an heir. The descendants of such an ancestor are 
not heirs either. . 

VI. All collateral descendants of the heritable paternal} 
ancestors of the 6th and 7th degrees are heirs if such descend- 
ants are within 7 degrees of the common ancestor. 


Exception 1._Descendants beyond the sth degree 
from the ancestor through a daughter of the common ancestor 
are not heirs. 


exception 2. Descendants within 5 degrees of a 
common heritable paternal ancesto? of the 6th and 7th degrees 
are excluded if such descendants have an immediate female 
ancestor. i 


e 
è ‘ A mi 
VII. All collateral descendants up to the 7th degree 
irom a common paternal ancestor who is*within 5 degree? of 
the propositus are heirs, . i 


. . ` 
Exception 1. Descendants beyond the sth degree 
from the common ancestor through a danghter of the common 
ancestor are not heirs. " 


Exception 2._.Descendants beyond the sth degree 
irom the common ancestor when the immediate ancestor of 
such descendants are their mothers arc net heirs. 


N. SIVARAMA KRISHNA AIYAR, M. A.M. L., 
Vakil, High Court. 


oe? 


& 
64 THE MADRAS LAW JOURNAL. [ VOL. 


“SUMMARY OF ENGLISH CASES. 


CQHEN u. Jonesco, (1826) 1 KB 119 :9s LJ KB 100. 


M oney-lender__Hat sh and unconscionable bargain...Re- 
opening of transaction Powers of Cour t__Prior judgment by 


consent Effect of If can be re-opened__M oneylenders Act, 
*rg00, S. 1. . 


Even in the case ot a fesh and unconscionable bargain 
as between a money-lender and his debtor, where the traf- 


° saction between them had been the subject of a judgment of 


Court between the parties, a Court has no power under S. 1 of 
the Moneylenders Act of 1900[corresponding to S. 3 (i) of the 
Indian Usurious Loans Act, 191 8] to re-open the transaction 
and direct the taking Of accounts on a new basis. The mere 
fact that the judgment was the result of an agreement be- 
tween the parties does not aftect the position. 


THE KING v. GOVERNOR OF BRIXTON PRISON, (1926) 
1K B 127. 
Insolvency Removal or secretion of property Offence 


— Burden of proof —Bankruptey Act, 1894, 8. 154... Habeas 
corpus Summons Form of. 


Where a bankrupt is charged with an offence under S. 154 
of the Bankruptcy Act, 1914 (corresponding to S. 69 (c) of 
the Provincial Insolvency Act V of 1920) for concealing or 
fraudulently removing any*part of his property, thé onus does 
not lie upon him to show%that he has not concealed or frau- 
dulently removed any part of his property during the period 
specified. In the first instance the onus lies on the prosecu- 
tion to show that the bankrupt has concealed or removed pro- | 
perty; and when that has been done the onus ts on the bankrupt 
to show that in toncealing or.removing theproperty he had no 
intention to defraud. 


When a habeas corpus application is made the better 
practice, is to take out a summons to show cause why an order 
nisi for a writ of habeas corpus should not issue. 


Huyton AND Rosy Gas COMPANY v. LIVERPOOL COR- 
PORATION, (1926) 1 K hese 

Damages. Suit for 

Negligent filling up oP: panty eset ag Gas pipes 
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more than six months-later_Suit for damages_elf barred_— 
Public Authorities Protection Act, 1893, $. 1. ° 


: A Municipal Corporation Which was laying a water-main 
underneath a road under certain statutory powers failed to 
ram in the earth sufficiently whan filling in the trench after 
the main had been laid. As the result of that negligence, the 
plaintiffs, a gas company, lost a considerable quantity of gas 
and were put to expense im repairing the pipes, more than six 
months after the negligent act of the Corporation. In de- 
fence to ap action for damages, the lattere pleaded limitation 
under S. 1 of the Public Authorities Protection Act, 1894, 
which provided “The action, prosecution or proceeding shall 
not lie or be instituted unless it is commenced within six months 
‘next after the act, neglect or default complained of, or, in case 
of a centinuance oli injury or damage, within six months next 
after the ceasing thereof.” Held, the omission to fill up the 
trenches properly was a continuing breach of duty and if on 
the day when the damage occurred there was still the neglect 
and damage resulted therefrom an action instituted within 
six months would be in time, though the original act of neglect 
was more than six months before: any other view of the law 
would deprive a person of his right of action eyen before he 
has acquired it. 


FREEBORN v. LEEMING, (1926)1 KB 160 :95 LJ K B 114. 

Damages__Aciyon for negligence against Public Authority 
Personal injuries caused__Limitation._W hen commences to 
run Negligent act or resulting damage—Public Authorities 
Protection Act, 1893, $. 1. = 


A person who had‘ been knocked down by a motor car 
and whose left hip joint was dislocated was taken to the work- 
house infirmary ad placed under the care of the medical officer 
The latter did not make a proper examination of the patient 
and hencé did not discover the dislocation of the joints. “She” 
injured person left the infirmary on 15th October, 1923 and 
was thereafter “treated by other medical men, who Uiseovered 
the true nature of the injuries, but a complete cure had then 
become impossible owing to lapse of time. He then sued the 
medical officer of the work-house infirmary on 25th April,” 
1924 claiming damages for negligence. Held by the Courte 
of Appeal affirming the Division Bench the*action was barred 
by the six months’ period of limitation under S. 1 of the Public 


I ; e 
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Authorities Protection Act, 1893. There was no act or 
negligence on the part of the defendant within six months of 
“the writ and the mere fact ghat damage occurred within six 
months before the writ was immaterial. 


a, es 
Rifip v. Reid, (1926) P. 1. j 
Divorce__A pplication by wife for permanent maintenance 
—Prior deed of separation Allowance under_Separate en- 


forcement of Rule as to. á 
s . s ~ ` 
° Where after obtaining a decree absolute for divorce 


against her husband, the wife applies for permanent mainte- 
nance, the Court in awarding it can restrain her, so long af 
the order awarding maintenance was effective, from taking 
any proceedings under*a separation deed providing “ mainte- 
nance executed by the husband prior to the ‘divorce 
proceedings. 


The practice of providing for a wife the amount of a 
third of the joint income of husband and wife does not proceed 
upon a rule of aw but is just and convenient. 


SHORT v. POOLE CORPORATION, (1926) 1 Ch. 66. 
Statutory body__Educational Authority__Employees un- 


der Notice terminating services Validity of When open 
to question__Case if different from that of private employer__ 
M dtive__R elevancy of. 


The Educational authorities of a certan locality on a 
report made by their Educatibn Committee decided to dispense 
with the services of married women teachérs in their element- 
ary schogls as they considered that married women would have 
to look after their domestic concerns and could not efficiently 
‘discharge both functions together; and alsosthat it was unfait 
to the large number of unmarried women teachers who were 
waiting for employment. A notice dispensing with her ser- 
vices was given to one such teacher, who thereupon sued for a 
declaratioén that the notice was invalid. Held, (by the Court 
of Appeal reversing the decision of Romer, J.)that the notice 
was valid and she wag not entitled to the declaration claimed. 

Per Pollock, M.R. Where an authority constituted 
e under a statute attempts to*exercise its powers corruptly__as 
under the influence of bribery or mala fide__for some improper 
purpose, its act will be null and void. Where, however, the 
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. . . ‘ es 
body has not done anything which is ulira vires, but has exer- 


cised its discretion bona fide and not arbitrarily or illegally, , 


the Courts cannot interfere, unle$ the person who challenges 
the exercise*of the: powers proves that there is a duty on 
the Court to interfere. è 


Per Warrington, L. J.—In the case of a private entployer 


under a eontract with an employee, the motives of the employer’ 


In giving a notice terminatittg services would be wholly im- 
material if it complied with the terms of the contract. The posi- 
tion of a statutory public body is only diffefent in this, that the 
act should not have transcended the limits of the authority con- 
ferred upon it. Itis only if this is proved to have been done 
that á Court has jurisdiction to interfere. The only casein 
which the Court can interfere with an act of a public body 
which is} on the face of it, regular and within its powers, is 
when it is proved to be in fact ultra vires. 





In re Turton : WHITTINGTON v. TURTON, (1926) 
1 Çh. 96. | 
Will Construction Specific devise__Condition precedent 
—/mposstbility of performance due to act of testator_E ffeci 
—Realhy and personalty__Difference between. 


By his will, a testator bequeathed a coal wharf to trustees 
on trust to carry on the business till his two named nephews 
attained the age of 25 and thereafter tobe handed over to 
them to carry on the business in partnership. If the said 
nephews carried orf the business in*partnership\for 5 years to 
the satisfaction of the trustees, they were.to become owners 
in’ equal shares as tenants-in-common; and if not, the wharf 
was to fall into residue. ` Some time before ‘his death, the 
testator himself gave up the business and seld the stock-tn-trade 
letting out the wharf to tenants. On his death? the nephews 


claimed the wharf ‘on the ground that the condition precedent ° 
had’ become impossible of performance by the testator’s own . 


act, and the devise in their favour took effect. H eld, ona 
construction of the will, the intention of the testator was that 
if for any reason} including his own act, the condition prece- 
Wa was not complied with the wharf should go into the 
residue: ° 7 


As regards, personalty, the rule of law is that a tondition 
precedent, which becomes impossible of perfgrmange by the 
act of the estator is thereby discharged; but this does not 
apply to devises of' real estate. ; 


ea Po AI La pet 
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GREGG v. RICHARDS, (1926) 1 Ch. 102. 

Right of way— Sale of land__Privilege enjoyed by occu- 
pant. prior te sale Body of deed reciting right of way over 
specific portion Statement in the habendum that all subsisting 
rights are conveyed__Effec? of Rule of construction. 

The body of a document purporting to bea sale of house 


“and lands expressly recited the grant of a right of way, which 


was therein described as coloured green on the plan attached 
to the deed, ” The plan showed that the right of way thas 
granted was four feet wide and formed only a part of a wide 
road. The habendum of the document contained a general 
clause that all rights of easement then enjoyed by the vender 
passed to the vendee, and according to the evidence in the 
case, the vendor had right of way over the whole*width of 
the road. The question arose as to what passed to the 
vendee under the sale deed. Held, by Russel, J. the maxim 
expressio unius est exclusio alterius applied and as the body 
of the document recited expressly a right of way over a portion 
of the road only, the vendee could not claim anything ware. 

It is a principle of the law of conveyancing that “if the 
thing granted is not named in the premises, it will not pass 
though named in the habendum.” 





_Bootu v. THOMAS, (1926) 1 Ch. 109. 


Landlord and tenant Natural stream confined by land- 
lord in a culvert__Omissign to repair culvert_Iamage to 


tenant__Liability of landlord__Covenant for quiet enjoyment. 


A landlord through whose lands a natural stream flowed 
inclosed it in a culvert. He let out a postion of his land to 
a tenant and gave him a covenant for quiet enjoyment. Owing 
to fon-repair. of the culvert, the stream broke through and 
caused damage to the tenant. Held, the landlord was liable 
to the tenant for breach of the covenant for quiet enjoyment, 
resulting from the omission to keep the culvert’ in.a fit condi- 
tion. ° 

In re WHITROD: BURROWS v. BASE, (1926) 1 Ch. 118. 

Will_Construcjion__Bequest of aliquot shares__Residue 
of shares. Lapse of certain aliquot shares__Intestacy. . 

_A testator by his will made various bequests covering 
g|1oths of*his ptoperty to certain persons and “to the Non- 
Conformist ministers of D, the residue in equal shares.” 
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Some of the legatees pre-deceased the testator and’the question 
arose whether they lapsed into the residue and passed to the 
Non-Conformist ministers of D.® H eld, on a construction of ` 
the will, that the residue given to the latter was only 1 froth of 
the estate which had not been disposed off and not the residuary 
estate in the sense that they could benefit by the laps@ of the 
legacies. The lapsed legacies would go to the heir and nex® 
of kin as on intestacy. Distinction between residuary estate 
and residue of the residuary estate pointed out. 


` 9 
eo 


In re May’s SETTLEMENT: PUBLIC TRUSTEE > Mens. 
BITH, (1926) 1 Ch. 135. 


Powers of appointment_Widow__Exercise of power... 
A bsoluté appcintment in favour of children__Advanrement__ 
Fahdity of. 

A widow in exercise of her powers of settlement irrevo- 
cably appointed (subject to her own life-interest) that trustees 
should stand possessed of the settled property upon trust after 
hér death for her two children in equal shares as tenants-in- 
common and should have power at any time at their discretion 
(but during her life-time only with her written consent) to 
spend a portion for the advancement, education or benehi of 
the children. Held, it did not amount to a delegation of 
the widow’s special powers of appointment. The appoint- 
ment was perfectly good, and the powers of advancement ancil- 
lary thereto were in no sense invalid as a so-called delegation 


of the widow’s spetial powers. . 
\ 


WHITNEY vte COMMISSIONERS OF INLAND REVENUE, 
1926 A. C. 37. 
8 


Super-tax— Alien resident abroad__Nobice requiring 
return of income*sent by registered post. Failure to comply’ 
with Assessment in default Legality of Income Tax Act, 
1918, Ss. 4, 7 and Sch. D. j WA 


A citizen of the United States of America resident there 
was the holder of some shares in a company registered and 
carrying on business in the United Kingdom, and from which 
he was deriving a large income. He was'asked by the Revenue , 
authorities to make a return of his income for purposes of 
super-tax, the notice having been. sent by registered post to " 
him as he had no agent in the United Kingdom to receive notice 
He failed to make the return and thereupon was assessed by 


š BATCHELOR v. MURPHY, (1926) A. C. 63. ° 


& Y 
70 THE MADRAS LAW JOURNAL. [ vol. 
the Commissioners to the best of their knowledge. Held, by 
the majority of the House of Lords (Viscount Cave, L. C. 
and Lord Phillimore dissentfng) the notice was walicly served 
and the assessment was legal. (1924) 2 K. B. 602 affirmed. 
Held aiso per curiam tl word “individual” in S. 4 of the 
IncomeTax Act, 1918, is wide enough to inclifide a non-resident 
evho has an income in respect of which he is chargeable with 

tax, either direetly or by way of deduction. m 


Lease_Covenant conferring option to purchase Agree- 
ment to transfer residuary period Surrender and agreement 
lo execute new lease on same terms and conditions as before__ 
If includes option to Surchase_ailure to grant * jease__ 
Receipt of rent_Effect of. 

A lessee of certain premises who had an option, to pur- 
chase the freehold at a certain price, wanted to transfer the 
unexpired period of his lease to another, and it was agreed 
between. him and the lessor that the lease should be surrendér- 
ed, the lessee released from all liability and a new lease for 
the residue of the term executed by the transferee “on the same 
terms and conditions in all respects as the old lease’. As a 
matter of fact no new lease was executed, but the transferee 
entered into possession and paid rent regularly thereafter. 
He then claimed to exercise the option to ‘purchase. Held, 
affirming the. decision. of the Court of Appeal in (1925) Ch. 
220, the option to purchase had effectively passed to ‘the trans- 
feree by implication. 


' BAAR . 
NANKA-BRUCE v. COMMONWEALTH TRUST, LTD., (1926) 
A. Ce 77°. ° . 


- Sale of goods. Propesty when passes W eight, check- 
ing of If a condition precedent_Purchaser buying in good 
faith from person in pdssession__Title of. . 


A sent bags of cocoa to L by rail, and the arrangement 
was that L should sell the same to merchants"and transfer to 
them the railway receipts, the merchants paying the price 
after checking the werzhts. L sold the bags toa company, 
who purchased and took delivery in good faith, and credited L 
with the price against a debt’ due to them by L. A thereupon 
sued the company for damages for conversion. H eld, check- 
ing the weights was not a condition precedent to the passing 
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of property and the company having purchased ir good faith 
obtained a good title. 1. n 


Quaere:. Whether the company having purchased from ` 
a person in. possession of the goods with all the insignia of 
apparent title were not thereby protected in law? 
e ees ' e 
LORD SYTRATHCONA STEAMSHIP COMPANY, Lrp. ve 
Dominion Coa Co., Lrp.} (1926) A. C. 108. 
e Shipping Charterparty Notice of „Purchaser of ship 
with notic& Rights of charterer__Specific performance —In- ° 
junction__Damages_ Frustration of adventure__Do:trine of. 


The doctrine of frustration of adventure can only be 
pleaded when the events and facts on which it is founded have 
destroygd the subject-matter of the contract or have by an 
interruption of performance so superseded it that it can be 
truly athrmed that no resumption is reasonably possible. The 
doctrine is not a hard and fast one which can be zpplied as 
a general principle in a definite measure to all cases alike. The 
fats and circumstances. of each particular contract as well as 


the nature and duration of the interruption to performance 
must all be taken into account. 


A person who purchases a ship with notice of a charter- 
party already entered into is in the position of a constructive. 
trustee and can be restrained by injunction from employing 
the ship in any mode inconsistent with the charterparty. Speci- 
fic performance however cannot he enforced nor js the pur- 
chaser liable in damages for failure to perform the charter: 
party. Case-law discussed. + 

® 


VRASAPILLAI GABRIEL v. ELIATAMBY, (192€) A? C. 
133: e e l . i j 

: Divorce Aduültery__Evidence of —Undelivered- letter, 
of wife to so-respondent If evidence against him___Questions 
in cross-examinalton based on letters If renders ‘them 
evidence__Ceylow Evidence Ordinance, S. 9 (Indian Evidence 
Act, $.9)— English Law if abrogated. 


In a divorce case by a husband against his wife and a 
co-respondent with whom she was alleged to have committed 
adultery, certain letters addressed by the wife to the co- 
respondent but which were never delivered “to him, having 
been inter€epted, were put in evidence. The letters formed 

e 


. 
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good evidence against the wife and the counsel for the co- 

respondent had in cross-examination put questions based on the 
° letters. Held, (1) the legters were not evidence against the 
co-respondent under S. 9 of the Ceylon Evidenge Ordinance 
(which is the same as S. 9 pf the Indian Evidence Act) : and 
(2) the.mere fact of questions having been put in cross- 
examination based on the letters did not make the letters 
evidence as against the co-respondent. j 


A verbal admission of adultery made by the wife, when 
drunk, in the pregence of the co-respondent is not evidence 
against him for any purpose whatever. 


The Ceylon Evidence Ordinance, which is merely the 
application to Ceylon of the Indian Evidence Act— has not 
swept away all the Eaglish Law relating to hearsay.e 


' HOYSTEAD v. COMMISSIONER OF ‘TAXATION, (1926) 
ATI, 


Res judicata__Estoppel by judgment__A dmisston in prjor 
sutt Effect of. | 


The admission of a fact fundamental to the decision 
arrived at in a litigation cannot be withdrawn and a fresh liti- 
gation started with a view of obtaining another judgment upon 
a different assumption of facts. The same principle applies 
not only to an erroneous admission of a fundamental fact, but 
to an erroneous assumption as to the legal quality of that fact. 
Parties are not permitte@ to begin fresh» litigations because 
of new views they may entertain of the law of the case, or 
new versions which they present as to what should be a proper 
apprehension, By the Court of the legal’ result either of the 
construetion of docyments or the weight of certain circum- 
stances. The same principle also applies to the case where 

* a point, fundamental to éhe decision, taken or assumed by 
the plaintiff and-traversable by the defendant, has not been 
traversed. À. . 


: CAYZER, [RVINE & Co. v. BOARD OF TRADE, 95 L. J. 
(KB) 34, 
Arbitration__Crown__If can rely on Statute of Limitation. 


° The Crown is entitled in arbitration proceedings, like 
any-private party, to rely on the statutes of Limitation -in 
defence, unless’ the submission provides otherwise. 
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BUCKLE v. Hormes, 95 LJ KB 158. 


Lrespass__Cat_Owner if liable Domestic animals 
Position of. » ya ° . 








The owner qf a cat is not liable for damage caused by 
the animal trespassing into a neighbour’s house and killing 
his pigeons and chickens, unless scienter is proved. The law 


is the same with regard to cats and dogs, which are both” 


domestic animals. 





JOTTINGS AND CUTTINGS 


Jessel s Start at the Bar. Sir Charles, we may say ‘at 
“once, refhoves some misconceptions.* Lord Bryce, in 
“Studies in Contemporary Biography,” had attributed Jessel’s 
success at the Bar to the backing he had received from Jewish 
solicitors. | His fee books, which Sir Charles has, show “that 
no Jewish solicitor ever employed him till he had an extensive 
practice,” and he adds that, in fact in the early days of his 
father’s professional carreer no Jewish solicitor could - have 
kept a Chancery barrister even in wig powder. And then there 
is the story of the dropping of the aitches, which we learn is 
purely apocryphal. “I never heard my father drop an aitch 
in my life, and I was much with him.” Jessel’s start at the 
Bar appears to have been due, not to Jewish solicitors, but to 
the lucky chance of his friend, George Thomas Jenkins, with 
whom briefs mightehave been plentiful, having no relish for 
Court work, and he recommended his clients, Messrs. Budd and 
Hayes, now Messrs. Budd, Brodie*and Hart, of Bedford Row, 
to go to Jessel, which they did, and with all the uncertainties 
of the Bar, a man like Jessel requires no more than a start. 
Jenkins and Jessel were fellow pupils of Peter Bellinger 
Brodie, the great conveyancer of the early part of the nine- 
teenth century. He drew important parts of the Reports of 
the Real Property Law Commissioners, afd was the draftsman 
of the Fines and Recoveries Act. But this is a digression 
which we must net follow, though we observe that * Robert 
Brodie, Brodie’s third last surviving son, a distinguished 
scholar and for many years Head Master of the Whitgift 
School, Croydon, died quite recently. There was a notice of 
him in the Times of December, 17: Other pupils of Peter 
Bellinger Brodie were Sir George Gifford and Joshua Williams, 


- —T he Law Journal, January 9, 1926, p. 26. - 
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Jessel ‘as an Equity Judge. We have ‘said that Sir 
Charles Jessel has all his father’s fee books. They run from 
1847, when he started witha total for the year,of 52 guineas, 
to 1872, when it had reached 14,386. To July, in 1873 it 
was 10,643. ' The great igcrease was in the last few vears, 
and fyom 1871 to 1873 he had, also, his, emoluments as 

eoolicitor-General. And then, as Sir Charles points out, 
“there was only a three penny income-tax, no super-tax, and a 
sovereign which had considerably greater purchasing power 
than a pound to-day.” At that time the work of the Law 
Officers was still compatible with private practice, ‘and it was 
not for another twenty years that the growth of Government 
bysiness made the continuance of this system impossible. 
Webster recognised it when he accepted the Attorney-General- 
ship on the new system in 1895. Sir Edward Clark@ refused,” 
and office was closed to.him. Jessel became Master of the 
Rolls in 1873, and established a great reputation as an equity 
Judge. ` “He himself,” says his son, “considered Lord Hard- 
wicke to be the greatest equity Judge, with Lord Cairns second, 
and himself third.” What made the reputation which ® he 
thus readily answered? Some of his decisions are famous. 
for instance, Baker v. White, (20 Eq. 166, 44 L. J., Ch. 
651) on estates in copyholds; Re Hallett (13 Ch. D. 696, 
49 L. J., Ch. 415) on the modern rules of equity; and Hent'y 
v. Wrey (21 Ch. D. 332) on fraud on a power of appoint- 
ment. But no doubt the reputation grew irresistibly as the 
Bar watched the rapidity and sureness of his judicial work. It 
was rumoured that Chitty’ was making £21,000 a*year in his 
Court. “Yes,” said Jessel, “I make it for him.” And as 
to his sureness, there is the story that he said, “I may be wrong, 
and often am, but | never doubt,” which*he corrected: “I can 
never have said ‘often wrong ™. At any rate, as a first in- 
stance Judgeshe is said never ‘to have reserved judgment, and 
in the Court of -Appeal only twice or thrigt at the request of 
his colleagues. Fenty v. Wrey just mentioned, was one of 
-shese cases. And then, when he was only fifty-seven the end 
came, He returned from the doctor to say “My dear 
Chazles, I have had my death sentence,” anti three days later 
he was dead. It is wonderful what interest his son has 
crowded into a short article. 


— The Law Journal, January 9, 1926, p. 26. 


Sartérial Etiquette in Court. We note that the atten- 
tion of the Bar Council has been.called to the practice of King’s 
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. a : ° 
Counsel wearing their “mourning” gowns in Court. As js 
generally known, a King’s Counsel wear a gown of silk, while 
those of the Junior Bar are made 8f “stuff.” Ia addin on to 
his silk gown, the King' s Counsel has one made .of tougher 
material known as’the “ mourning’ *gown, and originally intend- 
ed to be worn only on occasions of mourning, but a fairly com- 


mon practice has grown up of wearing this gown in the High? 


Court and Court of Appeal, reserving the more fragile silk 
one for appearances before higher tribunals, such as the House 
of Lords and the Privy Council. ° 


In passıng the opinion upon this practice, the Bar Council 
were delightfully non-committal when they said that to this 
practice no objection is ever made. 


by —The Law Journal, Jafluary 23, 1926, p. 8% 


Knighthoods and Privy C pease. iy inadvertence 
last week we credited the late Right Honourable John Rawlin- 
son, K. C., with a knighthood instead of the dignity of Privy 


Councillor, recently conferred upon him. It is significant, by . 


the way, to notice the changing social values which have attach- 
ed from time to time to these outward rewards of public ser- 
vice. In Tudor days Knighthood was an honour greatly 
prized and seldom conferred. Even a Lord Keeper of the 
Seal and a Lord Chief Justice, as a rule, until the 18th Cen- 
tury; received no higher reward: Sir Edward Coke and Sir 
Orlando Bridgman. were but common or garden knights. 
Except for military victories, or in the case of 
courtesy, Elizabeth and the Stuarts hardly ever 
conferred a  epeerage; and, indeed, until 
the Reformation removed Abbots from the Louse of Lords, 
the spiritual peers had outnumbered the temporal. “But in 
the 17th Century James I, created Baronets of Iteland and of 
Nova Scotia, i. e. Sereda knights, titles which he bestowed 
on all who would purchase them, and the,rank of knight never 
recovered the loss of prestige thus entailed. In the roth 
Century innumerable new orders, such as those of St. Michael 
St. George, and the Star of ladia, were created: civil” and 
military and municipal dignitaries received the rank almost as 
a matter of course; and gradually a knigħthood lost its some- 
time repute as one of the highest dignities of chivalry. How, 
then, were famous men who could not accept an „hereditary 
peerage tobe rewarded? Thomas Henry Hurly “solved the 
problem by refusing a baronetcy or a knighthood, but intimat- 


. 
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ing that he would accept the rank of Privy Councillor, and 
thereafter this became a very common way of rewarding a 
distinguishedeman. We shofld say, also, that Mr. Rawlinson 
was not Chairman of the Bar Council, but was -the Acting 
Chairman for some time dwing the illness of Mr. (now Sir 


Thomas) Hughes. : 
— The Law Journal, January 30, 1926, p. 89. 





Lord Darling and the rank of Knight.—A propos of this 
e question, the relative merits of a knighthood and fnembership 
of the Privy Council, a delightful story is told of Lord Dar- 
ling which may not be known to all of our readers. Just after 
Mr. Justice Darling, as he then was, had been added to the 
list of Privy Councilldrs there appeared before him®*in Court 
a member of the Junior Bar, who, as a reward for distinguish- 
ed war service, had recently received knighthood. In 
momentary forgetfulness Mr. Justice Darling kept addressing 
him as Mr. R— until his associate reminded him of his error 
by a whisper. | Ther the Judge apologised with all his woneed 
grace and courtesy, but could not resist the temptation to add 
in a sly tone, “You see, Sir A—, in my young days it was not 
the custom to make junior barristers knights”. ‘Quite so, 
my Lord,” was the smart reply, “nor was it then the custom, 
I believe, to make puisne Judges Privy Councillors”. 


— The Law Journal, January 30, 1926, p. 90. 


° e e 
Secret Conveyancing.__Attention has been called recently 
to the publicity of the Land’ Charges Register, and the opinion 
has been expressed that secret conveyancefig will no longer be 
possible unless the land is registered‘under the Land Registra- 
tion Act, 1925. But is the Land Registry as secret as its 
- advocates claim? S. 129 of the Act provides as follows :— 
The Commissioners of Inland Revenue and other Government Depart- 
ments, and local authoritiés, may furnish to the registrar on hts request such 
particulars and information in regard to land and charges, and the registrar 
may in like manner furnish to the Commissioners of Inland Revenue, other 
Government Departments, and local authorities, on their request, such particulars 


and information as they are respectively by law entitled to require owners of 
property to furnish to them direct. 


It would seem that the network of officialdom is ever 
spreading, and if registration of title means further inquisi- 
torial demands from the Commissioners of Inland Revenue and 
other -Government Departments, the benefits (if any) of land 


a C ; p ; lia 
ee THE MADRAS LAW JOURNAL. 77 


registration will be very limited. It is not pleasant to find 
that the Inland Revenue Officials are now entitled to pry into 
the titles of property with the obyect probably to tighten the” 
screw on the already over-burdened taxpayer. By all means 
the officials should have ample powers to call for the produc- 
tion of documents in order to check income-tax returgs, etc., 
but such powers should not include a right to inspect documenta 
without the owner’s knowledge. 


. —The Law Journal, January 30, 1926, p. 90. 





Lord Birkenhead's “English Judges” .— We noticed from 
time to time as they appeared last year in the Empire Revmw 
Lord Barkenhead’s sketches of English Judges. The twelve 
finishe@ with Earl Cairns, and the sketch of Cairns finished 
with the imagined dinner-party at which Lord Birkenhead 
would have associated with Cairns as his guests Chief Justice 
Cockburn, Lord Selborne, Sir Samuel Evans, Lord Westbury, 
agd Jessel, M. R. “In such company we might, I think, 
have had what even Dr. ‘Johnson would have'considered good 
talk.” Of these last names only Westbury is included in the 
series, and for the two additional Judges who make up the 
“Fourteen English Judges” in the volume containing the 
Empire Review sketches which has just been published 
(Cassell & Co., Ltd.), the choice has fallen on Sir James 
Fitzjames Stephen and the Earl of Halsbury. It will be 
remembeyed that a very interesting account and appreciation 
of Sir Samuel Evans and his Prize Court work has been given 
by Lord Birkenhead in his “Points of View”. Chief Justice 
Cockburn remainsewithout fitting record, but Lord Birkenhead 
gives a half promise to make good this omission in a com- 
panion volume to be known as “More English Judges” ; when 
. that comes he will, in the preface, “attempt to make plain who, 
and in what or ders are in my judgfnent the ten greatest Judges 
who have. interpreted Law in the Courts of this country.” e 
To:that ‘volume every one will, look forward with interest. 
The present volume we hope to notice more fully next week. 
Fitzjames Stephen, we read, commenced his childhood with the 
declaration: “I don’t want to be as good and wise as Tom 
Macaulay,” but, wise or not, he came t@ be the great exponent, 
of the Criminal Law. And Halsbury, though not a legal 
writer, read, says Lord Birkenhead, every page | of the great " 
work which bears his name as it was passing through the press, 
and it gained much from his criticism and advice. Readers 
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ofthe Empire Review wondered how Lord Birkerhead 
managed to collect the judgments of the subjects of his 
“sketches, judgments ón which his appreciations .of them were 
largely founded. We now lea rn that he has had the assistance 
of. .Mr. Roland Burrows, “one of the most learned members 
ofzthe English Bar”. . 


eo —The Law Journal, January 30, 1928, p. 90. 


The Maharajah of Indore’s Brief. __The rumour that 


esir John Simon has "been briefed to visit India on Behalf of a 


Maharajah accused of conspiracy to murder a dancing girl 
will probably remind practitioners with good legal memories 
Öf the only two other cases on record in which an eminent 
English advocate has “been thus retained. Half a° century 
ago when the then Gaekwar of Baroda was accused of attempt- 
ing to murder his Resident, Serjeant Ballantine received a fee 
of ten thousand guineas to go out and defend him, 
and the veteran of the Old Bailey devotes in his “Experiences” 

a ‘chapter to this episode in his career. By the way, he 1- 
ceived the fee with the brief before starting, and gambled it 
all away on his journey through France, so that his route was 
delayed until he had managed to borrow the sum reguired for 
his fate. The fee was unexampled at that date, and long 
remained without a precedent ;but five years later Mr. Barring- 
ton Ward, K. C., received the same sum on a retainer to 
defend an Oriental princeling in Bagdad, also accused of 
murder; his client was, in fact, acquitted. e Sir Joha Simon’s 
addition as a third to this small group of hve-figure fee 
receivers is, indeed, an intefesting episode 1 in the history of 


the English Bar. = 
_-The Law Journal, January 30, 1926, p. 90. 


Pr 
1 © e 


~“ 


Serjeant Ballantine's Case. The case of the Gaekwar 
whom Ballantine defended, by the way, forms an instructive 
chapter in the constitutional history of India. The Gaekwar 
of Baroda is one of the four great Mahratta Sovereigns, rulers 
of the*leading native States, who bear peculiar designations 
resembling our feudal “Dymoke of Scrivelsby”’: the others are 
ethe.“‘Peshwa,” “Holkar,” and “Sindhia” respectively. These 
are the leading native States in Mahratta law, but there are 
° many others, of which Indore is one. Formerly these States 
were Protectorate of the Presidency of Bombay, bug in 1923 
they were transferred to the direct tutelage of the-Viceroy in 
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Council. .A Resident resides at each State and’ advises the. 
Prince both as to home and foreign affairs; the penalty for, 


refusal to follow this advice is usyally deposition. Of course,” 


as a ruling.prince, the monarch is not subject to criminal pro- 
cess either for acts within or wgthout his own State: but in 
practice the Government of India has sometimes placed native 
princes on trial under special ordinances enacted ad hoc priog 
to theif deposition and banishment or imprisoment. ‘Ihe 
Gaekwar case is one of those special trials; a Court consisting 
$f three British officials and three native princes*was empanel- 


led to try him; the Court disagreed, since all the British offi- 


cials voted “Guilty,” and all the Indians voted “Not Proven.” 
Pn the end the Viceroy’s Government accepted the British view. 
and deposed the Gaekwar, an act which was denounced as 
‘arbitrgfy’ by the Indian Princes of thé-day, and became’ one 
of the pet grievances of Indian nationalists. = 


— T'he Law Journal, January 30, 1926, p. 90, 


© 4 Prose Anihologisi and the Law Reports... The result 
of Sir Arthur Quiller-Couch’s selection of English Prose— 
“The Oxford Book of English Prose?” —is, of course, a literary 
“premier grand cru.’ The anthologist’s task is, however, 
a thankless__the prose anthologist's probably an impossible— 
one; and the new volume will not satisfy all palates. Lawyers, 
for instance, will miss the. shall we say. slightly acrid flavour 
which would have resulted from the inclusion of Blackstone; 
and we Cinnot but think that the*‘Commentaries” have other 
than sentimental claims to Be represented ‘in an anthology 
covering the whole province of “English prose. That, how- 
ever, by the way. ° Sir Arthur Quiller-Coueh’s seiection of 
extracts from the judgments of Lord Macnaghten and Bowen, 
L. J., as indicative of the high water level in. judicial pro- 
nouncements canitpt be challenged. Equally unchallengeable 
is the inclusion of the famous “Ghost of the deceased Roman 


Empire sitting Crowned upon the grdve thereof” passage j 


from Hobbes’ “Leviathan.” Maitland and Maine, too, are 
drawn upon; afd a quite soundly expressed’passag? fsom the 


judgment of Lord Sumner in Bowman v. Secular Society, ` 


Ltd. [ (1917) A. C. atp. 466] is gien. The thought of 


the’ Law Reports as a source for the prose anthologist will,” 
perhaps, strike many lawyers as æ novel one. And foo often, e 


judgments, viewed from a literary standpvint, are dull-and 
uninspiring enough. Not always, though; and-ourseélves have 
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come across'in them such phrases worthy of Sir Thomas 
„Browne himself__as “Under the domini :n of old prej':dices’ 
and “The wages of mortality.” : 


The Law Journal, January 30, 1926, p. 91. 
o ® 


A The United States and the World Court. Ever since 
President Wilson, as ‘his great contribution to Interhationa] 
Order, a procured the insertion in the forefront of the Peace 
Treaties of the Covenant of the League of Nations, the Leagut 


ehas been steadily growing in influence. Inseparablé from the 


League ts the Permanent Court of International Justice. 
Provided for by Article XIV of the Covenant, the Court had 
still to be brought into existence. This was done by the 
Statute of the Court whith was adopted by the Assembfy of the 
League in December, 1920. The Judges were appointed in 
1921, and the Court was formally opened at The Hague in 
February, 1922. Since then it has given a series of decisions, 
some of them of great importance. But while America stood 
aside, the Court lacked the full authority required for its com- 
plete success. This defect was cured last week by the deci- 
sion of the Senate, by 76 votes to 17, for adherence to the 
Court. That the United States still stand outside the League, 
while they adhere to the Permanent Court, is a singular posi- 
tion, for League and Court alike are largely the result of the 
movement begun by Ex-President and now Chief Justice Taft. 
But it may be that practically the adherence to the Court is 
more important than joining the League. e At any*rate this 
step has been taken, and it is a long step towards the establish- 
ment of International Justice? The impartiality of the Bench 
of the Court hasealready been strikingly shown. 

.. —The Law Jqurnal, February 6, 1926, p. 111. 
. ° i TH ° 

Westminster and Whitehall.__Parliament is sitting again, 
and the growth of the Civil Service and the cost of govern- 
ment are likely to receive no small attention. We are glad, 
thereforesto draw attention to the article in the current Edin- 
burgh Review by Sir J. A. R. Marriott, M. P., on “Whitehall 


and Westminster.” Of course a Civil Service is an essential 


eclement-in the State, though the Service as we know it is of 


equite recent establishment. «Sir James Marriott dates it from 


the issue of @ repost by Sir Stafford Northcote and Sir Charles 
Trevelyan in 1853. In that they said: _ $ 
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“As matters now stand, the Government of the country could not be 
carried on without the aid of an efficient body of permanent officers, occupying 


a position duly subordinate to that of the ministers who are directly responsible e 


to the Crown and to Parliament, yet possessing sufficient indep@ndence, character, 
ability and experience to be able to advise, assist, and to some extent influence 
those who from time to time are set over fhem.” 


No doubt this fairly represents the relations which *should 
exist between the transient phantom of the Minister and the 
higher permanent officials;* but there is a tendency for the 
permanent sraff to encroach on the Ministerial ‘functions, and 


all the time, too, there is the steady growtlf of the Civil Service 7 


in numbers and cast. Largely this is the inevitable result of 
the extension of the activities of the state. New 
Ministries have been formed, and each  requifes 
its own staff. But the present-day bureaucracy not 
only teads to increase in its own administrative sphere. It 
also, as Sir James Marriott reminds us, encroaches on the 
Legislature by the system’ of delegated legislation, and, we 
may add, it has in recent times encroached on the Judicature 
by the assumption of judicial power. This encroachment 
and this assumption are, indeed, under Parliamentary author- 
ity, but the Departments themselves have a large hand in 
framing the measures to which this result is due. The Judges, 
Sir James Marriott concludes, “are powerless if the Legisla- 
ture betrays the pass. It is, then, to Westminster that we 
must primarily look to arrest the encroachments and to restrain 


the ambitions of Whitehall.” 
© —The Law Journal, February 6, 1926, p. 112. 


The Mere oF Penalties Bill. We ‘fre sorry that 
Mr. Greaves Lord, K. C., and Mes. James Anthony 


Hawke, K. C., should have set Parliament en unfertunate 


example of introdting, as proposer and seconder respectively, 


the Increase of Penalties Bill, which received its second read- 
ing on the’ rgth instant. The object of the Bill, namely, fo 
allow of increased sentences upon persons convicted of more 
than one offence at the same time if such persons kave a 
record of previous convictions against them. we are stating 


the practical effect of the Bill and not giving an exact descrip- ji 


tion of its provisions__may or may not be a desirable measure. 


But, if it is desirable, it should be‘introduced on mature con- ° 


sideration, after careful deliberation by the*®respdnsible legal 
advisers of the Crown into a House of Commons which can 


K j 
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consider it’ with a reasonable degree of detachment. To 
introduce such a measure hastily into a House whose members 
* have been regently stirred by reading of a notorious case in 
the Courts, and who, therefore, cannot consider such a 
measure with'the judicial spirit necessary rf legislation is to 
be the fruit of deliberation and wisdom rather than of panic, 
as incitement to a Parliament to usurp the functions of the mob. 
and to abandon those of the Curia Parliamenti, which is its 
true function, . It is unfortunate that eminent and highly 
esteemed lawyers, even if encouraged by some remarks of the 
e Lord Chief Justice, should have led the ‘way, instead of criti- 
cising such a surrender to the principles of mob ` rule and 
panic legislation. j 


— The Lau Journal, February 27, 1928, p. 188. 


BOOK REVIEWS. 


' Company Law by K. J. Rustomyi, 1926 published by the 
Empire Law Publishing Society, Lahore. 


Mr. Rustomji needs no introduction to the legal profes- 
sion in this country. His latest work on the Indian Company 
Law is an exhaustive and critical commentary on the. Indian 
Companies Act, 1913, together with the rules and forms there- 
under and giving reference to the English and Indian 
authoritics on the subject.e The Company law isenot very 
well understood generally in this country and this contribution 
from the pen of this well khown legal writer will tend to a 
clear understanding of the law by persons having to discharge 
the dutigs of directors, auditors, secretaries and liquidators of 
joint stock companies, not to speak of lawyers and Judges. 
. The author being one wha i is known not te hesitate to. give 
expression to his own views: on legal topics apart from the 
decisions or the opintons of other text writers, the treatment 
by him of the subject will not be found to be a mere collection 
of cages*in their appropriate places. -It must however be 
mentioned that the cases have been brought down to the end 
of 1925. We therefore share with Mr. Justice Dalip Singh 

° who has written the foreword to this work, the hope that the 
e book will find its place in the libraries: of legal - DAUDA 
and -~we wowid add of business men and Judges. | 


l] g ` ka 
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- Porice DIARIES AND STATEMENTS by K. A, Khan, Hissar, 
Price Rs. 3-8-0. 


We have great pleasure to aknowledge tht receipt of a 
copy ‘of Police Diari les and Statements with all fhe connected 
provisions of the law with referdhce to the rulings, depart- 
mental rules, notes and commentaries hearing on the sume by 
Khan Saheb Mohammed Kalandar Ali Khan, Public Prosecu® 
tor, Hissar. The value antl worth of statements to Police 
Officer s, the right of the accused to get copies of the statements, 
the purpose for which the statements can Be used and the rules, 
of practice regarding the Police Diaries and Statements are 
matters of such interest in the Criminal Courts that a-discus- 
sion of them by the author in this work is bound to he of grêat 
assistan@e especially as it comes from ene who has had every 
day préctical experience of the administration of the Criminal 
Law. In the course of this book the author has also dealt 
with admissions, confessioris and discoveries emanating from 
accused persons which are in soma measure connected with the 
other subjects discussed. The enumeration of the points 
dealt with is enough to show to the profession the worth and 
the usefulness of this publication. 


4 





INTRODUCTION TO RomaAN-DutcH Law, by R. W. Lee, 
D.C. L, M. A., Oxford University Press, Madras. 


Roman-Dutch Law is the name given to the system of Jaw 
that obtained in H%lland during the existence of the Republic 
of the United Netherlands. The principles of that law were 
carried into, the Dytch Colonies. When some of these, namely, 
the Cape of Good "Hope, Ceylon and part bf Guiana went 
into British hands, according tq the well-established Buitish 
practice, the old law continued to be eapplied. In 
Holland and its Colonies ate present “that law has’ 
been’ stiperseded by” modern codes. Roman-Dutch 
Law “is” derived from two — sources__Teuténfc 
custom and Roman Law. “In order to answer the question 
what is the law in such and such a case,” says one of the lead- 
ing authorities in this system of law, “ we must first enquire 
whether any generat law of the land or lecal ordinance having |, 
the force of law or any well- established custom can.be found ~ 
affecting it. The Roman Law, as a model of wisdom and e 
equity, is, in default of such a law, acceptéd by ‘us through 
custom in order to supply this want.” This system has had 
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varied history in different Colonies. In British Guiana, after 
_ languishing some time, it has been replaced by the English 
* Common Law. In"Ceylom it still maintains. a foothold— 
though Statute Law based on the English Common-and Statute 
Law has largely replaced iteBut in South Africa it looks as if 
it will fave a vigorous future. But even there the English 


eLaw is making considerable inroads. In the Cape of Good 


Hope, for lastance, on questions relating to shipping, “fire, life 
and marine insurance and stoppage in transitu and Bill of 
Lading, the English Law governs and much of English Law 


° has trickled in by tacit acceptance. The sources of Roman- 


Dutch Law as administered at present are (1) treatises, 
(a) Statute Law, (3) decisions of Courts, (4) opinions of 
jurists, and (5) custom. Under the first heading come the old 
text-writers of Holland who hold a position similar to “she deci- 
sions of Courts or the great “books of authority” in England. 
Under the, third come the published opinions of Grotius and 
other eminent lawyers. Under custom comes, as -already 
pointed out, Roman Law. Without going into great technical 
details which embarrass a person unacquainted with the 
system, the writer gives a sufficiently full and clear account of 
the.principles of the system for all the purposes of comparative 
jurisprudence from which point of view alone it is of interest 
to ys in India. 


.. A TREATISE ON THE LAW OF EASEMENTS AND,LICENSES 
IN BRITISH INDIA, by Brindaban Katiar, High Court Vakil, 
Allahabad. Butterworth & Co., Ltd. Rs. 12. 


‘This purports to be an analytical, critical and expository 
compiensary on the Indian Easements Act. Some . of its 
features are likely to attract the student, while others, the 
‘practising lawyer. | Withe the combinatigh, it ts sought to 
attract both. The catching headlines are a good feature and 
thte*treatment is full, and, so far as we have been able to test, 
accurate.. The get-up is excellent and we have no doubt that. 
the book’will supply a real need. : 
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LAW REPORTS* 


e VII. EngusH REPORTS. ` : 

In 9736 was published a folio volume in three parts of 
the work now known as Chancery Reports. The three parts 
had been in earlier editions published separately and at different 
times. The first consists of mere extracts from Registrar’s 
books and has no pretension to be called a report. The 
lagt part contains some well-reported judgments of Lord Cow- 
per. These reports ‘cover a very long period 
(1615-1712). As Lord Clarendon who became Chancellor 
on the Restoration was not a lawyer, he used to call in the 
assistance of Judges to decide cases. This fact is noted in 
the title page of the first two parts. The practice was con- 
tinued by some of his successors also though themselves lawyers 
For example we have already noticed the instance of Bridge- 
man calling in the assistance of the Chief Justices and the 
Chief Baron. 


Freeman’s Reports contain some cases in Equity decided 
during’ this period “and Reports Tempore® Finch contain 
a selection of cases decided by Loyd Nottingham frome167%3 to 
1680 in which the reporter is said to have appeared as coun- 
sel. These reposts are wholly unsatisfactory, defective in’ 
the statement of facts, in the notes of argument and in giving 
the judgmént. The reasons for the judgment are hard 
ever given. Equity cases abridged correspond in Equity to 
the abridgments bf Viner and Rolle at Common Law ant con- 
tain like them copious references to original manuscripts. 


Vernon was one of the most eminent lawyers of his time, 
his disapproval of a case being considered sufficient fo discard 
it altogether. His manuscripts were the subject of a Chancery 





mre 


“The -Segenth Series of Lectures arranged by the University ‘of Madras, 
delivered by Mr. B. Sitarama Rao Esq., Vakil, High Court. 
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. 
86 THE MADRAS LAW JOURNAL. [VoL. 


action. As originally published the reports (1689-1723) 


, contained many inaccuracies but improved 1 in later editions. But 


the reports ove hardly any indication of__either the lucidity 
of expression or the learning of the Judges whose judgments 
are reported__Nottinghani,*Somers and Cowper. 

Precedents in Chancery also dealing with the 
esame period possess considerable authority (37 Mod. 
304; 5 Ves. 664, Willes 214). + But Pere Williams (1695- 


1736) reports are about the most perspicuous, useful and intey- 


esting series of Chahcery reports of this period and Cox’s notes 
e 


have made them more useful still. Lord Kenyon tecommended 
Pere Williams to a young man who applied to him for advige 
a’ to a professional course of reading. They were published by 
the son of the reporter after the latter’s death. elhe re- 
porter is very fortunate in his Judges who are all very*eminent 
men. li 

Guilbert's reports are not regarded as reports of 
authority. The Reports known as Select Cases contain deci- 
sions of Chancellor King (1724-1734). Moseley’s 
reports (1726-1731) went in for some censure 
from Lord Mansfield, but Lord Eldon pronounced them to 
possess a very considerable degree of accuracy (Mer. 92: 
19 Ves. 488 N). Second of W. Kelyng deal with the period 
1731-1736 and are sometimes cited as Reports Tempore Hard- 
wicke. 


Cases Tempore Talbot report judgments of Chancellor 
Talbot (1734-1738). Some decisions of Talbot are also found 
in Pere Williams. ‘Though they do not give a glimpse of the 
reputed eloquence of Talbot they undoubtedly show ‘a strong 
grasp of facts, à thorough acquaintance with legal principles 
and ean eminently clear and logical exposition. The judg- 


ments are invariably accompanied by a clear statement of facts. 
. . 


West's Hardwicke (1736-1740) was published from the 
qriginal manuscripts of Lord Hardwicke and for that reason, 
possesses a higher degree of authority than other reports 
purporting to report that great Judge’s decisions. 


Atkyns (1736-1755) is described by Chief Justice Best 
as being more accurate than Vesey, by no means a great compli- 
ment. The style of reporting of both these with Ambler is 
jéjune in the extreme. They give little by way of statement of 
facts or arguments and the statements when given, are also far 
from lucid. Sometimes the decree even is wrongly given. 
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Ambler’ s reports cover nearly fifty years (1737-1783) and | 
give a more or less imperfect account of the judgments of 
Hardwicke, Nottingham, Clarendon and others, In these also * 
the statement of facts, is very meagre and the language of 
Judges is sometimes so imperfectly reported as‘to give a false 
impression even as to the points decided. Barnardistone, 
Bridgeway and Kenyon also give us some equity cases. Vesey 
senior gives us Chancery cases from 1747 to 1756. Eden’s 
reports give us cases from 1757 to 1767 of Lord Nottingham 
among others. Cox’s Chancery cases from 1780'to 1796 have 
a few judgments of earlier date of Lords Nottingham and" 
Hardwicke. 

* Lord Eldon’s judgments will be found in thirteen volunacs 

of Vesey junior, in Beams, Cowper, Merivale, Swanston Jacob 
and Walker, Turner and Russel Rose, Buck Glyn, Jameson, 
Dow and Bligh. Vesey junior claims in his preface to have 
introduced the practice. of noting the points decided in the 
case in the margin at the top and the dicta as they appear to 
mark them off as dicta. 


Swanston’s reports are among the best of Chancery 
reports. The reporter gives a full statement of facts with an 
outline of the pleadings and the, substance of the arguments 
with the authorities cited “The principal object of attention” he 
says “has been to represent exactly the train of reasoning by 
which the Court arrived at a conclusion and to connect the facts 
of the case with the general doctrine of the law.” Many of the 
cases contain valuable notes by thg author who was an accom- 
plished lawyer. 

To those accustomed to see all judgments in print as soon 
as they are deliveréd, it must appear strange that none of Lord 
Hardwicke’s judgments which so to say, made the Eguity law 
was printed till after he ceased to be Lord Chapcellor. The 
first volume of Atkyns did not cope out till. 1757, nor thes 
second till 1767 and the first edition of Vesy senior was pub- 
lished in 1779 whereas Lord Hardwicke was Lord Chanceller ` 
from 1737 to 1756. ‘The newspapers and magazines of that 
day thought as lrttle of the Court of Chancery as of tHe country 
of Peking. 

Lord .Clarendon was the first Chancellor after the 
Restoration. His uncle Sir Nicholas Hyde, C. J., had tried ° 
his best to make a lawyer of him, but having never paid any e 
serious attention to it, he never became one® Nevertheless 
he seems to have discharged his judicial duties to the satisfac- 
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tion of the public. In the Chancery, he had the assistance of 
the assessors, viz., the Judges and masters of Equity, and su 

* far as the Hause of ‘Lordsewas concerned it had not yet re- 
gained its position as the highest appellate tribunal. 

After Clarendon’s resi@nation Bridgeman was appointed 
Keepes of the Great Seal pending the appointment of a Lord 
eChancellor. The reports of his judgments are to be found in 
Cases in Chancery, Part I and Modern Reports, Vol. I. The 
points to be found there are of small importance. He was a 
, very good Common’ Law Judge but was a poor Equity lawyer: 
“It'is said of him that “he laboured very much to please every- 
body and that if a case had several points he would never dg- 
cide all on one side but would decide some points for one, 
some for the others seeing that each party had a faig share.” 
He fell as he failed to respond to the importunities of the King 
to grant an injunction against execution on the ground that the 
defendant was unable to pay owing te the shutting up of 
the Exchequer where his money was locked (Reports in 
Chancery I, p. 24). ii 

Then Shaftesbury became Chancellor. He had abso- 
lutely no qualifications to the office but he had such a high 
opinion of his own ability that he wanted to teach the Chancery 
Bar and the officers that he could do without their forms. He 
slighted the Bar. He would take his own line notwithstanding 
agreement among the practitioners. They soon found his 
humour and let him have his caprice but afterwards upon 
notice, moved him to discharge his orders, showing to his face 
that what he did was against common sense and justice. A 
constant repetition of this process taught him wisdom and he 
became thereafter a tame Judge. A fewedf his decisions are 
found i in the Reports 1 in Chancery but they decide no point ot 
importance: 


: He was suceeeded by Lord Nottinghafn in 1673. He 
is known as the “father of Equity.” His great ambition was 
te reduce Equity to a system. He had knowledge not only of 
English law but also of the Civil law. He has the misfor- 
tune te be very madequately reported. His judgments are 
to be found in reports Tempore Finch. But all that we get 
there is “The Court ordered. The Court directed. The Court 
“allowed.” The other reports where they are found are the Re- 
e ports of cases adjudged in Chancery from 20th of Charles to 
Ist of Willi8m anti Mary and cases argued from 12 Charles II 
to 31st. Some decisions are found reported in Reports in Chan- 
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cery, Modern Reports, Dickens’ Reports, Vernon, Nelson and 
Freeman. They are of little value. The only reports that give , 
some idea of his great judicial pvers are Swarston’s reports 
where some of his judgments are published as an appendix. 
His merit lay not’ in establishing hew doctrines or rules but in 


the scientific method he pursued. He wanted to redeem 
Equity from the imputation of caprice. With this object, he 
put a strict limit to implied trusts. “A general rule” he said 


“to which there is no exception is this; the law never implies 
and the Cqurt never presumes a trust but*in a case of abso- A 
lute necessity. The reason of the rule is sacred: for if the 
Chancery once took liberty to construe a trust by implication of 
Jaw'unnecessarily a way is opened to the Lord Chancellor, to 
construe or presume any man in England out of his estate and 
so at last every case in Court will become a casus pro amico.” 
Another rule laid down by him was not to interfere with con- 
tracts in the absence of fraud. The leading case on the doc- 
trine of purchaser for value without notice-is his Basseti y. 
Norworthy, Rep. Finch ‘102. He is found fault with for too 
mich indulgence to counsel. He would hear ç or 6 counsel 
even on the same side. He was Lord Chancellor for nine 
years till 1682, when North who was Chief Justice of the 
Common Pleas became Lord Keeper. As Chief Justice of 
the Common Pleas, North is famous for having regained 
work for that Court which it had been deprived of by the Bill 
of Middlesex, by the dexterous use of the writ of capias 
applying it to all actions__of course, not from any motives of 
public service but with a view to add to his emoluments which 
depended then and for a long time after on the fees realised in 
cases. He was Chief Justice of the Common Pleas “from 
1674 to 1682. His only merit consists in his proclaimed good 
intentions and not in the carryingeout of them. He Gecl&red 
that he was going to stop the sale of the office of master of 
Chancery but after"full consideration and out of deference to 
precedent, like a good lawyer, he continued the old practige, 
As'a Judge he seems to have been fairly satisfactory but no 
great decisions stand to his credit. í 


The Chancellors that came after him till we come to Lord 
Somers who held that office from 1693 tò 1699 were worthless 
and need not be considered. Somers introduced and estab- 
lished the principles and doctrines of Civil Law on the subject 
‘of legacies, trusts, charities, and all other topics of law where 
they could appropriately be held applicahle. From his time 
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reference to civil law became fashionable. He drew the 
, principle from the Roman Law all the while calling it the 
doctrine of the Court. His judgments will -be found in 
Vernon and Pere Williams. 


The next Chancellor or’rather Lord Keeper of Marati 
authority is Lord Cowper. His judgments’ are found report- 


“ed in Vernon (Vol. II) Pere Williams Vol. I, Precedents in 


Chancery Vol. III and Reports in Chancery. In his case also 
the reporters do not do him full justice, substituting as they do 


e their own quaint and ungrammatical language for his beautiful 


9 


English. He is not a profound jurist. It is curious that at 
that time parol declarations of the testator as to his intention 
uSed to be admitted in evidence (2 Vern. 252, 517, 601, 736.) 
He decided that famous case of Onions v. Tyer dealing with 
the revocation of Wills (2 Vern. 741), that is" to say 
laying down that a will defectively executed 
could not revoke a validly execùted will. “To hang 
a man first and to try him afterwards “was a charge made 
against him by a prisoner who was being tried by him (15 St. 
Tr. 847) when.an application for adjournment made by him 
was rejected. 


The next Chancellor was Lord Macclesfield. He was 
Chief Justice of the Queen’s Bench before he became Lord 
Chancellor. Chief Justice Parker was eminent asa Judge, . 
though not considered the equal of“Lord Holt. By his acting 
on the principle on which Lord Lyndhurst is said to have subse- 
quently acted to render it disagre@able td counsel 
to talk nonsense” he was sometimes discourteous to the Bar. 
He became Chancellor in 1718. He hag to resign in 1725. 
He was charged with selling ofices in Chancery and con- 
niviag @t the purchasers using the money of wards and was 


convicted. “The practice was, however, a long ‘standing one 


and he was only’made a scape goat. It isesaid of him that he 
was partial to some counsel that appeared before him and dis- 
Courteous to others. . His judgments are found in the first 
and second volumes of Pere Williams, who is an accurate and 
skilful reporter but unfortunately is too succinct in stating the 
ratio decidendi. The reporter hardly does justice to the 
methodical arrangement and the nervous language for which 
Lord Macclesfield was celebrated. As a Judge he was a 
consummate master of principles. He held that a child enven- 
tre sa mere was as good as a child born but he would not’ 
extend this rule for the benefit of illegitimate children similar- 
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ly situated. He laid down for the first time the rule that in 
a devise over of personal property if there should be a failure , 
of descendants the point of time €ontemplated was the death 
of the testator. In Eyre v. Shaftesbury he laid down the 
law as to the jurisdiction of the C@urt of Chancery over infants 
even during the life time of parents and also the other rule 
that when joint guardians are appointed on the death of one® 
the guardianship survivers to the others. In 2 P. W. 169 
Recosta v. Scandaret he laid down the rule that non- 
disclosure of a material circumstance by tle insurer vitiated a 
policy of insurance. Lord King succeeded Macclesfield after 
ay interregnum when the Great Seal was in Commission. For 
eleven years he was Chief Justice of the Common Pleas whee 
he was ia his element and fully equipped with the rules of 
pleading but no more. But he set himself to study the prece- 
dents as best as he could and made a fair Equity Judge. His 
judgments will be found in Pere Williams. ` The leading case 
of Keech v. Sandford on constructive trusts was decided by 
Lord King. He also laid dowr the rule that lispendens is 
tantamount to notice in Sowell v. Carpenter, 2 P. W. 482. It 
was during his regime that English was made the language of 
pleadings. He was Chancellor for eight years. He had a 
most competent Equity Judge to assist him as Master of the 
Rolls__Sir Joseph Jekyl. Talbot the next Chancellor was a 
leader of the Equity Bar and fully equipped for the place and 
had the best account of all the Chancellors up to that time. 
Some of his decisiogs are to be found in Pere William but they 
are to be found mostly in Forrester’s cases Tempore Talbot. 
The reporter possessed little skill in composition (though he 
had his fair share ‘ef legal knowledge) and so makes a bad 
reporter. : ja «x 
Next we come to a Chancellor who is 
universally consiJered the most consummate Judge ° 
who ever sat In the Court of Chancery 
distinguished not only for rapid and satisfactory decision bit 
also for the profound and enlightened principles he laid down 
and for perfectitig the English Equity into ‘a symmetrical 
science. Before he became Chancellor, he was as he said 
before, Lord Chief Justice. Except Lee who subsequently be- 3 
came Chief Justice the rest were quite inferior men and to 
shut their mouths, he frequently reserved judgment and deli- ® 
vered written judgments. He combined both the learning of 
the English lawyer and of civil law, the Pandects and the 
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digest. Learned as he was, he would listen to arguments, and 
, unlike some Judges of great ability he appears to have fre- 
" quently changed his ‘opinioa upon full argument. Lord 
Hardwicke’s judgments are praised for the lumirous method 
in the arrangement of topic and elegant perpetuity of langu- 
age in. the discussion of them. One thing more than any 
* ther which, strikes the reader of his judgments is_-that he 
fully saw and appreciated the arguments against his position 
and often re-stated them with additional force and clearness, 
refuting them with’ the greatest cogency and lucidity. Un- 
like Lord Eldon, he did not decide each case upon its specia- 
lities leaving the profession entirely at a loss with respect to 
tH general principle which had been discussed. Nor did he 
wrest the peculiar circumstances of the case to make iteconform 
to his canon. He never resorted to forced interpretétions or 
false analogies and he was always anxious to support his 
opinion by legal precedents__in the selection and application 
of which he was particularly happy. His judgments are re- 
ported by Atkins, Vesey Senior, Strange, Ambler, Barnardjs- 
ton, Rideway and West. Many leading cases in Equity arc 
his— Penn v. Baltimore, where it was decided that equity acts 
in personam and will enforce specific performance of contracts 
relating to foreign land, Chesterfield v. Janssen, where he 
propounds the rules regarding the interference of equity in 
cases of fraud, Row v. Dawson (1 Ves. Sen. 331) as ta 
assignment of choses in action and numerous other cases as 
to administration of estates where he wigh Nottingham has 
the credit of introducing the principle of ‘equality’ into 
“equity.” His position in” Equity e to that of 
Lord Mansfield in Common Law. 

e The successor of Hardwicke was Northington. As his 
reputation was not high, he is very scantily reported__the only 
reporters being Eden and Ambler who hape given him but 
slight consideration. His best performances are Marlborough 
w. Godolphin about perpetuities. He was spoken of highly 
by Lord Eldon. 

He" was ‘succeeded by Lord Camden who was 
Lord Chief Justice of Common Pleas before he became Chan- 
cellor. As Chief Justice Pratt he had to do with the trial of 
John Wilkes. He was most unfortunate in his reporters. 
Not infrequently his reporter, after a brief statement of the 
arguments*of C®unsel thus deals with a judgment on which 
the Judge had bestowed infinite pains : “ And Lord Camden 
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being of the same opinion which he delivered at large, che 
bill'was dismissed.” Both as Equity and Common Law 
Jtidge his ‘authority is high. è i ° : 
_''Charles “Yorke, the second son of Lord Hard- 
wicke, died Within three ®days of his appoint- 
“mént'as’ Lord Chancellor and was succeeded by Lord Bathurst 
with:absplitely no qualification. He'managed to ‘get throughe 
the ‘business by relying on the ‘Master of the” Rolls and in dif- 
cylt Gases calling in the aid of the CommonLaw Judges. In 
the: Flouse.of' Lords he relied''ipon Lord* Mansfield. 
The next was Lord Thurlow. He was Chancellor for 
‘Ig years from 1778 to 1791. ‘He is handed ‘down to posterity 
thröugh Brown, Vesey’ Junior and Dickens. He does not appear 
to muchedvantage in those reports partly their fault it may be 
_-espectally in contrast to his Master of the Rolls__Grant or 
‘Ardén. ‘He seems to have called: in’ Hargrave, a learned 
Jawyer, to assist him in-préparing judgments. ‘Where Har- 
grave appeared himself he got’ matter for judgment from his 
“Wgittén‘arguments. In the' House of’ Lords he used te 
‘suminon' the Common Law’ Judges' to his aid. 
‘Lord Loughborough was Chancellor from 1793 to 1801. 
‘He is famous for his argumentas‘ Counsel in the Duchess of 
“Kinigston’s ase. .' He was Chief Justice of the Common Pleas 
for’ some years before he became Lord Chancellor. His 
judginients as Chief Justice of Common Pleas are to be found 
in the two Blackstones. But there'is a gap of eight years 
‘diiting which period there is’ no report of the decisions in the 
“Common Pleas__fortunately for him—as Lord Campbell adds 
“because he thinks poorly of his attainments as a lawyer and 
“His ‘performances af a Judge. But.he tooke part in one or 
two important cases. Steel v. Houghton was one gf them. 
“The point in it was as to whether the poor of a parish have 
alegal right to gltan in a comonin field after the reapers in 
harvest’ time. Mr. Justice Gould was for the right in sup- 
- pört of which he cited among other things, the Leviticus. "Fhe 
' Chief ‘Justice, if fond of popularity, might have decided in 
support of it, but he decided against the right, brushing» aside 
the Leviticus as an appeal to charity. His most elaborate 
‘judgment at Common Law was in Lickbarrow v. Mason 
(1*Heénry Blackstone 51) though his judgment was reversed. 
Those ‘were ‘days of barbarous ptinishments. Lord Lough- 
“borough ‘was ‘mild comparatively. Buller, for instance, used 
to”hang' for sheep stealing avowing as a reason that his own 
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sheep were stolen. Mr. Justice Heath acting on principle 
used to hang in all capital cases whose name was a legion. 
The reasons given*by hire make very entertaining reading : 
“ If you imprison at home, the criminal is soon-thrown upon 
you again, hardened in guft. If you transport, you corrupt 
infant societies and sow the seeds of atrocieus crimes over the 
e habitable globe. There is no régenerating of felons in 
‘this life and for their own sake as well as for the sake of 
society, I think it is better to hang.” Happily for humanity 
milder views haveesince prevailed and it may be sajd to the cre- 
dit of Loughborough, that those views appealed to him. He was 
- one of those that supported the timpeachement of, Warren 


_€lastings. His judgments as Chancellor are reported in 
2, 3, 4 and 5 Vesey Junior. He was unfortunate in his 
reporter. It seems the reporter Vesey Junior, so- called 


_ even when he was eighty to distinguish him from Vesey Senior, 
took down his notes in short-hand which is not calculated ac- 

. cording to Lord Campbell, to make for good: reporting. He was 

a dull man apparently unequal to the task of abridging and 
giving the spirit-of any discourse. He succeeded much bet- 

ter with Sir William Grant whose judgments when delivered 
were perfect in thought and expression. Loughborough has not 
made any substantial contributions to the Equity Law, the most 
substantial contributions during the period being by Arden, 
Master of the Rolls, afterwards Lord Alvanely. He decided 

. Thelluson’s case__the; leading case on accumulations. In 
Graham v. Johnstone he Igid down the principle that the distri- 
bution of a man’s personal estate after his death takes place 
according-to the law of his domicile though the leading case 
on the same point is that of Arden in Soeterville v. Somerville 
reported in 5 Ves. Senior at p. 749. The contemporary esti- 
mate Of Lord Loughborough was not high. When Lord 

. Ellenborough was dining at a Puisne Judge’s having been 
long engaged with him in the drawing réom, the lady of the 

e house stepped up and said, “ Come, my Lord, do give us some 
of. your conyersation__you have been talking of law long 
enough.” “Madam,” said the Chief Justice, “ I beg your 
‘pardon. We have not been talking law or anything like 
law, we have been talking of one of the decisions of Lord 

e Loughborough.” “He did his appeal work in the House of 
Lords satisfactorily. He was generally inclined to affirm. 
perhaps upconsq@ously influenced by the circumstance, as Lord 
Campbell remarks. slyly, that he was not to give? reasons in 
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that case. © But he. did reverse some particularly bad judg- 
ments coming from Scotland. The.decisions of the House of 
Lords were neglected at the time. ‘It is 4 curious fact, K says 
Lord - Campbell, “that although there were. now 
published - regular periodical ® reports of' the cases 
determined . in « all the Courts of Westminster 
Hall, the decisions of the Court of dernier resort. were 
still neglected and it is wonderful to observe how little they 
haye contributed to the formation of pur Civil Code, whereas 
in most other countries the decisions of the Courts from which 
an'appeal lies are rarely cited as authority. ” 

, Erskine was Lord Chancellor for a short period of 13 or 
14 months (1806 February to 1807 April). His fame ae 
an advocate is much greater than his fame as Judge. In 
fact, he was little equipped for the duties of the great office to 
which he was appointed. . He was neither an equity lawyer 
nor for the matter of that a greater Common Law lawyer. 
He was a great Nisi Prius Pleader. He could not even say with 
Lord Holt, “1 have been counsel in one equity suit which I 
lost.”. His judgments are to be found in the 12th and 13th 
volumes of the reports of Vesey Junior. Little bad doctrine 
is to be found in them, but they lay down, it is said, few useful 
rules. Luckily for the public, the office of the Master of: 
Rolls was occupied at the time by Grant who was a great- 
Judge, His important decisions are Mathewson v. Stock- 
dale (12. Ves. 270) dealing with copyright, Sanders v. Pope - 
(relief against forfeiture) (12 Ves, 289) which, however, is 
much criticised), White v. Wilson C1 8 Ves. 69) and Ex parte 
Crammer (12 Ves. Jun. 445-457).dealing with insanity. An 
idea of as to how degse the reporter Vesey Junior must have 
been can be made out from his dealing with the last mentioned 
case. He takes the case to lay down as à point of law : “In 
case of. lunacy, the notion that the moon has an influence is 
erroneous. The” great boast of his Chancellorship was, 
however, his decision in Thelluson v. Woodford (1 Dow 249)e 
wherein:he enumerates the rules as to election in wills. He - 
was the most famous advocate of his day, in fact one of the 
finest advocates of any time. Within five years of his- -being 
called to the bar, he was given silk and gave up circuit, appear- 
ing only on epee retainers. It is said, he ey failed, : 
when he so _ appeared. He made a’ stand 
against Justice Buller in the interest of kis client 
which has kecome famous. Erskine insisted upon the Judge 
recording the verdict of the jury as they said.. Buller thoughr - 
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that the jury were.not clear and what they meant was different 
and would record it with an alteration. Buller, J. said: 


"I would not be intetrupteg.” Erskine: “ I stand here as 


an advocate of a. brother citizen and I desire that the 
word only may be recorde ° Buller, J.*: “ Sit down Sir, 
Remember your duty or I shall be obliged- to proceed in another 
enanner. ™ Erskine : “ Your Lordship may proceed in what 
manner you think.fit. I know my duty as well as your Lord-. 
ship knows yours. J shall not alter my conduct. ’ The 
_ Judge was cowed. e In the House of Lords he had the assist- 
“ance of Lord Eldon and Lord Redesdale and did the work. 
satisfatcorily as he generally deferred to. their opinion. 

e Lord Eldon was Chancellor from 1801 to 1820. He 
engaged as a junior. in a systematic course of reading the re- 
ports including that of a reporter of such low eredit as 
Vernon. He could tell the names.of most of the cases 
reported with the volume -and the page where 
they. were to be found... When he devoted -himself 
to law he read little else. He made his fame as advocate 
in the case of Akroyd v. Smithson before Thurlow (Br. Cb. 
Cases Vol. I, page 503). His opinion contained so many 
ifs and buts and thoughs that the soliictors seldom-laid cases 
before him. while Kenyon. giving direct -answers was consulted 
and made lot of money. He was first made Chief Justice of the 
Common, Pleas and held office for two years (1799-1800). His 
decisions in that capacity are reported in Bosanquet and Puller 
— they are generally on technical points. Lord Eldon began 
the practice of giving reasons on the certificate on points of 
law referred to the Court of Equity. Lord Kenyon 
dropped it on account of the carping cricticism of Eldon. 
The range of his learning was limited. Though his knowledge 
of English: Law was most profound, of the Roman Law and of 


„the Continental. jurists he had no knowledge. Hearing be- 


fore Lord Eldon.was interminable. He never complained 
of irrelevance. He rather encouraged prolixity and even-an 
approach to absurdity he never checked by a rebuke, a sneer, 
a sarcasm or even a look of exhausted patience,or of suppressed 
ridicule. He would hear the sixth counsel‘and the seventh. 
Sometimes, during argument, he would occupy himself 
In writing letters ‘to. his daughter and others. There 
was. bitter complaint about the delay in Chancery and 
even, then, he would not move. A favourite plan 
adopted for. calling his attention was to saye “I am 
about, to enter upon a view of the case which may 
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perhaps be of consideration, ” when the Chancellor having 
laid aside his pen, would say, ““That-new view of the case does 
deserve and shall receive consideration.” The heaviest i 
charge brought against him was of delaying the delivery ot 
judgment. Stories*were invented of “one large cargo of ice-hav- 
ing melted away and another cargo of fruit.having become rot- 
ten. while he. was doubting what judgment he should pronouncs 
on motions for an injunction. (13 Ves. §542.). -On one 
occasion, after speaking about the merits of the case for'two 
hours and indicted a strong opinion in favour of the de- 
fendant,. he finished by saying, “ However, I will take home ° 
the. papers and read them carefully, and will tell the parties 
on a future day what my judgment shall be.” It all. came 
out of hys desire to look to everything. himself. “I know’ 
said hey “it has.been an opinion, a maxim, a principle an. 
honest princtple on which several of those who have presided 
in this Court have acted that a Judge is obliged to know no- 
thing ‘more than what counsel thinks proper to communicate 
to him relative to the case. But for myself I have thought 
and acted otherwise ; and I know, yes, I could swear upon 
my oath thatif I had given judgment on such information and 
statements only as I have received from counsel on both: sides, 
I should have disposed of numerous estates to persons who 
had no more title to them than I have. And believe me that 
I feel comfort. in the thought_a comfort. of which all the 
observations of my conduct can never rob me.” (See also 
6 Dow 16). So that attorneys gvere afraid-that the old 
fellow would find dut weak points- even if the counsel on the 
other side did not bring it to the notice of the Court and used 
to advise compromtse. It used to be said that Eldonian doubt- 
ing might give a fair illustration of Eternity. In his judgment 
in Radnor v. Shefts, 11 Ves. Jur. 453 Ite says © “having “had 
doubts upon this wjll for 20 years, there can be no use in taking . 
more time to. consider it. There i is a witty-note’ by a report- 
er of his day’s work :_. 


Mr. Leach a 
Made a speech 
Angry, neat but wrong 


Mr. Hart 
On the other past 
Was heavy, dull and long. e . 


> Mr. Parker 
Made the case darker, « 
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"Which was dark enough without 
Mr. Coke, 
° -e Cited his beok 
j And the Chancellor, ‘I doubt.’ or 
He was a supporter of precedent; so hè followed the 
course of decisions as to Court’s interference im the case of bar- - 
gain with expectant heirs. (2 Swan 162), execution of a trust by. 


Court, 10 Ves, 342, and as to the power of married women. ' 


with respect to.property settled for separate.use, 11 Ves. 321, 
He rebuked the Scotch Courts for expressing unwillingness to 
“follow the. judgment .of the House of Lords in another case; 
6 Dowl. 112. He ruled no fewer than 66 points on specific 
pesformance. He admirably illustrated the principles 
governing. the rights of successive mortgages as affegted by- 
non-delivery of title-deeds. He simplided the doctrme of 
marshalling assets’ 8 Ves. 382. Fle established the 
authority of the Court to interfere with the guardianship of: 
an immoral parent, 2 Ruus. 1. He was more in the habit of 
doubting than of overruling but on occasions he did overrule. 
He laid down the principle that charity will not fail for want - 
of a trustee, 10 Ves. 246. He accepted Plummer’s. view 
that limitation by adverse possession applied to equitable 
estates. When legal questions came, he ‘referred: 
to Common Law Judges. In one case he referred to King’s 
Bench, and next to Common Pleas and on difference he gave 
his own opinion. .. He developed the practice of issuing in- 
junctions and appointing Regeivers. - 


e .. 
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SUMMARY OF'ENGLISH CASES. 


LOWTHER v* CLIFFORD, (1926) 1 K. 'B. 185. 

Leale Covenans by lessee “to pay assessments, imposi- 
tions and outgdings”—Espwy of lease Holding over as 
lenant from year ‘to year__Biability to pay e paving expenses 

e under Private Street Works Act, 1892. 

“There was a covenant ina lease for a term of seven years 
that the lessee should pay “all assessments, impositions and 
outgoings now payable or hereafter to becom payable in res- 
pect of the premises except the landlord's property tax.” After 
the expiry of the seven years’ period the lessee held over as 
tenant from year to year on the same terms as before and dur- 
*ing that period a sum was levied from the owner for paving 
expenses under the Private Street Works Act, 18924 The 
owner claimed the sum from the lessee under the covenant. 
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Held, the amount was an “imposition” or “outgoing” within the 
meaning of.the covenant and was payable by the lessee though. 

‘the original lease had expired and he had become- a, tenant 
from year to year. a 

me ee ° n a ae 

CHAPLAIN w. SMITH, (1926) 1 K. B: 198. 

Lease Covenant not to give up possession to another 9 
‘License to others to use, byt possession retained If amounts 
to a breach of covenant__Forfeiture . ; 

' A lease deed for 14 years contained a covenant that the 
lessee should not “assign or underlet or part with the posses-” 
sion or Otherwise dispose of the premises or any part thereof” 
and there was also the usual clause for re-entry if there wae a 
breach of any of the covenants. He transferred his business 
. to a pryvate Company of which he was the managing Director 
and the business of the Company was carried on in the premises 
but he kept the key himself-and controlled the business. Later 
on'a second Company was formed which took over the business 
of the first Company, but the original lessee was the managing 
Director and there was an express stipulation that -he was to ¢ 
remain in possession, though the business of the Company was 
carried on there. The landlord claimed forfeiture on the 
ground that possession had been parted with in favour of the 
Companies and that it constituted a breach of the covenant. 
Held, by the Court of Appeal reversing the decision - of 
Shearman, J., that no interest in the premises had passed to 
-either of the Companies and as the original lessee had not 
parted with posse§sion, there was no breach of the covenant. 

Per Bankes, L.J. All that was conferred upon the Com- 
panies was a mereprivilege or license to use a part of the de- 
mised premises. The lessee who retained possession did not 
commit a breach of the covenant by allewing other people to 
use the premises. : - 

Per Warringson, L. J.__A man may obstain from part- 
ing with possession of premises though he allows another to. 
use them and then he does not commit a breach of the covenant 

_ Per Scrutton, L. J.. The mere act of letting other per- 
sons into possession by the tenant and permitting them’ to use 
it for their own purposes is not;:so long as he retains the legal 
possession himself, a breach of:the covenant. ° 

i e 
LAURIE AND Morewoop v. DUDIN AND SONS, (1926) ° 
-1-K. B..223 :95 L. J. (K. B.) 191. 
+ Sale’of goods.—Portion of stock of maize sold Delivery 
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onder for Note sent lo warehouseman— Title if passes 
_ Estoppel_sale of Goods dct, $. 16. 
A person had 618 quatters of maize lying wich the defend- 
‘ants who were warehousemen. He sold 200 quarters out of 
it to the plaintiff and gave Hm a delivery note, which was duly 
handed over.to the defendants’ who noted tin their stock 
ebook. > By the time the plaintiff asked for delivery, the owner 
as unpaid vendor directed his warehousemen ‘not to give: deli- 
very and so the plaintiff sued the warchousemen in detinue. 
Held; by the Courteof Appeal affirming the decision of Sankey, 
i}.,in (1925) 2K B 383 (1) title to the goods did-not pass to 
the plaintiff on the mere giving of the delivery note,as the goods 
“hud not -beén ascertained and separated out of the bulk; and 
(2) by taking possession of the delivery note and , enteririg 
‘receipt of it in their stock book the defendants were not estop- 
‘ped from denying the title of the plaintiffs - 





. PROCTER GARRETT ‘Marston, LTD. v. OAKWIN STEAM- 
SHIP-Co., ETD., (1926) 1 K. B. 244. 
Shipping—Charterparty_.Time fixed for wanting at Port 
of call for orders__Duty to wait a reasonable time after expiry 
of period . 
-Where a-charterparty provides that a ship is to proceed 
to-a port of call for orders regarding discharge of cargo-and 
“that within 24 ‘hours of the receipt of intimation as to the 
arrival of the ship the charterer or his:agent: should give the 
“necessary orders, 'and any further detention of the ship would 
be charged for, the shipowners are under 72 duty to “wait for a 
reasonable time after the expiry of the 24‘hours’'notice. If 
the ship leaves the port immediately after the expiry of ‘the 
twenty-four hours, ‘it would amount to'a breach of the condi- 
tions of? the charterparty and the owners would ‘be liable tothe 
charterers in tlamages. 


SUTTLE v. CRESWELL, (1926) 1 K B 264. 
Betting.—Football coupou'in ` newspaper Forecast of 
matches to be rewarded by prizes—Paper purchased only for 
the sake “of coipon__lf amounts to gaming. 

A weekly newspaper priced'at six pense was published by » 
a person and it purperted to. give news of football, racing, ete. 
Fach paper contained a coypon containing a list of ten forth- 
coming football matches'and whoever forecasted correctly the 
results 2 all the"ten matches or òf ‘nine of them got a money 
prize,’ The Cotrt;fourid that the purchasers bought the 


. 
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paper not for the sake of the paper but for the coupon. H eld it 
constituted a betting business. 


6 . 9 

HUTCHINSON v. KIVETON PARK CoLLIERY, Co. LTD., 
(1926) 1 K B 279. 0 

Workmen's Compensation Act “Arising out of and in 
the course of employment” Ingjury while at wor k__Cessatione 
of incapacity Same injury subsequently while at home__Con- 
tributing cause__Clawm for compensation f maintainable . 

"A workman while employed in his master’s mine slipped 

down and injured his knee. He was incapacitated for a 
time during which he received compensation. He then re- 
joined duty and continued for a about a year.and one day while 
at home he again slipped down and injured his knee at the same 
place assbefore causing the same trouble, 7. e., dislocation of 
the semi lunar cartilage. - He claimed compensation for the 
period of his being incapacitated a second time. Held, the 
question is purely one of fact whether the second accident was 
the result of the first, in which case alone the employer would 
befliable. Doctrine of novus actus intervenious adverted to. 

Per Pollock, M. R.__It is not conclusive against the 
workman that the injury should have taken place not upon the 
employer’s premises or indeed arising out of cifcumstances im- 
mediately connected with the actual work which it would be 
his duty to perform. 

Case law discussed. 


CavENDISH v. CAVENDISH, (1926) P. 
Divorce Adultery Subpoena - duces E ee 

tending to prove adaltery If can “be ordered. © 

During the pendency of proceedings for divorce inated 
by the wife on the ground of her husband's adultery ewita X 
and Y. She took out a subpoena duces tecum requiring him to 
produce his diaries, correspondence* and cheque books. Held, 
it should not be granted as it was sought for no other purpose . 
except to prove the husband guilty of adultery, and it was a 
well-established principle that no man should be: asked to 
prove his own guilt or provide evidence in support thereof. 


WALL U. E INVESTMENT GoRPORATION, LTD., à 
(1926) 1 Ch. 143. 

-Company_Vote .by pr ay Ob secon -disallowed by 
Chair man -Clause in the Articles of Associaton as to validity 
of If can be reviewed. by a Court of Law, 


N 
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.t.\The Articles: of Association of a Company provided that 
“no objection shall be made to the validity of any vote ex- 
cepting at the meetihg at which such vote shall be tendered or 
at the.meeting (if any) to which such meeting. shall be ad- 
journed in the regular cotirse of business, and every vote, 
: whether given in person or by proxy, note disallowed at any 
e:one of such meetings, shall be deemed valid for all purposes 
-whatsoever.’ The Charman at a meeting of the share- 
holders in the bona fide exercise of his power disallowed an 
-objection as to a wote by proxy. Held, by the Court "of 
Appeal afhrming the decision of Romer, J. that the Chairman’s 
-decision was final and could not be reviewed by a Court, of 
dw, i in the absence of any charge of fraud or such misconduct 
as in'the case of an arbitrator would vitiate his awarg. (1899) 


E hea 550 followed. . 


Q 

dn re LISTER : EX PARTE BRADFORD OVERSEERS AND 
‘BRADFORD CORPORATION, (1926) 1 Ch. 149. 

` Bankruptcy__Lease__Disclaimer of, after occupation by 
Official Receiver —Liability to pay rates If “im respect of pr C- 
perty: disclaimed” —_ Bankruptcy Act, 1914, S. 54. 

A bankrupt at the time of his adjudication was the occu- 
pier of a dwelling house under an oral lease. The trustee in 
insolvency entered on the premises and remained in possession 
for some time and thereafter disclaimed the tenancy. The 
rating authorities claimed from the trustee the amount due in 
respect of the period when he was in occupation. , Held, by 
the Court of Appeal revising the. decision of Lawrence, J 
the personal liability from which he was discharged by reason 
of his disclaimer under S. 54 of the Bênkruptcy Act, 1914 
‘(corresponding to S. 62 of the Presidency ‘Towns Insolvency 
Act in " India), did*not include the liability to pay the rates 
and hence he was personally liable to payethe same; and the 
notice of disclaimer did not operate to defermine such liability 
an, respect of the full amount claimed. 


Im ve. WETHERED: Ex parte SALAMAN, (1926) 1 Ch. 167. 

~ Bankruptcy__Reputed ownership. J udgment debt. 
Course of business Agneemeni to pay in instalments Valua- 

° ble consideration Bankruptcy Act, 1914, Ss. 38 (c) and 45. 
_A owed.two debts to B, in respect of one of which a judg- 
ment wasobtaimed. B assigned both these as security with a 
third party C; who agreed not to inform the debter of the 
assignment. Theteafter B was adjudged insolvent. The 
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solicitor of B and G made arrangements with Æ for “payment 
of the two debts in instalments, the judgment debt to be paid | 
after the other.debt was cleared, kut at that time none of the 
parties knew of B’s financial condition. At the time of the 
vesting of B’s estdte in the Official Trustee, a portion of the 
non-judgment debt had been paid off, and the moneys credited 
to C. ‘Lhe Trustee moved for a declaration that the debtse 
payable by A formed the property of the bankrupt and were 
divisible among the creditors. Held, (1) the judgment debt, 
which. had arisen in the course of the bankrupt’s business: was 
divisible among his creditors and its character had: not in any 
way been changed merely because it had become a judgment- 
debt;.and (2) as regards the other debt, C had obtained % 
good equjtable charge, and as it was entered into prior to the 
bankrupécy for valuablé consideration the trustee was not en- 
titled to the same. a 





WaAIMIHA SAWMILLING Co. v. WAIONE TIMBER Cô., 95. 
uu o a 
“ Registration Effect of Unregistered interest Know- 
ledge that right was being asserted în a litigation Dealing 
with land pending litigation If amounts to fraud. no 
Under the Land Transfer Act of New Zealand the regis- 
tered proprietor of land in the absence of fraud holds the same 
freed from all encumbrances except such as are registered ; 
and it was also provided in the Act that mere knowledge of the 
existence of an unregistered right would not amount to fraud. 
The -proprietor knowing of the existence of an unregistered 
interest, and that the same was being asserted in a pending 
litigation transferreel the land. H eld, he was entitled to-do 
so and his conduct was not fraudulent. "o 


JOTEINGS AND CUTTINGS. | 


The General Medical Council. We have read with much 
interest in The Lancet of the 6th inst. a Memorandum as--` to 
the Constitution, Functions, and Procedure of the General 
Medical Council by the Registrar of the Council. He points 
“out that, according to the short preamble to the Medical Act, 

1858, the object of the establishment of the General Medical’ 
Council and of the Medical Registnar was to serve the interest 
of the public: “Whereas it is expedient that persons requiring 
medical aid should be enabled to distinguish qualified from un- 
qualified practitioners.” But while S. 32 ofthe Act prevents -an 
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unregistered practitioner from recovering any feesat law, no 
penalty is imposed on unregistered practice. “The public” 
` says the Registrar, “were left free then, as they are now, to 
seek ‘medical aid’ from the unqualified practitioner if they 
like.” But this immunity for unqualified practitioners is not 
universal in other countries. “In other countries, and in 
eother parts of the King’s Dominions, the restriction of practice 
to the qualified is with general consent and approval ‘enforced 
by law,” and unqualified persons who practice for gain are lia- 
ble to severe penalties. In the Osteopathy debate in the 
House of Commons on the oth inst., Dr. Graham Little said 
that, with the exception of England and Germany, and five of 
the Australian states, practically all the countries of the civi- 
lised world penalised unqualified practice. Mr. Chamberlain, 
the Minister of Health, did not hold out any prospect of a 
change of the law in this respect, and referred to the growth 
of education and the general intelligence of the people as a 
protection against unqualified kinds of treatment. 
—The Law Journal, Feb. 20, 1926, p. 1 64 42. 


“IT nfamous Conduct.”. In the controversy that has arisen 
with regard to the constitution and jurisdiction of the Medical 
Council, some prejudice appears to have been aroused against 
thr Conall by the use of the expression “infavour conduct in 
any professional respetc,” in S. 29 of the Medical Act, 1858, 
as a ground for erasing the name of the accused from the re- 
gister. The words are unfortunate, but in Dr. Allinson’s case 
(1894, 1 Q. B., p. 763), the Court of Appeal agreed upon 
an:explanatory formula, which we may shorten inti conduct 
“reasonably regarded as disgraceful or dishonourable by his 
professional _brethren of good repute and competency.” 
Thêre is no corresponding statutory ground for striking a sol:- 
citor off the Roll, nor is it necessary, for this is done in pursu- 
ance of the jurisdiction of the Court__ now transferred to the 
Discipline Committee over its own officers. But in Re a 
Solicitor (1912, 1 K. B. 302; 81 L. J., K. B. 245), the 
Divisional Court adopted the formula in Dr. Allinson’s Case 
as equally applying to a solicitor. The Registrar of the General 
Medical Council, in the Memorandum referred to above, 
gives a full account of the procedure of the Council in adjudi- 
cating upon cases before its and it is shown that it endeavours 
to act on sgrict judicial lines. This, however, may in practice 
be difficult where a Court is composed of so many members. 
and we are left wondering what was the offence’ for which 
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Dr. Axham’s name was erased. Sir Herbert Batker’s prac-. 
tice.was not forbidden by the law, and there was no question 
of “covering,” for he practised openly off his own account, with ` 
results which were known to be beneficial, and which could not 
be obtained by ordinary means. ẹ Any true analogy between 
doctors and lawyeys is rendered impossible by the difference of 
the laws__the one, natural; the other, positive__with whiche 
they are “concerned. . 





Deconsecration of Consecrated Buildings : ; “Some months 
ago, when a Presbyterian member of the House of Commons 
desired to have his child baptized in the Crypt Chapel, permis- 
sion was refused on the ground that the Chapel was a building 
consecrated according to the rites of the Church of England. 
The member in question, being dissatisfied, took the matter up 
with the Government, and it was announced, shortly before the 
recess, that the Government was advised that the building had 
become deconsecrated, and that it was available for use by 
members of Parliament of all denominations for baptisms or 
marriages, subject to the authority and control of the Lord 
Great Chamberlain. The Church of England authorities 
have not accepted this reasonable view, and it is understood 
that the matter will shortly come before the Judicial Commit- 
tee of the Privy Council for decision, and that, in the meantime, 
those members of the House of Commons who are members of 
the Church of England are deprived of the use of the Chapel. 
since the clergy of that denominatign will not be licensed to 
officiate in what is àt the moment, ex hypothesi, an unconse- 
crated building. The view of the Law Officers is, we gather, 
that the Crypt Chapel, having been used, under statutory 
authority, for purposes unconnected with elelon, it has be- 
come an unconsecrated building. The use suggested would 
reconsecrate it ina wider sense, and we hope some Lord West- | 


bury on the Judiciad Committee will prevent the narrow view 
being taken. 


—The Law Journal, Feb. 20, 1926, p. 165. 





BOOK REVIEWS. 


REPORTS OF eae igo Cases, by Mr. P. R. Srinivasan, 
Vol. I, 1926, Price Rs. 
The reports of tax cases in Breland haye- tyrnished a 
model forghe book under review. With the increasing power 
of the High Courts in deciding questions under the Income-tax 


Ce 
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Acts, the ritcessity of a publication like this has been largely 
felt by the assessee, the lawyer and the Income-tax department 


- wherein they may find collected in one place all the cases under 


the Income-tax law without having to wade through the pages 
of innumerable law reports efficial and non-official. In some 
cases the decisions have not even been reposted and there is 
therefore felt greater difficulty in getting at those judgments. 
In India as well as in England case under the Incomé-tax Act 
are becoming so numerous as to call for a special publication 
like the one under notice. The editor has collected in this 


° volume all the decisions under the Income-tax Act of 1886, 


1918 and 1922 together with all the decisions on the Excess 
Feofits Duty Act that have a bearing on questions arising under 
the Income-tax Act. The editor also proposes tg publish 
supplementary volumes of the reports of cases to beedecided 


on the subject hereafter. By bringing out this work the 


editor has laid not merely the Indian lawyers under a deep debt 
of gratitude but the entire body of assessees, and the Income- 
tax authorities themselves. ‘The index at the end of the work 
gives self-contained statements of law and not merely refer- 
ences to the body of the work. The utility of the work has 
been. considerably enhanced by the decisions of Chief Courts 
of Mysore and Travancore under their Income-tax legislations 
being incorporated in it. The strongest point in favour of 
this work, to our mind, is that it has won the approbation of 
the present Chief Justice of Madras who, it is well-known, is 
strongly opposed to all indiscriminate and bad reporting of 
cases. We should not fail to draw attention to the excellant: 
printing and neat get up of the work. | 
e® 
INDIAN COMPANY Manuat by Sen Gupta and Sen Gupta. 
o Tht names of Nares Chandra Sen Gupta, Advocate, Cal- 
cutta High Court, sometime Professor of Law and Dean of 
the faculty of Law, Dacca University and of H. S. Sen Gupta 
sometime Branch Manager of the Co-operative Hindustan 
Bank, Ltd. - The Bank of Dacca, Ltd., and Accountant of 
the Dacca Ayurvediya Pharmacy, Ltd., are sufficient to ensure 
to the readers of the book its usefulness from a business-man’s 
point of view to secretaries, directors, promoters, and other 





e persons connected with Companies as well as lawyers. The 


book is out of the common, run of legal treatises which, how- 
ever useful they may be to lawyers are unintelligible to the 
lay reader. A book of this kind which may be stgidied pro- 
fitably. by. the layman and lawyer alike on the subject of the 
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Company law is one to be greatly welcomed. The book is 
not overburdened with case law but does not omit references 
to the more important cases. he work's not intended for 
the specialists who are referred to standard works on the 
subject. Althofigh the Indian Companies Act is largely based 
on the English Companies Consolidation Act of 1908, there 
are some differences between the two enactments which are 
likely to be overlooked and.the authors one of whom is a great 
lawyer and the other a business-man have clearly pointed out 
those differences. so that there may be no overlooking them. 
The every day difficulties of the officers of Companies are met" 
and practical suggestions of value are given. We have no 
doubt that the excellences of the work will be duly appreciated 
by lawyers and business-men. We cannot- omit to refer to 
the excellent get up and printing of the work by the well known 
firm of M. C. Sarkar and Sons. 





Tar Civil Procedure Cope, by M. C. Sarkar, 6th 

edition, 1925 by Mr. P. C. Sarkar. Messrs. Butterworth 
@ 
and Co., Ltd., Calcutta. 

In this edition the entire work has been revised and re- 
arranged and some portions of the work have been re-written. 
The cases have been brought up-to-date since the publication 
of the last edition in 1921. The distinctive feature of Sar- 
kar’s Code of Civil Procedure is that decisions reported in the 
various private Law Journals in the different provinces have 
been noticed and the conflict of degsions wherever it exists has 
been clearly pointed out. ` Although a treatise on any subject 
is not expected to give referenceseto all cases but only to deci- 
sions of importancts in a country like India where there are 
seven chartered High Courts, not to speak of Chief Courts 
and Judicial Commissioners’ Courts exercising co-ordfnate 
jurisdiction withoyt the decisions of one Court having binding 
authority over others, a work like the one which gives reference 
to the various decisions of the several superior Courts and 
pointing out the conflicting decisions is likely to be of greater 
use for the practising lawyer throughout the country.than one 
which merely gives a few leading decisions. Again, on the sub- 
ject of procedure, where there are not always general principles 
of law guiding Courts as in the case of substantive law, it is use- 
ful to have references to a large number of cases. We have, 
therefore, no doubt that the volume under review which fully 
satisfies the requirements of all practising lawyers will be 
highly valued by them in their daily use. > 
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PLEADINGS IN INDIA WITH PRECEDENTS by Mr. Justice 
Walsh and Dr. Weir. Published by Ram Narain Lal, Book- 
sellers and Publishers, Allahabad. Price Rs» 5. 


This small work which, has been framed on the lines of 
Bullen and Leake’s well-known work of Pleadings in Eng- 
land, has appeared none too soon and Profession has to be 
thankful to its learned authors for bringing it out. “As has - 
been observed by the Chief justice of the Allahabad High 
Court in his-introduction to the work, the art of Drafting 
e Pleadings. is not often well understood in this cowntry and a 
work like the one under review is bound to put a beginner in 
the way of drafting.correct Pleadings. Instances are by no 
‘means rare when after a case has passed through several stages 
it is found in the High Court that necessary allegatiðns have 
not been made and amendments are called for to bring out 
the real issues in the case. 


Mr. Justice Walsh, as'one si His Majesty's Judges who 
has every day come into contact with the Pleadings in this 
country, and Dr. Weir, Professor of Law in the University"of 
Allahabad.are persons who by their practical and theoritical 
acguaintence of the subject have made the book of real value 
to all lawyers. The first 165 pages of this book deal with 
principles and rules of Procedure which have to be understood 
before a correct Pleading can be drafted. Then follow the — 
mode! Pleadings as suited to a large variety of cases. The 
set of Pleadings appended,to the Civil Procedure Code though 
valuable in themselves are "somewhat inadequate in their varie- 
ty; and even as they are, we are not sure, they are utilised as 
much as they ought to be. The presengework with all- its ~ 
suggestions in the matter of Practice and Procedure, will be 
found ðf great use, end the work will, we feel sure, find its 
place in the library of every lawyer. 


PEND OF VOLUME L.] 
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NOTES OF INDIAN CASES. 
Gouri Prosap Dry v. CHARTERED BANK OF INDIA, 
AUSTRALIA AND CHINA, I LR 52 Cal. 615. 


, The learned Judge had to consider in this case whether 
the English Common Law right of a private person to arrest 
another gn the case of felonies applies to this country ard his 
Lordship came to the conclusion that a private person cannot 
arrest another except under the conditions prescribed by 5. 59 
of the Criminal Procedure: Code and the English rule has no 
force here. A similar question, came up before a Full Bench of 
five Judges in Madras in Gopal Naidu y. King-Emperor (1) 
where they came to the same decision although previously it 
had been considered otherwise in Im re Ramaswami Atyar (2). 
It seems somewhat strange that the Full Bench decision is not 
_adverted to in the decision under notice, although it fully: sup- 
‘ports the view taken by. the learned Judge. The circurnstance 
that in the Madras case criminal liability for wrongful con- 
finement was in question while in the present case itis'a civil 
liability for false imprisonment is gumaterial for the purpose 
of distinguishing it, as thie definition of wrongful confinement 
in S. 342 of the Indian Penal Code will substantially apply to 
the case of false imprisonment as a civil wrong. 

The question when a person who makes a charge’ against 
another to a police officer who takes the Patter into custod® is 
liable for false jmprisonment depends really on a find- 
ing of fact. Where he merely gives information to -a 
police oficer of his belief in the commission of a crime by an; 
other and the police officer arrests him in the exercise of his 
judgment on the.materials available, the private person wiil not 
be liable for false imprisonment, even although it may tarn out 
that the accused was innocent.The reason of the rule as stated 


ny Pollock,C. B. in Emma Grinham v.W alley (3) is co a . 
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ought not tọ be in peril for making a complaint when a crime 
is committed. The two cases referred to in the judgment of 
the learned Judge fall on this side of the line. Where « per- 
son gives another into the custody of the police on a complaint 
and the police officer would not arrest on his own responsibility, 

it is really a case of causine®the detention of the latter by the. 
hand of the police ofhcer as agent. The case of Hopkins v, 
Crowe (4) belongs to this category. In this connection,-it 
may be mentioned that in Balbbkaddar Pande v. Basdeo 
Pande (5), the learned Judges did not clearly distinguish bẹ- 
tween the case of fatse imprisonment and malicious prosecution, 
“ the former being an imprisonment through an executive’ officer, 

while the latter is through a judicial ofhcer as pointed by 
Willes, J. out in dustin v. Dowling (6). The case of 
Narasinga Row v. Muthaya Pillai (7), which the, learned 
Judges purported to follow, was one of malicious prosecution 
and had nothing to do with false imprisonment. 


'BHIKUBAI v. HARIA, I LR 49 Bom. 459. ° 
' Notwithstanding the frequency with which they have come 
up before the Courts, the questions whether an unchaste widow 
is entitled to maintenance from the co-parceners of her ceceas- 
ed husband and if she is not entitled to maintenance, whether 
she regains the right if she gives up the immoral life and the 
rate at which the reformed widow can claim maintenanc: are 
by no means settled and pecially so in Bombay. Nc defi- 
nite answers to these questions can be obtained from the Hindu 
Law texts on the subject. “The various views that have been 
held on these questions have been stated by Dr. Gour in his 
Hindu Gode, para. 1040. One view is that with her uhchastity, 
her maintenance is reduced to a starving allowance and resi- 
dence but not cancelled altogether. Another view is that 
it is forfeited altogether. ‘The third view is that though a 
Widow’s right to maintenance is completely forfeited when she 
is leading an immoral life, she gets a right to bare maintenance 
when she’ gives up her bad ways and becomes reformed in life. 
The decisions supporting each one of the views are also re- 
ferred to by the learned author. - The case under notice falls 
under the third head referred to above. ‘The first two views 
did not come up for considération in this case as the Court 
4. 4A& E 774- 5s. (1906) I L R29 A 44. l 

6. LR5CP 534. 07 (1902) I L R 26 M 362: 12 MLY 389. 
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found that the widow had reformed her life; but Shah, J., has 
expressed the opinion that an unreformed widow forfeits en- 
tirely her right to maintenance. - It is not easy to reconcile this 
opinion with some of the ODSA on: of Chandavarkgr, J. 
in Parami v: Mahadevi (1), although the pr eponderance of 
authority is clearly’ in favour of Mr. Justice Shah’s opinion. 
Roma Nath v. Rajonimoni Dasi (2), Nagamma v. Vira- 
bhadra(2) and Kandasami Pillai v. Murugammal(4). 1: must ® 
be mentioned in this connection that no distinction has been 
drawn in the decisions between cases of unchaste wives and 
unchaste wiglows. The view that a reformed Hindu widow 
is entitled to bare maintenance is not only consistent with sound 
reason so that she may not have to resort to her old evil ways 
for earning her livelihood, but is supported by Sathyabhuma V. 
Kesavachgr ya (5) and the opinion of Sir Ernest Trevlyan in 
his bookeon Hindu Law before this decision was given. 


r 


LAL BAHADUR v. AMBIKA PRASAD, I. L. R. 47 Al. 796 
(P. C.). 

e Ramadin and Pateshwari were brothers and joint 
managers. They effected two mortgages in 1895, one of 
which was a usufructuary mortgage and the other, a 
simple mortgage. Ramadin had two sons at the time, Awadh’ 
Behari and Jantri : Prasad, one 13 years and the other 
3 years old.In 1904,the two brothers Ramadin and Pateshwati 
sold the'immoveable property already the subject of usu- 
fructuary mortgage referred to in payment of the 
usufructuary mortgage, the interest 8f the other mortgage and © 
of certain decree debts and for a certain amount paid in cash to 
the vendors for payment of Government revenue, etc. Plaintiffs 
who were the sons of Awadh sought to impeach the sale. 
Neither of them was in existence at the date of the mortgages. 
Inadequacy of price was not one of the grounds suggested for 
impeaching the sale"; the only ground was that there was no 
family necessity. The main question was as to whether prior 
mortgage debts were valid antecedent debts justifying the sale. * 
Their Lordships held they were, following the ruling in Brij 
Narain v. Mangal Prasad (6). ‘Their Lordships go ‘further 
and say that as these plaintiffs were not in existence at the date 
of the mortgages, the mortgages were binding on them, 
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the only joint family estate to an interest in which 
they succeeded being an estate which to the extent 
of these mortgages had already been alienated. It 
has been already “decidi by their Lordships that for 
purposes of limitation the only persons contemplatea - are 
the persons in existence at:the time of the dlienation in ques- 
tion but this -decision seems to go further im that it holds that 
ethe only persons that can question also are those in existence 
at the time of the alienation complained of. If they do not 
choose: to question, the members subsequently .born cannot 
question. So far a» the usufructuary mortgage was ‘conzerned, 
° it might be said that the members in existence had been barred 
at the time of the,suit so as to bring the case within the earlier 
miling. But so far as the simple mortgage was concerried 
though a suit for a. declaration as to its invalidity 
might have been barred, in a suit upon the mortgage, it would 
have been open to them to. deny their invalidity and it could 
‘not be said that mortgagee acquired any right to the mortgage 
by adverse possession. 7 : 

A somewhat different view, though not consistently, had 
been takeh in Allahabad that though for purposes of limitation 
only those in existence reckon and also if those in existence at 
the time of the alienation ratify before other members are born 
into the family the alienation is binding, if there is no com- 
plete ratification before that time, the subsequently bora mem- 
bers can question the alienation. Their Lordships seem to 
differ from this and to hold that such alienations are binding on 
subsequently born membegs. Their Lordships do not decide 
that subsequently born members would not have the benefit of 
the restoration of the property to the family but the only per-. 
sons that can take steps to restore the family are. apparently 
only those in existence at the time of the alienation. 
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MANIKBHAI Y. GOKULDAS, I L R 49 Bom. ' 520. 


- The question ‘that ‘ arose in this case is one: of great 
interest, although in its identigal form it 189 not ‘likely to 
‘come up' for’ decision in the other provinces, as the 
adoption of’a person after marriage is not permitted outside 
the Bombay Présidency where the Mayukha school of. law 
permits such adoptions. A ‘Hindu, who was the sole ownér 
of ancestral properties whieh descended to him from his father, 
was- adopted into another family when he had-a wife and a 
daughterein the original family ; and the question-arose after, 
his death as to who was entitled to the properties, whether it 
was his widow or daughter or the heirs of his late father. The 
learned Judges have held that daughter succeeds to thêm. 
Although the exact question of a married man with. children 
‘having been adopted into another family has not arisen. and 
cannot arise im other provinces, the question of the rights. of a 
person adopted with regard to the property vested in him in 
the family of his-birth has frequently come up for consideration 
in recent years. That the analogy of a rebirth of the adopted 
person.in.the new-family can hardly be said. to be complete has 
been pointed out by the Madras High Court in Sri Rajah 
Venkata Narasimha Appa Row v. Sri Rajah Rangayya Appa 
Row and others (1) and approved by the Bombay High Court 
in. Mahableshwar Narayan v. Subramanya Shivram: (2) and 
also in the case under notice. ` The adopted boy has not his 
initiatory... ceremonies performed once more in -the -new 
family.; and the prohibition agaimst. marrying the relations 
within the. prohibited’ degrees in the original family 
still continues. After .an.. exhaustive consideration of 
all the texts bearifig on the subject the conclusion was come io 
in Sri Rajah Venkata Narasimha Appa Row v. Sri Rajah 
Rangayya Appa Row and others (1), that when ancestral pro- 
perties have become vestéd in a sole surviving member of. a 
joint family, he is fot divested of them when he is adopted into 
another family and his heirs after adoption inherit those pra- 
perties as they succeed to his other separate properties or.self- 
acquisitions. ‘[his view was not accepted: in Bembay i 
Datiatraya Sakharam v. Govind Sambhaji (3) where it was 
held that he even -forfeited the properties that were 
solely vested in him in the natural family prior to the''‘adop-* 
tion and reliance was placed on the very texts referred to in š 


1. (1905) ILR 29 M a 16 M L J 178. j 
2. (dz) I L R 47 Bom 542.: - (1916) 'I L R 40 Bom 429 
e 
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ort Rajah Venkata Narasimha A ppa Row-v. Sr Rajah Rangay- 


ya Appa Row and others (1) though as-pointed: out -by Mac- 


leod, CJ. in the case uncer notice, the texts do not deal with an 


„only son’s adoption which was not contemplated, by: them at all, 
-but could only nefer to one 8f ‘several sons: being ‘adopted ` in 


which case “his coparcenary rights in the aatural family will 
tease by the adoption. The case of one member of a joint 
ramily being adopted does not really present much difficulty 
Lecause it is the family in such cases that wns the properties, 
as a quasi corporation as it were, and no member cag predicate 
a definite share to himself till partition as was laid down by 
tke Privy Council in Appovier y. Rama Subba Aiyan and 
chers (4) and when he goes out of the family, his rights: in 
the family properties cease with it. See Sarvadhikart’g Hindu 
Law of Inheritance, 2nd edition, p. 431. . We doubt very 
much whether the learned Judges in Dattatraya Sakharam v. 
Govind Sambhaji (3) would have extended their decision to a 
case where prior to'the adoption, a ‘boy had properties descend- 
ed to him on his maternal line and held that he forfeited those 
properties as well. But even the forfeiture of paternal pro- 
perties which descended prior to adoption wasnot approved 
ci in Mahableshwar Narayan v. Subramanya Shivram (2), 
where the learned Judges approve of Sri Rajah Venkata Nara- 

nha Appa: Row. v. Sri Rajah Rangayya Appa. Row and 
« thers (1)but.only purport to distinguish the case of Dattatraya 
Sakharam v. Govind Sambhaji (3), while the logical result of 
their reasoning would haveween to dissent from it,:ag the or'gi- 
nal root of title where a son holds his share after.a partition 
with his father and where itedescends to him after his father’s 
death is the same, viz., that he was a meafber.of the family, 
deriving, a right by birth in his father’s estate. Under these 
circumstances it cannot but\be regarded that the authority of 
Dattatraya Sakhar am v.Govind Sambhaji( 3}has been consider- 
ably shaken by the reasoning in MahableShwar Narayan v. 
wbramanya Shivram (2) and by many of the observations of 
the learned Judges therein. In this state of uncertainty in 
the law ia Bombay, this decision of the learned Judges -has not 
tended to clear the situation. In this case and in Mahableshwar 
Narayan v. Subramanya Shivram (2), the learned Judges have 


è disapproved of the thcory of civil death of the adopted ee in 


? 


SS Se 





I. (3905) I L R 29 M 437: 16 M L J 178. 
2, (1922) 5 L R 47 Bom 542. 3. (1910. ILR 40 Bom 429. 
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‘the original family andihis rebirth-in:the adopted family. But 
‘how it still happens thatihis,heirs with regard to the properties 
solely ‘vested in.him prior to adoption as.fhe last survivori of 
ihe family of his birth have to be found as at.the date of his 
-adoption it.is.not easy to'see, as thés result is: only consistent 
with a-civil death at the time of adoption. The anamọly -of 
this fiction goes one step further with the result-that'not ‘only e 
he dies-civilly but his-wife also dies acivil.death and the pro- 
rerties go to the daughter born prior to the adoption as -the 
keir of the civilly dead person. We venture to think ithe 
logical view would be to give full effect to the opinion express- 
ed in Maltableshwar Narayan v. Subramanya Shivram (2) 
end hold that the adopted person retains the properties solely? 
vested in him prior to adoption and that they descend to his 
heirs to be determined at,the,time-of his death, a view. which 
has been found favour in Madras and Calcutta in Sri Rajah 
Venkata Narasimha Appa Row v. Sri Rajah Raugayya Appa 
Row and others (1) and.Behari Lal Laha v. Kailas Chundar 
Laha (5) and by the learned editor of Sarvadhikari’s Hindu 
La& of Inheritance, (2nd edition) at pp. 431, 432. It js 
possible that in this case there was no feal contest between the 
widow and the daughter and the learned Judges did not there- 
fore go more fully into their rival claims. The result of the 
view in Madras and Calcutta will be that in this case the widow 
will succeed and the daughter will have no claim to the inheri- 
tance as her filial relationship to her father would have been 
extinguished for purposes of inheritance when he was adopted 
into another family. ° a l = 3 = 
Ce 
~ Hazarı Lat v. Ram Lat, I. L.R. 47 Alf 746. 

_ In this case a previous suit for partition had been brought 
on the footing thay the family was divided and had been 
dismissed because thé Court held that the family was joint and 
the suit for partition of only some of the family properties dide ° 
not lie. In no view could such a suit bar a subsequent suit 
for partition by eyen the same plaintiff, a fortiori, bys people 
who were defendants in the previous suit. Although it is 
doubtful if the contention that -the family is already divided 


will have the effect of effecting a severance, such a statement © 
coupled with a claim for partition as in this case, might have 


1. (1905) IL R 29 M 437: 16 M L f 178. : 
2h (1922)°1 L R 47 Bom 542. 5 (1896) ICW Nii. 
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that effect, After a division in status, the parties could 
sue- only for an account of the properties then in possession 
of the family 'and "their proceeds and any. presumption in 
respect of subsequent a a as if the. family still 
continued joint seems to She out of placè. Further acquisi- 
tions will belong to the member- acquiring it, the only claim 
of the other members being against the member for any joint 
funds that might have been used-by him unless the acquisitions 
were shown to be made in a representative capacity or for the 
benefit of all the sharers. There. would be no scope for 
the use of the presumptions of Hindu Law which are applica- 
ble only to the case of a joint Hindu oe 


Aziz Biko y. VAT ONA IBRAHIM Hussain I. L. R. 
47 All. 823. 


Two important guestions of Shiah Law came up for dis- 
cussion in this case: (1) The validity of the marriage of a 
Shiah with a Sunni; (2) Whether a minor wife whose mar- 
riage has been arranged by her parent or grandparent has 
the option’to repudiate the marriage on attaining puberty. On 
both questions their’ Lordships followed Sharya-ul-Islam and 
held that the marriage was valid and that the wife had an 
option. Their Lordships discuss also some other general 
questions as to the application of that law, (1) that when the 
personal law of the plaintiff and the'defendant differ, the law 
to be applied is that of%he defendant ; (2) thaé when it is 
doubtful which is the better opinion on a question of Muham- 
madan Law the Court ought to follow that opinion which is 
most in accord with justice, equity and" good conscience; and 
(3) that the Shiah Law, being part of the law of the iad the 
evidence of a living expert is inadmissible for the elucidation 


thereof. ; š 
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‘Niapar v. Ramgt Lat, I. L. R. 47 All. 849. . 

The question in this case was as to the right of appeal 
under the Insolvency Act of a creditor from an order uphold- 
ing the claim of third party to certain crops sePzed by the 
Receivér as the property of the igsolvent. In Shabba Lal v. 
Shib Charan Dos (1) the Allahabad High Court had 
taken a somewhat narrow view of the section of the 
Act of. 1907 which conferred a right of appeal orf 
any person aggrieved by an order made in the exer- 
cise of insolvency jurisdiction. The present Act.cannot ve 
said to have very much altered the situatitn for it still insists , 
on “being aggrieved by the order” as a condition of the 
appeal. But their Lordships see an inclination of the mind 
of the Legislature in favour of a more liberal view in the fact 
that theesection is amplified and made to say “ the debtor, any 
credito®, the Receiver or any other person agerieved by the 
order” may appeal. The Madras High Court had taken a 
liberal view of the sectidn even as it stood in the old Act. 





e Sarvi BEGAM v. RAM CHUNDER SARUP, I. L. R. 47 All. 
850. i i 

In this case a judgment-debtor whose. property had been 
sold made two applications, one under O. 21, R. 89, and an- 
other subsequently under O. 21, R. 90. The Court heard 
both and dismissed the first application under O. 21, R. 89 
and then dismissed the one under O. 21, R. 90 on the ground 
that the first was a bar to the second. The argument of the 
Lower- Court waş—as under O921, R. 89, .an application 
under that rule could not be presented or prosecuted unless a 
pending application under R. go ts withdrawn,.the party must 
be taken to have Withdrawn it. This view did not commend 
itself to the High Court. They held, we think rightly, that 
a withdrawal could not be inferred in.tRe cirgumstances and 
except as involving a withdrawal an application under O. 21, 
-R. 89 is not a bar to an application under O. 21, R. 90. 
l The further question was as to whether the fraud under ° 
S. 18 of the Limitation Act in the case of an application to set 
aside a sale on the ground of fraud must be some fraud after 
the sale or whether it may be some fraud which began to 
cperate before the sale and continues to operate thereafter 
so as to keep the party aggrieved in ignorance. Their Lord- ° 
ships hold that it need not necessarily be an act after the sale 
and may be one before the sale provided it operates after the 


_ i (1916) IL R 39 A 152. 
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sale and keeps the party in ignorance. Mr. Justice Sada- 
siva Aiyar apparently took the other view in Payidanna v. 
Lakshminarasamma(1).The judgments of Mr. Justice Muker- 
jee inJatindrdMohan Rai Chaudhuri v.Brojendra Kumar Datta 
Munshi (2) and of Jenkins, C. J. in Narayan Sahu y. Mohanth 
Damodar Das. (3) forcibly bring out the other view. | Wide 
language. in Bhusan Mani Dasi v. Profulla Kristo Deb (4) 
“and Baldeo Singh v. Meghu Singh (5) to the effect that the 
limitation starts from the date of the knowledge of: 
the fraud would seem to ignore the distinction bé- 
tween Art. 95 and S. 18. There may *be fraud 
which is not’ known and yet it may not have the 
effect of keeping the party . in ignorance. ; there may also be 
fraud which like suppression of notices keeps the man out of 
knowledge not only before sale but also after. The fwo cases 
stand on a different footing. See Bajrang Prasad Singh v. 
Mt: Sonejhari Kuer (6). The inclination of the Madras 
High Court is towards the view taken in the case under review. 
See Thekkedath Neelu Neithiar v. Subramania Moothan (7): 


e 
> 





VAITHIALINGA MUDALIAR v. SRIRANGATH ANNI, 
I. L. R. 48 Mad. 883 : 49 M. L. J. 769- (Po Co): 


Though at the first blush it might look as if this judgment 
disturbs the course of decisions in this country as to the effect 
of adverse possession against the widow on the reversioner’s 
right to bring the. suit on Yer death, it is satisfactory to note 
that really it has no such effect. The judgment is very un- 
satisfactorily phrased, but on the facts.it seems only to: re- 
affirm well-settled propositions. It no doubt. affirms that 
adverse possession against the widow is equally adverse pos- 
session #gainst the reversioner but from the language used at 
page .904 theif Lordships seem clearly to recognise the right 
of the reversionér to sue. within 12 years Of the death of the 
widow in cases to which that Act applies. Again it affirms 
the*old, old principle that a judgment against the widow in 
a suit.“ which was not a collusive suit but was regularly and 
according to due procedure at law fought out ” in a Court of 
Law would bind the reversioner. . 





R MAA - 
1. (1914) IL R 38 M 1076: 28 ML J 525. 
2. (1914) 19.C W N 553, 3. (1912) 16 C W N 894. 
4. (1920) I L Re48 C rg. , 5. (1923) 74 I C 202. 
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The suit-was for the recovery of possession of certain pro- 
perties which had gone into possession of a person. claiming 
under a de: facto adoption in 1862 and hed continued in his 
or his representative’s possession for over 12 years before the 
Act of.-1877 came into force. dna litigation of 1887 in 
which ‘the widow-.was the defendant, it had been held that 
though the -adoption was: invalid,- the alleged adopted son 
had-acquired under Art. 129 a right to remain in possession. 


Their Lordships decide the case on this point of limita- 

tion. But they seem also inclined to hold that the previous judg- > 
ment, so far as it went on the question of limitation, also bound 
the reversioner. The old rule was__adverse possession against 
tħe -widow was adverse also against the reversioner. The 
Limitation Acts of 1877 and 1908, as regards suits for 
possession generally by the reversioner on the death of the 
widow, the Act of 1871 except so far as cases not governed 
by Art. 129, were concerned excluded the application of the 
‘rule.- But otherwise, the old rule as. to representation in 
suits and as to adverse possession which was a corollary to 
tlre former applied. The case under review was one which 
came, within the general rule and not under the exception so 
that: the course of decisions need not be taken as being in the 
slightest degree disturbed by this judgment. : 
. The difficulty arises from the pains taken by Sir John 
Edge to explain away Runchordas Vandravandas vy. 
Parvatibai . (1), There was no previous suit in 
that case so that the rule as tæ representation in -suits 
didnot apply to it? So far as the question of limitation was 
concerned, the decision was not anobiter. The point directly 
arose-and their Lordships say so, the widows being in posses- 
sion of only part__the rest having been in possession of the 
executors as trustees for charity for over 12 years. hat 
was not a-case in which adverse possession had ripened into 
absolute title’ before the Act of 1871 came into operation but 
was. one governed entirely by the Act of 1877. Their Lorde 
ships would seem to be clear that the reversioners would not 
be barred in such a case and that would seem to be the view 
of their Lordships even in this case. 

On the point of limitation on which the case actually went, 
there. was. the previous decision in Jagadamba Chowdhrani v. 
Dakhina. Mohun Roy Chowdhri (2), which the High Court 


had followed and was conclusive. E . ° 





-—. 
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SOUNDARARAJAN v. NATARAJAN, L. L. R. 48 Mad. 

906 :49 M L J 836 (P C). T eats 
There were three points in this case : (1) as to the valid- 
ity. of Act I of 1914 (Hindu Transfers and Bequests Act) . 
so far as it was made applicable to the City of Madras, 
(ii) as to the construction of the will, and (ii) as to the appli- 
cation of Ss. ror and 102 of the Succession Act to the case. 
The consideration of the first point which had beer decided 
against the Act by the Madras High Court became unnecessary 
by reason of*the Imperial Act VIII of 1921 which re-enacted 
those rules for the City of Madras. with retrospettive effect. 
‘The other two puints arose in this way. The testator in this 
case gave his properties to his executors in trust to hold his 
estate in three shares during the lifetime of his three daughters 
for their respective benefit_the income to be. paid*to them 
and after their death to such of the grandchildren by those 
daughters as attain the age of 21 absolutely. The High 
Court held that the gift was in effect a gift absolutely to the 
daughters applying the principle of S. 126 of the Act. Their 
Lordships dissent from that view and holc that the intent#on 
was clear that only a life-estate was intended for the daughters, 
the remainder being given.to such of the children as attained 
the given age. Their Lordships were induced to this conclu- 
sion by the clause as to the attainment of the age of 21 years 
which on the contrary view would have been otiose. On that 
view the question was as to whether the gifts to the grand- 
children were valid. Some of the grandchildren were alive 
at the date of the death of the testator ; "others wêre not. By 
reason of S. 5 of the Act VIII. of 1921, the gift to unborn 
children was bad so far as it postponed ,the vesting possibly 
beyond lives in’ being and the minority of a person in existence 
at the end of that period. Then, the further question was, if 
the others could not take. “Their Lordships hold that they 
could not by reason of S. 102. The argument was that.S. 102 
had no application to cases where ‘the gift was inyalidated by 
“the Tagore case and not by S. 101. Their Lordships 
say that the rule in the Tagore case is now abrogated by the 
Act and S. 5 enacts the rule laid down in $. ror in identical 
terms as applicable to Hindu wills. In the result, their Lord- 
ships say that S. 192becomes applicable and none of the grand- 
children could take. ` As §. 102 strike at the gift if in any 
contingency one of the class cannot take, their Lordships held 
that the gift was bad though in fact the appointment of a 


guardian under the Guardian and Wards Act had prolonged 
the minority to 21 years. 
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» Ramgoo ! MAHOMED v. HARIDAS MULLICK, LL R 52.Cal. 


ier e | E 

The questions AA in this,case are of such variety and 
interest that will fully repay a careful study of the judgment. 
There.were two letters between tHe plaintiff and the defendant 
in the case which embodied the terms of a lease-of certain pre- 
mises owned by the defendant. --The plaintiff was in possessione 
before those letters under the defendant and continued in pos- 
session-after the letters were passed between the parties. ‘The 
suit was one for specific performance of the agreement for, 
lease or in the alternative for damages. _ The learned Judge 
held-that:the-letters constituted.a present demise of the 
properties, and was inadmissible to prove the agreement arid 
dismissed the plaintif's suit wholly. 


` But for the decision of the Privy Council in Hemanta 
Kumari Debi v. Midnapur Zemindari Co. (1) it will not be 
easy to hold that an agreement which does not operate as a 
present" demise will be excluded’ from the definition of lease 
imeS. 2 (7) of the Registration Act. The very wording of the 
sub-section that a lease includes an agreement to lease, would 
seem to indicate that the expression as used in the Registration 
Act takes in a transaction which does not ordinarily come under 
its denotation. Reference maybe made in this-connection to the 
meaning’ of“ include ” in statutory definitions in Stroud’s Judi- 
cial Dictionary and to the cases collected therein. And we 
venture to think with all respect that to say that a lease includes 
a demise does not convey any meaning. The anamoly of this con- 
struction of the definition clause was pointed out by Seshagiri 
Aiyar, J.-in Swaminatha Mudalidr v. Ramaswami Muda- 
liar (2); but his Lordship had to give effect td the ruling of 
the Privy Council. | And it is to be noted that the Rrivy 
Council has recently cautioned the Indian Courts 
against canvassing*’and questioning the principles of law laid 
dow by them. Mata Prasad v. Nageshar Sahai (3). It 
may, however, be mentioned that even in England the case- 
law on the subject whether an agreement for lease operates by 
way of present demise or not is very conflicting and some arti- 
ficial rules have been evolved and they are no longer of much 
practical interest there in view of the latei:statutes and the 
principle laid down in Walsh v. Lansdale (4). See Woodfall’s 
Laudlord and: Tenant, 20th edition, ” page 162. 62. Having regard 
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to the decision of the Privy Council in Hemanta Kumari Debi 
v. Midnapur Zemindari Co. (1), the learned Judge in the case 
under notice had to go into the ancient learning as to whether 
the letters in the case operated by way of present demise and 
he came to the conclusion thé they did and held that they were 
consequently inadmissible in evidence . for decreeing 
épecific performance or. damages. E 

The conclusion having been come to that the letters effect- 
ed a present demise which is required to be bya registered 
instrument under the Registration Act and Transfer of Pro- 


- perty Act, we,are not sure whether the necessary conseguence 


is that the contents of the letters ought to be completely 
ighored. The lessee having already entered into possession 
of the demised premises and continuing his possessign under 
the agreement contained in the letters, it may be a question 
whether the unregistered letters cannot be adduced in evidence 
to show the terms, on which possession-is held on the principle 
of the ruling'in Varada Pillai v. Jeevarathnammal (5)and the 
cases that have followed it, as for instance Maharani Janki 
Kuer v. Bivi Bhikan Ojha (6). It may be also possible to up- 
hold the transaction in the case under notice contained in the 
unregistered letters on the rule of part-performance which has 
been applied to the case of leases which are required to be by 
registered instruments but which do not comply with those 
formal requisites. Jogendra Krishna Ray v. Kurpal Harshi 
and Co. (7y and Maung Chan Ev. Ah Tit (8). 
In this connection we showd observe that the decision of 
Rankin, J., in Sanjib Chandra Sanyal v. Santosh Kumar 
Lahiri (9) sounds to the coatrary; but it is dificult to follow 
the learned Judge on the effect of the dedision of the Privy 
Council in Mahomed Musa v. Aghore Kumar Ganguli (10) 
on tHe application of the rule of part-performance to transfers 
requiring registration under the RegistrationeAct or the Trans- 
fer of Property Act. As to the applicability of the rule of 


* part-performance to the cases of leases and agreements for 


lease in England reference may be made to Foa on Landlord 
and Tenant, pp. 355 to 359 (sth edition) where the question 
has been discussed and the cases considered. It is perhaps 
useful to notice here that after the Real Property Limitation 


ee errs "~ -a ee ee a 
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Act of 1845, demises which were void, because they were not 
by deed, were given effect to in England as agreements for 
lease. Bond y. Rosling (11) and Tidey'v. Mollet (12). 


' MATA PRASAD v. NAGESHAR $ahai, I. L. R. 47 All. 883 A 
50 M. L. J. 18 (P: ©). 

The only point of general interest in this case is thate 
about the binding nature of judgments in suits brought by pre- ` 
sumptive reversioners as against the actual reversioners. Their: 
Lordships reaffirm the principle laid down by themin Venkata”' A 
narayana Pillai v, Subbau:mal 1, Janaki Ammal v Narayana- 
swami Aiyar 2 and Kesho Prasad Singh v. Sheo` Pragash Ojha 3 
on this matter. 

There are only two points of variation im this case which 
mark it out from the common variety. One is—at the time of 
the suit there was another reversioner who, if the devolution 
was toa single heir was the nearer, and if it was the general 
Hindu Law that governed, would have ranked equally with the 
plaintiff inthe suit. The suit was held competent as the other 
reversioner had, on his own confession, no funds and could not 
sue. This is apparently sufficient according ‘to the Privy. 
Council to render the suit maintainable so as to effectively 
bind the actual reversioners. 

Another point was—the plaintiff in the present suit 
claimed that he was entitled to come in under a later Act 
which gave him a prior title which he had not under the 
general Hindu Law.” Their Lordships hold that this would 
also make no difference. The suit was on behalf of the rever- 
sioners—who out of that body was actually entitled—be it by: 
survival or by some special act of Legislature, was quite im- 
material. It equally bound them. Thate apparently is their 
Lordships’ view. Ri 

Their Lordships further proceed to remark on the binding 
nature of their Lordships’ decisions on questions of law ande 
fact. As to questions of law, there could be no question that 
they would bind in every htigation. On questions‘of fact 
also, their Lordships seem to think the judgments would bind 
—by reason of “judicial dignity” or otherwise as they say 
—not as res judicata but as authority, we presume. 


ee CCC "sk, ara X—=_—_ Iaea rs a rhi 
11. (1861) 1 B. & S. 371. 12. 16°C. B. (N. S.) 298. Ţ 
1. (1915) I. L.R. 38 Mad. 406 : 28 M. L. J. 530 (P. C.? 
2. e(1916) I. L. R. 39 Mad. 634 : 31 M. L. J. 225 CP. C.). 
3. (1924) LLR, 46 All. 831 : 47 M. L. J. 824 CP. C.). 
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MUHAMMAD MEZHAR ALI v. BIGGHA “BEGAM, I. L. R. 47 
All. 900. > : 

A pension was mortgag@d and a decree for'a sale was also 
passed after overruling the @bjection that the pension was not 
saleable by reason of the Pensions Act. -In execution the,- 
game objection was again taken. . Their Lordships held that the 
question could not. be raised in execution. There are several 
possible situations in connection with matters like this. The 
objection might have been raised and might have been 
overruled after considering the question whether the 
pension was saleable, The question might not have been 
r€ised and a decree passed. The statutory prohibition might. 
be directed merely against attachment.. It might bg against 
attachment or sale. If the prohibition is only to attachment, 
such prohibitions would not affect sales in execution of 
mortgage decrees, Such are the’prohibitions under S. 60, 
Civil Pr ocedure Code. If.the prohibition is against sale, then 
as held in Raja of Vizianagram v. Dantivada Chelliah the 
fact that a mortgage decree is passed would not matter. 
The Court is prohibited from selling. But if the ques- 
tion has been raised already and decided then the point 
would not be open in execution on the principle of res 
judicata. Though their Lordships were inclined to re- 
. gard the prohibition under the Pensions Act as a pro- 
hibition .of sale itself, having regard to the fact .that the 
question had been decide’ ona consideration of the facts of 
the case that the pension in the case was saleable, held that the 
question was not open in execution, 
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BABA SAH v. PURUSHOTHAMA SAH, I. L. R. 48 M. 
700:47 M. L. J. 932. l 

If the test of appealability 1 as the Chief Justice. pun it 
in Tuljaram Rao, v. Alagappa Ghettiar (1), “if its eftect, 
whatever its form may be and whatever may be the nature of 
the application: in which it is made, is to put an end to the 
suit: or proceeding so far as the” Court before 
which the - suit or proceeding is pending is concern- 
ed or if its effect, if not complied with, is to put an end to the 
suit or preceeding, the adjudication 1 is a judgment,” and if , 
the fact that the order is a discretionary order does not mat- 
ter [Srinivasa Aiyangar v. Ramaswami Chettiar (2) ],. 
order refusing to allow a person to sue as a pauper is a fe. 
ment andl is appealable. But we agree that allowing a person 
to sue às a pauper is not within the discretion of the Court 


but follows as a matter of course if the specified conditions are 
satisfied. 





l 


° are Rao v. THE OFFICIAL ASSIGNEE OF MADRAS, 
I. L. R. 48 M. 703: 49 M. L. J. 474. 

In this case their Lordships held the case to come within 
the exception recognised by the Privy Council in Kishen 
Narain v. Pala Mal (3), viz., that when there are independent 
covenants for the payment of the principal and interest, suit 
'on the personal covenant for interest will not have the effect 
of barring the principal. There yere two further points of 
distinctiot betweerr the’ Privy Council case and the present : 
(1) the first suit was brought in the Small Cause Court which 
would have had np, jurisdiction to deal with the sccond suit 
-on the mortgage, (2) Order 11, R. 2 will only prohibit a suit 
but would not bar a defence or aiy other mode available for 
‘realising the amount due. | ° 





Rami Repni v. Ganca REDDI, I. L. R. 48 Mad. 722, 


The question in this case is one on which there has been 
very. considerable conflict, viz., as to whether the «maternal 
uncle’s son or the maternal aunt’s son is to be preferred. The 
‘question of bandhu succession has been always full of diff- 


culties and the difficulties have been muftiplied a hundredfold e 


by the Privy Council by its decisions. How is Pratyasatti or 


1. (1910) IL R35 Mr at 7:21 ML Px (FB). 
wA 2. (1915) 29 ML J 12 (FB). 
3. (1922) IL R 4 Lah 32: 44 M L Je123 (PC), 
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nearness to be determined ? By degrees, ‘by spiritual efficacy, 
by the sex of the person through whom relation is-traced, by 
which.of these and when they conflict how at'all is the ques- . 
tion to be determined? How are degrees to be calculated 

when the conflict is between-a man’s own descendants and his 
father’s? How uncertain the test of spiritual efficacy or 
superiority ss can be seen by the order as to Pindadhikara 
given by Dharmasindhu: The difficulties in appraising the 
value of the. Pindas to the prepositus and his various ancas- 
‘tors .less‘remote atid-more remote, maternal and paternal, - 
would require a very laborious..examination of the Sraddha 
texts, etc. -Mr. Justice Ramesam notices the difficulties and ' 
makes certain tentative suggestions. We have.not the bene- 
fit of his views as to the.guiding principle when the conflict 
is between one’s own descendants and some ancestor’s de- 
scendants. A very valuable discussion as to Pratyasatti as 
conceived and elaborated by Vijnaneswara is to be found ‘in 
Vithalrao Krishna Vinchurkar v. Ramrao Krishna Vinchur- 
kar (1) by Mr. Justice Ranade. In addition to all 
these questions there is the further question 
as to who all are bandhus and there is the inexplicable judg- 
‘ment in Umaid Bahadur v. Udoi Chand (2) 


The question involved in the-case under review was-not 
complicated by any of the difficulties indicated above. In 
the matter of degree the maternal uncle’s and -maternal 
aunt’s son are both equat; both-are connected through the 
maternal grandfather. In the matter of religious efficacy 
there could be no-question, “the maternal uncle’s: son’s offering 
‘is more efficacious. The only point against the -maternal 
uncle’s gon is apparently the-Patha Krama, the order of their 
mention. Their Lordships differing.from Appandai V athiyar 
v. Ragubali Mudaliar (3) hold that it if not sufficient to 
overrule the priority conferred by the principle of superior 
religious efficacy ‘blessed so recently. by the ‘Privy Council. 
‘Patha'Krama at-all times must be a very unsatisfactory ground 
for ‘decision and'no wonder it has been held to be so when 
“especially the specifically mentioned bandhus have been post- 
‘poned to'those‘not specifically mentioned. l 





Oe AA G 
1. (1899) PLR 24 Bom 317, at 334 et seg. 2.(1880)I LR § C 119(F B) 
3. (1909) I-L'R 33 M-439: 20 M L J 275. 
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OFFICIAL RECEIVER, MADURA v. CHETTIAPPA CHETTY, 

I LR 48 Mad. 767: 49 MLJ 452. . 


Fiere an interesting question arose: In execution’ of an 
ex parte mortgage decree, the 2Ad defendant in the case (a 
‘puisne ‘mortgagee’) ‘purchased the ‘property. Subsequently 
the ex parte decree was:set aside. The question was whethee 
‘the-sale -was liable to’be set aside. The law’‘is settled that the 
purchase 'by the decree-holder is liable ‘to be set aside. ` ‘But 
‘should ‘not the rule comprchend all-parties to the suit ? > Tite 
reason of ‘the immunity of stranger purchasers is, as pointed ® 
out by the ‘Privy ‘Council in Zain-ul-abdin Khan v. Muhammad 
Asghar Ali Khan (1), that “bona fide purchasets, 
who. ‘were mo ‘parties to the decree which 
was then walid-and-in force, had nothing to do further than 
to -look-to the decree and to-the order of sale.” The reason- 
ing would exclude party purchasers. ‘Liability for restitution 
in-their Hordships’ opinion extends not only to the money 
‘realised -but also tothe property-which is purchased in execu- 
tion-of the decree. The decreeholder in his -character as 
‘decree-holder ‘has only ’taken:the money realised. His liability 
‘to ‘restore-the property purchased must arise from the fact 
that ‘his position would ‘have enabled'him:to perceive the infirm- 
‘ity of his title.. This reasoning applies as much to other 
‘parties to the -suit‘as‘to ‘the decree-holder. ‘The:language of 
S 244, ‘Civil Procedure Code, also would seem to justify ‘that 
view. The Court shall cause such restitution to‘be.made as 
will, -so far as‘maybe, ‘place-the parties inthe position which 
they would thave occupied, ‘but for such decree or such part 
thereof ““as'has bgen-varied or reversed.” A rule of the 
‘thumb like-the one-suggested will-preclude the necessity for'a 
determination in each-case-the extent to,which the decree can 
-be said'to be benefictal-to-the particular party irf question. A 
‘puisne mortgagee 4 more than one particular occupies the 
‘position of‘a-decreetholder. Sofar as he hasa right to 
‘redeem'he:is undoubtedly so. ‘He is also a decree-hdlder’ to 
the -extent he:is-entitled:to take-the balance if any after satisfy- 
ing the first-mortgagee. l 


1. (1887) IL R ro A 166 at 172 (P C). 
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DORAISWAMY AIYAR v. KING-EMPEROR, I L R 48 M 774: 
48 MLJ 190. 


Here is an interesting ase both on the facts and on the 
law. The accused sent certaih anonymous letters purporting to 
emanate from the deity threatening the addressee dire conse- 
gquences of the deity’s displeasure if he did not pay certain 
amounts to the accused. On those facts, Mr. Justice Krish- 
nan held that neither the offence of criminal intimidation nor 
the offence under S, 508 was made out. To bring the cage 
within the former section, the threat must be capable of exe- 
cution by the accused or at his instance. Injury by God is 
net one which is capable of being inflicted by the accused or 
at his instance and therefore not the sort of injury contemplat- 
ed by the Penal Code. Spiritual agencies and injury inflicted by 
them are not primarily within the contemplation of the Act 
and till their existence and capacity, to inflict injury and men’s 
power to secure the infliction of injury. through the instrumen- 
tality is demonstrated, they cannot be recognised by the Penal 
Law of any country. S. 508 proceeds on quite a different 
footing. It has reference to the state of mind of the person 
to whom the threat is addressed or the state of mind which 
the accused seeks to produce in such person. But even so, 
the act requires according to the learned Judge that the threat- 
ened bringing down of the divine displeasure must be through 
some act of the accused. “If a man says give me something or 
God will destroy you” that is not offence. On the other hand, if 
he says “ If you do not oe, I shall makee God te destroy 
you’ that would come within the section. The margin 
between the two is very nartow. Again one does not see the 
object of the word “become”. Whatever purpose it serves 
is egually served by the other word “rendered” if both the 
words are to be qualified by the further words “by some act 
of his.” No doubt, on that construction "the section will be- 
come very wide, for instance, the Christian missionary who pro- 
tures conversion by inducing a belief that if a person’did not 
become a convert he will become an object of divine displeasure 
will be guilty of an offence under the section. That is no 
reason why the section should be read naturally. Itis for 
the legislature to amend the law if it is too wide. 
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GARBHU MAHTON v. MussaAMAT BIBI KHUDAIJAT-UN- 
NISSA, (1925) I L R 4 Pat. 774. 

On principle, the conclusiog come to by’ the learned 
Judges in this case is unexceptiqnable, though the difficulties 
that Holmwood and Sharfuddin, JJ. felt in Mukta Keshi Dasi 
v. Pulin Behari Singh (1) are by no means unreal, in view 
of the words of the section. Inthe case under review the 
learned Judges had to consider the effect of the words ‘his 
occupancy right shall be extinguished’ along with the fac. that 
the extinction is in favour of the landholder himself. Though A 
it has repeatedly been laid down that an occupancy tenant's re- 
lationship towards his landholder is not that of the ordinary 
landlord and tenant, expressions and analogies from this 
branch ef the law have sometimes been employed; and the 
common law rule that when a landlord re-enters on breach of 
a covenant, he holds the demised premises as of his former 
estate freed from the lease and all incumbrances crested by the 
lessee has obscured the discussion of this question. ‘There is 
no doubt a principle that in every tenancy there is a limitation 
inhering in the estate itself as a result of which no interest 
carved out of the lease can enure beyond the lease itself. ‘The 
word ‘reversion’ is more aptly used in connection with leases 
and the theory that the occupancy right reverts to the landlord 
may easily prove misleading. This is really a case of merger 
of the occupancy right in the landholder, which cannot take 
place so long as there is a mortgage or other impediment 
outstanding. ji 4 . 

In the present case the Court found nothing in the words 
of the section inconsistent with tke application of the > rule 
that, apart from positive law, a person can only acquire such 
interest as his predecessor had at the time of transfer and that 
it would not be equitable to defeat prior irfcumbrances, especial- 
ly under a system of law which declares that an occupancy 
tenant’s interest is “generally both heritable and transferable. 
The landholder in a case like the present only stands in the 
position ef the Crown taking by eschear and their Lordships 
accordingly apply to him the rules laid ‘down in The Collector 
of Masulipatam v. Cavaly Vencata Narrainapah. (2) and 
Cavaly Vencata Narrainapah v. The Collector of Masuli- 
patam (3). TnS. 22 ot the Bengal Tenancy Act, as it origin- 
ally stood, the words were similar to the present S. 26, and yet 
the legislature thought fit to expressly save the rights of third 





a 
1, (1908)13 C WN x12. 2. (1859-61)8 M I A soo. 3, (1866-67)11 MIA 619. 
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parties. But the omission so to save them in S.'26‘is rather 
siginificant. f 
This problem cannot often arise in the same form in the 
Madras Presidency as there gs no provision here corresponding 
to S. 26 of the Bengal Tenancy. Act [cf. S. 10(2)]. The ques- 
tion may however come up for discussion in*the case of inam- 
“ars falling under S. 3 (d) of the Estates Land Act acquiring 
the occupancy right from the tenant by surrender. It has 
now been held by a Full Bench (in C R P No. 771 of 19239) 
, that surrender is a*mode of acquisition within the.meaning of 
the exception to S. 8. From the very use of the word 
‘acquires’ in the exception, it may well be maintains: 
that itcan only be of such interest as the tenant 
had at the time. But by calling ita surrender ¢here is 
room for the contention that mesne incumbrances ntust be 
held to be swept away. As between landlord and tenant, the 
English law seems to be in favour of preserving the rights of 
mortgagees and other persons holding interests in the lease. 
[See Doe v. Pyke (4), Wheaton v. Maple and Co. (5) 
and Walter v. Yalden (6)i]. Even under the Indian Law, 
there is no reason why it should be otherwise, and in Raiah of 
Ramnad v. Ramanathaswami (7), this view seems to be adopt- 
ed, as reference is made without disapproval to Raghunath 
Singh v. William Cox (8) and a passage from Channel, J’s 
judgment in Walter v. Yaldem (6) that “the law is 
that a lessee can only give title to his lessor by 
a surrender to the same e&tent that he could give it fo another 
person by his assignment’. But their Lordships also say 
that the landlord claims in has own right and not as surrenderee 
from the tenant and lay stress on the werds of S. 111 of the 
‘Transfer of Property Act that the tenancy is extinguished by 
surrender. It is difitult to see how the mortgagee from the 
lessee can enforce his right against the landlord, if the extinc- 
tion is real. It may be pointed out that in Zemindar of 
“ Nuzvid v. Lakshmi Narayana (9), it has been held that 
when an occupancy ryot relinquishes or surrenders his holding, 
the mortgages are not defeated and their JLordships follow 
Chhotalal v. Sheopal Singh (10). But this latter case-goes the 
Jength of laying down that in such circumstances thc ryot can- 
e not surrender or relinquish his holding. This extreme view is 
however, not supported by the cases which it purports to 
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follow, though in Bengal, S. 86, cl. (6) of the Bengal Tenancy 
Act goes nearly so far as that, when the mortgage is by a 
registered instrument. l ' . 

Even in cases where the priof estate can properly be said 
to be ‘defeated’, there is a theory that a person who is ‘legiti- 
timus dominus protempore’ can create encumbrances which 
cannot be defeated by the subsequent taker. This was mooted ® 
in Maharajah of Bobbili v. Zamindar of Chundi (11) but lefi 
open. [See also Narayan v. Parshotam (123). This kind of 
estate giving powers of disposition t8 the holder for 
the time being though the estate: itself may be 
liable to be divested in certain contingencies can rarely occur 
in England except by agreement. In Muthuraman Chettiar 
v. Ponnujwamy Udayan (13) Wallis, C. J. and Sesha- 
giri Aiyar, J. held that such an agreement will not 
be void and that in such a case the divestor will be bound by 
the acts of the predecessor, ‘if by the agreement itself his alie- 
nations be saved. In the absence of a clause saving alienations, 
the defeasance may operate to cut down the estate itself to a 
life estate and defeat all alienations [cf. Lakshminarayana 
Nainar v. Valliammal (14) ]. 

Under the Rent Recovery Act of 1865, similar questions 
arose in this Presidency and as pointed out by Bhashyam Aiyan- 
gar, J., in Ekambara Aiyar v. Meenatchi Ammal (15), the 
cases. resolve themselves into two groups: 1. cases where ‘the 
tenant refuses to accept a proper patta under S. 10 and similar 
cases which involve forfeiture of th@ estate and 2. cases 
where the occupancy right is brought to sale for arrears of 
rent. In the latter case, the sale would not, prior to the 
Estates Land Act,I ðf 1908 sweep away the priar incumbrances 
as rent was not then a first charge over the holding. , Raja- 
gopalachari v. Subbaraya Mudali (16) and Suramma v. Suriya- 
narayana (17). Jn cases falling under Group 1, it has been 
held that the mesne fncumbrances are swept away, on ejectment 
for refusal to accept a patta under S. 10. ie 


THE OFFICIAL RECEIVER v. PALANISAMI CHETTY. I L R 
48 Madras, p. 751 :49 M L J 203. 

The questions in this case were 1. whether the right of 
a secured creditor to bring a suit to enforce a mortgage is 
affected by adjudication of the mortgagor 2. whether an 
ee ammi Cc?.:) ]}""_—__—_——. 
11, (rgro)T LR 35 M 108 :21 ML J 593. x2. (1896)I L R 22 B 388 (F B). 
13.(1915) 29 M L J 214. 14. (1910) I LR 34 M 250. 15. (1903) ILR27M gor 
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application under S. 53 of the Provincial Insolvency Act 
operates as stay of the suit on the mortgage. Both the ques- 
tions were #nswered in the negative. There does not seem 
to be any difference of opinjon on the question that the mort- 
gagee is entitled to sue to enforce the mortgage security ‘un- 
affected in any manner by the fact of adjudication [See 

eKanniappa Mudali v. Rasu Chettiar (1), Jagannath Marwari 
v. Kalachand Banersee (2) and Mir Hasi Nur. Muhammad 
Khan v. Kadir Bux (2)] though there is a difference of opinion 
as to whether thee Official Receiver is a necessary party. In 
Jagannath Marwari v. Kalachand Banersee (2) the Calcutta 
High Court seems to hold that the joinder of the Official Re- 
Cciver is unnecessary. That was a case in which the representa- 
tive of the mortgagor was declared an insolvent. „That cir- 
cumstance cannot make a difference, fur the Official Receiver 
is not the representative of a party for purposes of lis pendens 
and it would seem to be unnecessary. to make him 2 party if 
at all it is intended to affect him. As owner of the equity 
of redemption he would be a necessary party and to read the 
proviso in S. 28 in such a way as to preclude even the necessity 
for making the Official Receiver a party would scem to be 
too wide a construction. The contrary view has been taken 
in Devaraja Atyangar v. Thirumalasami Naidu (4). 

On the second question, the view of the learned 
Judges is that an application under S. 53 is 
a proceeding in bankruptcy and has effect so far as 
bankruptcy proceedings are concerned but between parties, 
a decree if passed on the mortgage would*stand and therefore 
the former cannot operate as a stay of the latter. This obser- 
vation seems to be just and can be rejnforced by consider- 
ing what would follow if the adjudication should, for onc 
reason*or other, bescancelled. Obviously, the AAA of 
the decree Would stand wholly unaffected. On the other 
hand, if the bankruptcy proceedings showld continue, the de- 
cree cannot be executed against the property as since the datz 
of the decree, a competent Court has ‘leclared that the mort- 
gage is inoperative against the Official Receiver so far as the 
property is concerned. ‘That ts to say, the°Court’s power to 
sell the property so as to bind the Ofhciai Receiver is at an 
end. We had numerous instances of such a result when the 
dua! system of common law and equity prevailed in England. 


1. (1924) I LR 47 M 605: 47 M L J 16. 2. (1924) 41°C L J 290. 
3. (1913) 24 I C 830. | , 4. (1915) 32 I C 489. 
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NAwas SHUJA-UL-MULK BHADUR v. UMIR-UL-UMRA 
BAHADUR, (1925) IL R 48 Mad p. 846 : 49 ML J 498. 

In this case, the decree directed costs to pe recovered 
from the ist defendant and if ft plaintiff was unable'to re- 
cover it from him that he might ®&cover them from the income 
of certain trust Rroperty.' The question was as to the time 
limit under S. 48, Civil Procedure Code so far as the trust 
property was concerned. Mr. Justice Devadoss held that the 
a of the Privy Council decision in Khulna Loan Co. v. 

nanendra Nath Bose (1) applied fo the case, Mr. 


Justice” Wallace differing: Mr. Justice Phillips e 


agreed with Mr. Justice Devadoss. At first 
sight, it might appear that the decision of the Privy Councilein 
Rameshwar Singh v. Komeshwar Singh (2) is opposed’ in 
principle to that in Khulna Loan Co. v. Jnanendra Nath 
Bose' (1). But on closer examination, it will be found not. 
Their Lordships are at, pains in the latter case to show that no 
part of the decree was executable. According to their 
Lordships, the existence of such a decree is a condi- 
tion precedent to the application of Art. 182. 
Their Lordships also indicate that Art. 181 might apply to 
such a-situation which gives 3 years from the date when the 
‘tight to apply accrues. That is the line taken by the Madras 
High Court in numerous cases dealing with mortgage decrees. 
The case where the decree is not executable,at all, it will be 
found, is protected under S. 48, Civil Procedure, to this extent 
that the provision of the section wgll apply- only to the second 
applicati8n and not to the first so that in such a case, a second 
application might be struck at by the rule but not the first which 
will be governed hy, Art. 181 or 182. It might have been 
argued that the decree against each should be taken 
as a separate decree though that is not the principle 0 adepted 
by the Limitation Act except in the case of deerees where the 
relief against each, is given separately distinguishing portions 
of subject-matter. Abdul Khader v. dhammad Rowther (3) 
says that this principle of the Limitation Act 1s not applicable 
to S. 48, Civil Procedure Code. : 

MussAmMat Bibi KHODAIJATUL Koska v. HARIHAR, 
LE R (1925) 4 Pat 688. . 


This case seems to be literally within the terms of S. 37," 


cl. (2), Civil Procedure Code, as the Court to which the appli- ` 


i (1907) 22 CW N 145 (PC). a, (1920) 40 MEJI I (P C). 
; l 3. (1913) IL R38 M 419. 
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cation for éxecution was made, was.at the time of the filing of 
the application the Court that was competent to entertain the 
suit in whichjthe decree had been passed; -but there are never- 
thelesg.certain difficulties WA a from the decision in Maka- 
rajah of Bobbili v. Narasataju :Peda Baliare Simhulu Baha- 
dur (1) which may be noted. The pronouncement of the Privy 
‘Council in that'case is to:this extent clear and unambiguous, 
e wa 
(namely) that.after the transfer- of a decree under $. 39,:Civil 
Procedure-Code, and till the decree is returned:under S. 41, 
Civil Procedure Code, to.the extent to which the decree could 
-be executed by it, the transferee-Court is the only * Court to 
which an application for execution could properly be made. 
{pee Jnanendra Nath Ghosh v. Kamar Jogendra Nardin 
Sinha (2)]. The Full Bench in Seeni Nadan v. Muthu- 
swami Pillai (3) appear to accept the distinction sugĝested in 
argument and:in Justice Seshagiri Afyar's referring. judgment 
that when only the territorial jurisdiction of a Court is trans- 
ferred to another Court, either in whole or in part, the busi- 
ness of the Court which passed the decree prior to the redistri- 
bution is not also transferred thereby (See pages 826, 829 and 
837) -and that therefore Maharajah of Bobbili v. Narasaraju 
Peda.Baliara Simhulu Bahadur (1) would have no application 
to such a case. If thistbe the real distinction, we fail to see 
how it.can fit in with the case under review. 


‘In this case, when the Additional Subordinate Judge’s 
‘Court which passed, the decree in the first instance was abolish- 
-ed, -the- business of that Cwurt was by law, and in fact, trans- 
‘ferred to ‘the third Subordinate ‘Judge’s Court. ‘When 
‘the Additional ~‘Subordipate ‘Judge’s -Court was 
re-established, is there anything «tn law (apart 
from any special notification) by-which-the business thereto- 
fore*pertaining to the 3rd Subordinate Judge’s'Court can be 
deemed to'be fetransferrcd to the new Court. Otherwise, on 
‘the -above interpretation of ‘the Maharajah of Bobbili v. 
Narasaraju Peda Baliara Simhiulu Bahadur ‘(1) ‘the 3rd Sub- 
ordinate ‘Judge's Court would continue to be the proper’ Court 
to execute the decree. (Compare however, M ouna' Guruswami 
Naicker v. Sheikh Mahommadhan Rowther (4)]. It was 
held-in'Giindro'Chunder Roy v. Jarawa'Kumari (5) that a 
transferee Court wher it ceases to have territorial jurisdiction 


—— 
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may either so/motu or on application for.the purpose, trans- 
fer the decree-toithe Court which has the-territorial 'Jurisdic- 
tion. Therefore the apparent conflictibttween 9. 37, cl. (2) 
and Maharajah of Bobbili vf Narasaraju:Peda.Baliara 
Simhulu Bahadur-(1) may perhaps be got over'by assuming 

_ that’on.the re-establishment of the Additional Sub-Court the 

ard Sub-Court must: be deemed to-have transferred the decrece l 

to it. The difficulty will then be'to reocneile thiswiew with. the 
judgment of the Full Bench in Seeni Nadan v. Muthuswami 
Pillai (3); for, if in.such a case the business is to be treated as 

in law transferred.to the new Court, there is no reason for ° 
holding that when the local jurisdiction is transferred, it ought 
to*be otherwise. Taking the converse of the facts of thf 
present case, what will be the position if after the re-establish- 
ment of the Additional Subordinate Judge’s Court, the decree- 
‘holder should apply to the3rd Sub-Court itself ?In Tara Chand 
Marwari v. Ram Nath Singh (6) Maclean, C. J. held that it 
would continue to have jurisdiction. It does not appear whe- 
ther in that case the new Additional Court had territorial 
jurisdiction so as to fall under S. 37, cl. (2). A similar 
question recently arose in Rajagopala Pandarathar v. Thiru- 
pathta Pillai (7) in the following circumstances. A decree 
absolute for sale in a mortgage suit had been passed ‘by .the 
Sub-Court of Tanjore and an application for execution: of that 
decree was pending before it. At that stage the jurisdiction 
over the mortgage properties was by a Government notification 
transferred to the District Court ofgWest Tanjore. On the 
strength ofan order*of the District Court under S. 24, the sale 
was held by the Sub-Court itself and the validity of the sale 
was questioned on the ground that the Sub-Court had no juris- 
diction. It was argued in answer, that both the Courts had 
jurisdiction in the matter, the Sub-Courteas the Court wHich 
passed the decree and the District Court as the Court to which 
the decree was transkerred by operation of law. But their Lord- 
ships left that question open, merely referring to Seeni'Nadan. « 
v. Muthuswami Pillai (3) to indicate the conflict of decision 
on the point in this presidency. The Calcutta High. Court 
seems to recognise jurisdiction, at any rate under S. 1 $0, Civil 
Procedure Code, in both the Courts. [See Jahar v. Kamini 
Debi (8), Udit Narain Chaudhuri v. Mactuna Prasad(g) and 0 

t. (1916) ILR 39 M 640: 31 M L J 300 (PC). 
3. (1919) ILR 42 M 821: 37 ML fF 28%. e N 
6. (1906) 4 C L J 473. 7. (1925) 50 M L J 161. 
$. (1900) I L R 28 C 238, 9 (1908) I L R 35 C 974. a 
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Amin-ud-din Mullick v. Atar Mani Dasi (10)'| though there 
was some divergence even.there in the earlier cases. The 
distinction guggestetl in. the Calcutta cases, vig., that in such 
cases the Court which pasd the decree is a proper Court for 
purposes of Art. 182, cl. (5), Limitatior Act, though not a 
competent Court to order sale seems to be a way out of the 
difficulty and this seems to be also the true effect of the deci- 
„sion in Seent Nadan v: Muthuswami Pillai (3). 


_ The second ground on which the decision under notice is 
tested deserves s6me mention. From the accident of the new 
- Court being also designated Additional Subordinate Judge’s 
Court, Mullick, J. thinks that it is analogous to a tempoyary 
3 “closing of the Court and the learned Judge invokes the further 
analogy of a vacancy in the Judgeship of a Couré in the 
interval between the leaving of one Judge on transfer and the 
arrival of another. These analogies, it is submitted, over- 
look the fact that in such cases.the Court is there all the time 
‘notwithstanding the temporary absence of the presiding.officer 
and that often arrangements are made for the receipt of 
‘papers or the filing of urgent applications. The logical result 
of his Lordship’s view will be that if the period for presenting 
an application should expire between the abolition.of the old 
Court and the establishment of the new, it can be filed on the 
> day of the establishment of this Court. We do not think 
- there is any warrant’for such a conclusion. 


e e 
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BIDHYADHAR Bacuar v. MANINDRA Natu Das, tL R 
53 Cal. 14. ; . 


The majority of the Full Ben have held in” this .case 
that when a suit for the recovery @ land and mesae profits 
pendente lite is brought in a Court of limited jurisdiction and 
the matter is within’the pecuniary limits of the Court’s juris- 
diction when the suit is laid, the Court can award mesne profits 
pendente lite even though the amount when assessed is beyond 
its pecuniary limits. This has been well understood to be the 
law in Madras, Patna and Allahabad and it looks somewhat 
strange that in spite of the inclination of the referring Judges 


in| this case the point was not considered as arguable at the bar, 


before the Full Bench. Indeed after the searching examina- 
tion whichethe question received at the hands of the late Sir 
K. Srinivesa Atyangar sitting with Justice Ayling in the Order 
of Reference to the Full Bench in Kannayya Chetti v. Venkata- 
narasayya (1) to which the Full Bench could not add anything, 
one should have thought that there was little to be said for the 
contrary view. ‘The principle of this decision was affirmed as 
early as Madho Das v. Ramji Patak (2) which was followed 
later in Sudarshan Shastri v. Ram Prasad (3). Again the 
Patna High Court in Dinanath Sahai v. Musst. Mayavati 
Auer (4) decided the very question that arose in this case on 
much the same grounds as those of B. B. Ghose, J. in his 
leading judgment in this case. The anamolous situation 
which resulted in the facts of this case is sufficient to show the 
difficulty in the way of accepting the view in Bhupendra Kumar 
Chakravarty v. Purna Chandra Bose (5). The decision in 
the case under notice having restoreel uniformity in the law as 
to award of future rhiésne profits, we would proceed and 
venture to submit that even in cases of past mesne profits 
where the plaintiff can only put a tentative valuation in his 
plaint a Court of ‘limited pecuniary jurisdiction can award a 
sum over its pecuniary limits when after. assessment it is found 
thet the amount exceeds its limits, at any 
rate in cases where the plaintiff has not 
fraudulently undervalued his claim for past ‘mesne 
profits. In Madras the tentative valuation is not open to 
objection at all by the other side; cf. Ramiah v Ramaswami(6) 
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and Arunachalam Chetti v. Rangasami Pillai (1); but this 
view is not accepted by all the other High Courts. Whether 
the nature of a suit for mesne profits is one for money under 
>. 7°(1) of the Court Fes Act or one for accounts falling 
under- S. 7 (iv) (f) %t-can only be tentatively valued 
by the plaintif as the property in the hands 
e of the trespasser. Again it ‘seems to be clear 
from S. 11 of the Court Fees Act, that the Court can award 
a sum in excess of the plaintiffs original claim; and it is only 
with a view to pyotect the public exchequer, the plaintif? is 
e bound to pay the Court-fee on the excess before execution.. 
The Order of Reference in Kannayya Chetti v. V enkatanara- 
savya (2) expressly decides the case of past mesne ‘profits as 
also the case of a suit for accounts. But when once the prin- 
ciple is recognised as was done by the majority of" the Full 
Bench in this case, that if the suit when laid is properly within 
the jurisdiction of the Court of limited pecuniary jurisdiction, 
all reliefs could be finally and effectively given to the plaintiff 
in the suit even though they may exceed its pecuniary limits, 
the decisions in Nand Kumar Singh v. Bilas Ram Marwari(3) 
and Gopal Singh v. Indra Kumar Hazra (4) relating to suits 
for mesne profits prior to suit and suits for accounts would 
seem to require reconsideration. Otherwise the same ana- 


moly is likely to happen in those cases as resulted in the facts 
ot this case. 


NARESH CHANDRA Bose v.. KRisHNA BHABINI DASI, 
IL R 53 Cal 42. ° ° 


There can be no guestion that when the decree ina suit 
does not proyide for interest on the dearee amount, the execut- 
ing Court cannot award interest on the amount in execution. 
But in this case the Court went further and expressed an 
opinion which was not necessary for the decision of the case 
that interest on the decree amount might be recovered in a 

>. separate suit by way of damages for detention and reliance 
was placed for this proposition on the decision of the Privy 
Counal in Seth Gokul Das Gopal Das v. Murli and Zalim( 5). 
If the question had arisen in England it would have been held 
under S. 17 of the Judgments Act of 1838 and O. XLII R. 16 
e of the Rules of the Supreme Court, that interest would be 


tr (19:14) IL R38 M 922. 2. (1916) ILR40Mı (FB). 
3. (1817) 3 Pat L J 67. 4- (1909) 13 C W N 493. 
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recoverable in execution itself at 4 per cent. per annum or 
at the rate agreed in the contract, if the contract provided that 
interest at a different rate is payable on the amount of the judg- 
ment. We have no ANA in the statute law 
here; and such provision that we%have is to the contrary effect. 
Prior to the enactment of the second clause of S. 209 of the 
Code of Civil Procedure of 1882 which was introduced by 
S. 20 of Act VII of 1888, there were decisions to the effect 
that where the decree did not provide for interest after its 
tlate, the executing Court could not grant it in ‘execution. See 


Sadasiva Pillai v. Ramalinga Pillai (1) and the cases referred 


to init. But this enactment goes further and provides that 
if the decree does not allow interest after its date, it must ebe 
deemed to have been refused. Even if it had stopped there, 
a subse{uent suit for the interest on the decree amount would 
be barred on the principle of res judicata; but the section goes 
still further and provides .in terms that no separate suit shall 
lie for interest on the decree amount. In this connection, it 
is dithcult to see whether it will make any difference that 
interest on the decree amount detained is claimed in the subse- 
quent suit by way of damages or otherwise. All the same, 
the principle of S. 34 (2) of the present Civil Procedure Code 
corresponding to the second clause of S. 209 of the Code of 
1882, would seem to apply and bar a subsequent suit for 
interest. Again, we are not sure that the fact that interest 
is due in the case under notice from the dates of the various 
instalments under the decree and pot from the date of the 
decree itself would make any difference in the application of 
S. 34. Anyhow, the authority of this case would have un- 
doubtedly been greater if it had considered the effect of the 
section and examined whether in the light of that provision, 
the case in Seth Gokul Das Gopal Das v, Murli and Zalim (2) 


can be considered good law at the present day? 





DWIJENDRA NATH MULLICK v. GOPIRAM GOVINDARAM, 
bobg IR ag Cal 6a; ý 


This is a Case on the border line and the learned Judges 
proceeded to decide on the facts whether there was an agree- 
ment to stifle a prosecution rendering iavalid the mortgage 


executed by the person who originally misappropriated the” 


amount and his brother who was in no way under an antecedent 
e ° 
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liability to the mortgagee. In all such cases it is somewhat 
dithcult to get out of the feeling that an honest man is attempt- 
ed to be cheated of his money by this defence of illegality and 
it is no Wonder that Judges ti to help the unfortunate plaintiff 
from the rigorous legal consequences of the transaction, if 
there 1s no moral guilt on his part, as in thisecase. A prose- 
@ution for criminal breach of trust was actually pending in the 
case against one of the defendants and he and his brother 
agreed to execute a mortgage for a part of the sum mis-appro- 
` priated if the crimiaal case pending were withdrawn. Judged 

“by the rule laid down by Lord Lyndhurst in Egerton v. Brown- 
low (1) that “ any contract or engagement having a tendency 
hdwever slight to affect the administration of justice is illegal 
and void,” one cannot be sure whether the mortgage in this 
case was not illegal and void. Again the brother joining in 
the mortgage would seem to take it out of the class of cases 
where there is a pre-existing liability on-the part of the accused 
where it has been held that the security is for the pre-existing 
liability and the hope that the prosecution will not be proceed- 
ed with is immaterial. A somewhat similar case came up 
betore the Patna High Court in Adhikanda Sahu v. Jogi 
Sahu (2) where also the same conclusion was reached with 
some hesitation by the learned Judges. The main difference 
between that case and the present is that in the Patna case, 
a prosecution was not actually pending but a sanction to prose- 
cute had been obtained by the plaintiff. Reference may use- 
fully be made to a critical ote on that case in A dhikaida Sahu 
v.. Jogi Sahu (3) where the decisions bearing on the subject 
have been noticed and reviewed. 
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VENKATACHARYULU v. VENKATASUBBA Rao, I. L. R. 
48 Mad. 821 : 49 ML J 313. 


The question in the case was whether there is a,charge 
in favour of the lessor in KW a premium payable under 
a document of perpetual lease. On principle, it is difficult 
tó see why there should not be a charge for premium quite 
as much as for the purchase money, but it is too much to expec? 
either, principle or logic except to a very limited extent, in 
English Law especially. For instance, if premium ts a charge, 
it is difficult to see why rent also should not be a charge. ` But 
rent is not a charge either in England or apart from Statute 
in India. [For India see Padakannayya v. Narasimma (1) 
and Rajagopalachari v. Subbaraya Mudali (2)]. The Trans- 
fer of Rroperty Act does not give a charge for premium and 
except avhere there has been a definite course of decisions to 
the contrary, that should govern leases as a matter of equity 
and good conscience. 


But there is another aspect of the case which has not 
been considered. Now that kudivaram and melwaram are 
recognised as two distinct interests, where there has been no 
merger of the two interests, there is much to be said for the 
view that premium would be part of the purchase-money. In 
cases within S. 25 of the Estates Land Act, the provisions of 
that section sient govern and there could be no question of 
charge. In other cases kudivaram interest is assimilated in 
this country to perpetual lease-hold interest and the rules as 
to, leases should goyern such cases. 9 If the creation of a kudi- 
varam or ryot’s interest is possible, one should think that the 
creation of such an interest would be a sale and not a lease 
at all. Kudivarafi' proper is not lease-held interest—it 
is ownership itself. The relation between the kudivaram- 
dar and the melwaramdar is not one of tenant and landlord, 
but of an owner and an owner. ‘The failure to recognise this 
fundamental fact Has been the curse’ of the revenue history of 
this. country and is colouring the enunciation of law. o 


SALAKSHI ‘AMMAL v. DORAIMANIKKA Nadan I. L. R. 
48 Mad. 827 :49 M L J 341. 

In this case, a Hindu father bequeathed certain of his, 
self- acguired property to charity constituting his, sons trustees 
and giving them direction not to partition the , Properties. 
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After a time, the sons divided the joint family properties but 
left these properties alone on the ground that they have to 
be administered according to the will. The question was as 
to whether on the death of§one of the brothers and his son, 
his widow was entitled to thé management along with the other 
brother. Their Lordships hold, not. Incidentally the question 
és discussed as to whether the trusteeship was held by them 
originally as members of a joint family or as tenarts-in- 
common. Their Lordships hold, following the ruling laid down 
in Nagalingam Pillai v. Ramachandra Thevar (1) that 
e the sons must be presumed to hold the office as members of 
a, joint undivided family. In Lal Ram Singh v. Deputy Com- 
nsisstoner of Partabgarh(2)their Lordships of the Privy Coun- 
cil indicate the difference ot opinion between the various Courts 
on this matter and say that they would have 
to examine for themselves the text of the 
Mitakshara if the question . directly arose before 
them. That leaves the various High Courts where they 
were and the learned Judges in this case rightly hoid that the 
course of decisions in Madras is unaffected by the decision 
of the Privy Council. The presumption in question does not 
seem to stand alone. The presumption as to grant to women 
and that in respect of putravaksam granis in Malabar 
seem to be involved in the fate of the presumption in question. 
In the partition between the brothers, the office being left in 
Status quo ante, their Lordships held that the office survived 
to the brother and the widgw could not come in. Their Lord- 
ships apparently have some doubt as to the correctness of 
Meenakshi Achi v. Somasundaram Pillai (3), at any rate they 
were not prepared to accept its correctness without further 
examination, that is to say, as to whether it is possible to have 
a paytition of the office so as to bring in widows. In cases 
where there is an express or implied prohibition in the deed 
or document constituting the trust, the pastition would seem 
to be out of the question. Where the trusteeship is only by 
implication held by the family, the further implication that 
when the family becomes divided, the course of devolution 
should uridergo a variation, is not excluded. + 


BELI RAM AND BROTHERS v. RAM LAL, I L R 6 Lah. 380. 
°” . One of the questions raised in this case related to the 
effect of an injunction on the validity of an alienation made 
1.° (19019 I L R 24 Mad 429 : 11 ML J 210. —— 
2. (1923) I L R 45 All 596 (P C). k 
3. (19209 IL R 44 Mad 205 :39 M L J 403.. 
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contrary to the terms of the injunction by the person enjoined 
thereby. On the finding that the alienor, ir this case, was 
not the person,against whom the injunctfon was ‘directed, the 
other question did not really aris for decision. ‘It is 
well established, that equity acts in personam only and that an 
injunction binds anly the parties to the injunction and those 
that aid or abet the party enjoined, in the breach of the in-e 
junction with notice of the injunction. [See Svaward v. 
Paterson (1) ]; Scott v. Scott (2). It accordingly follows that 
the penalty for breach of the injunction cannot be the avoidance 
of the alienation but only the punishment provided 
by O. 39, R. 2, Civil Procedure Code. In Puzhak- 
kat Edom, v. Mahadeva Pattar. (3), a karnavan contrary t® 
the terms of an order of Court'restraining him from borrow- 
ing money raised loans for purposes binding on the tarwad 
and it was held that notwithstariding the injunction order, the 
debt (if otherwise proper) -was binding on the tarwad. 

This question has sometimes arisen with regard to the 
validity of marriages celebrated in defiance of an order of 
Court. The Courts have held that the marriages are not 
thereby invalidated. Reliance has no doubt been placed . on 
the doctrine of Factum Valet but it has also been recognised 
. that injunctions do not nullify acts done in defiance of them 
[Bat Diwali v. Moti Karson (4)]. The persons guilty of the 
breach and those that connived at it will no doubt be guilty of a 
contempt of Court. [Subhadra Koer v. Dhasadhari Goswa- 
mi (5)]. By S. 43, cl. (4) of the Gyardian and Wards Act, 
O..39, R.e2, C. P.eC., is made applicable to certain cases and 
under S. 44 of that Act, a guardian is liable to imprisonment 
and fine, if he should remove the ward outside the jurisdiction 
of the Court, without obtaining its permission urider S. 26. The 
question does not appear to have arisen ag to what thee eflect 
of the injunction will be, if the breach be in favour of a person 
who has notice of thy injunction. Itis not clear if their Lord- 
ships had this in mind when, at the end of their judgment they 
advert to the fact that the alienees were “bona fide purchasers” 
for valuable consideration without notice of any fraud or 
collusion on the part of the vendor.” | 


Mc. DONNELL v. KING-EMPEROR, I Į R 3 Rangoon 524. 
At the time that this decision was given, the Madras High 
Court had not abandoned its view that notwithstanding the 
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enactment of S. 499 Indian Penal Code, the English doctrine 
of absolute pr ivilege was available here. The learned Judges 
accordingly purport to dissent from the Madras view and 
follow that of the other Hih Courts. But this Court also 
has since laid down that so far, at any rate} as criminal pro- 
ceedings are concerned, S. 499, Indian Penal Code, must be 
*aken to be exhaustive, (See Criminal Revision Case No. 490 
of 1925) though, in form, the Full Bench purport to leave the 
position of advocates alone. The rigour of this narrowgr 
Mm view is however considerably-softened in its practical applica- 

tion by the suggestion that it must be presumed that the 
Advocate’s remarks were made on instructions and in good 
faith, that he was not actuated by any malice or private motive 
in making them and that to “displace the presumptiog of good 
faith, there must be convincing evidence that the pleader was 
actuated by an improper motive personal to himself and not 
by a desire to protect or further the-interest of his client in 
the cause; 


HARGOBIND-KISSHAN ean: v. HAKIM SINGH, (1925) 
IL R 6 Lah. 548. 


This case takes the stricter view that the Court has no 
power to refuse a decree-holder’s application for arrest of the 
judgment-debtor and direct him to proceed in the first instance 
against the property of the judgment-debtor as held in Bahadur 
Khan v. Viroo Mal (1). The same strict view appears to have 
been taken by Schawabe, C. J., in an unreported case (referred 
to by Kumaraswami Sastri, J.,in Peruri Susyaprakasam v. P. 1. 
Muniswami Chelty (2) “but there is much to be said in 
favour of the more liberal*view adopted, by Kumaraswamt 
Sastriar, J., in the last mentioned case, especially having regard 
to sules 37 and 40 of O. 21 Civil Procedure Code, which are 
not referred to by the learned Judges in the case under notice. 
It is one thing to say that the Court has no power to postpone 
execution against the person of the judgment-debtor and 1 

“different thing to say that the Court should afford every help 
and facility to the decree-holder to realise the fruits of his 
decree and that it should not lightly refuse kis application to 
arrest the judgment-debtor. The latter view will be  suffci- 


ent to meet all the considerations adverted to by the learned 
Judges of the Lahore High Court. 
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. Rama Raja THEVAR v. PAPAMMAL, I L R 48 M 805. 


Two questions of Hindu Law arosg in this case first as to 
a concubine’s right of maintenange and secondly whether she is 
entitled to residence. On the | ieee question, it was held 
following the carlier case in Panchapagesa Odayar v, Kanaka 
Ammal (1) that she was entitled after the death of the para- 
mour provided she satisfied certain conditions. That 1s 
to say, she should be a woman continuously and exclusively 
kept and secondly she should remain chaste after the death of 


the parantour. A further condition that she should be the, 


mother of illegitimate children is noticed by Mr Justice Spen- 
eer but Mr. Justice Ramesami recognises only the two conglt- 
tions referred to by us. We do not think there is any justi- 
ficationefor the imposing of such a further condition. The fact 
that the duty is imposed on the sovereign—_who would take in 
the case of a sudra, only in the absence of an illegitimate son 
clearly points to the contrary. 


On the second question, though there is no discussion 
their Lordships would seem to accept the argument of Mr. 
Ramachandra Aiyar that maintenance includes residence. 


In the case of Avaruddha stris, they are members of the 
family really and as such the general prohibition of the aliena- 
` tion of residential house on which the right of residence of 
th- widow is based would seem to justify the recognition of 
the right of residence of the concubine as well. at any rate 
of a concubine who was being trgated as a member „of the 
family. ° e 


SUNDARASIVA"RAO v. VRYYAMMAL, I L.R. 48 M. 933. 


What is the effect of a surrender on alienations effected 
by the widow before the surrender was the question in this 
case. In Kottagalli Subbamma v. Jatavallabha Subraman- 


yam (2) Sadasiva Aiyar and Napier, JJ. held that the aliena- | 


tions must stand good during the widow’s lifetime. - But 
their Lordships’ view was coloured largely by the then pre- 
vailing view as*to the effect of adoption in similar circum- 
stances. Two views are possible__either, having made altena- 
-tions, she is disabled from accelerating the estate of the 
heir “by conveying absolutely and destroying her life-estate’® 
or by “withdrawing her own life-estate” or her surrender must 


e 1. -(1917) 33 M L J 455. 
2. (1915) I L R 39 M 1035: 3a M L J 260. 
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be taken subject.to her alienations. Logically, the former 
scems more satisfactory. Discussion on parallel lines has 
gone on as to the tenaht's right to surrender after creating in- 
cumbrances on the land. _ Irthe case of leases, the intermedi- 
ate alienations are saved but the surrender is upheld. Surrender 
in the case of the widow cannot be assimilated to alienation as 
wirrender in the case of the tenant can be, from the difference 
in the nature of the respective interests of the reversioners in 
the two cases. THe law as to surrender is largely a creation 
of Courts and it may, as Mr. Justice Kumaraswamj Sastriar 

*observed in Vaidyanatha Sastri v. Savithri Ammal (3) “be 
hedged in by appropriate limitations dictated by Justice, 
Eguity and Good conscience.” From that point of view, stare 
decisis is perhaps be safest rule for the guidance of e Courts 
in this matter. 


MANAVALAN v. Parry AND Co., FL R 48 Mad. 815. 


On the finding that the subject-matter of the two leases in 
_ the case was different, the further conclusion followed that the 
taking of the second lease did not involve the surrender cf the 
first. But if the subject-matter was the same, it is much to be 
doubted whether the refinements suggested by Mr. Justice 
Ramesam are admissible (under the English Law, apparently ` 
they are not) having regard to the illustration to'S. 111 which 
seems to accept the English principle to the full. 


BANSILAL ABIRCHAND v. GHULAM ‘ManBup KHAN, 
I, L. R. 53 Cal. 88 (P. C.). 


In this case the principal debtor and the surety were 
apparently resident in the Nizam’s Dominions at the time of 
the contract and at the date of suit and it is said that the credi- 
tor had a place of business at the date of sum in Secunderabad, 
which is an adjoining British Contonment. It jis not clear 

° from the facts as set out in the judgment whether at the date 
of contract the creditor was also resident in the Nizam’s 
Dominions or not. The question arose whether under these 
circumstances a suit against the principal debtor and the surety 
could be brought in the British Court relying on the common 

“law rule that in the absence of a contract express or implied 
as to the place of payment, the debtor has to seek the creditor 

,4 and pay him wherever he may be. Their Lordships have 











3. (1917) LLR 41 M 75:33 ML J 387 (FB), 
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held that even if the common law rule is applicable to India, — 
which they have left open__it has no application to the present 
case, as the creditor was outside the realm which is presumably 
the .Nizam’s Dominions, and the fule applies only when thc 
creditor is within the realm. The leading authority on ‘the 
applicability or otherwise of the rule to cases where the creditor 


is abroad is the case of Fessard v. Mugnier (1) where the ° 


creditor was in:Paris and the debtor contended he was absolv- 
ed, from tendering to the creditor as he was outside the realm 
ol England, Erle,-C. J. with the concurrénce of his cel- 
leagues pointed out that the rule applied also to cases where 
the creditor was abroad, except where the creditor was in 
England at the time of the contract and went abroad after? 
wards,in which case the tender need not be made to the creditor 
abroad. , If therefore in the present case, the creditor was 
within the Nizam’s Dominions at the time of the contract 
but went into Secunderabad tater, the suit would not have been 
entertainable by the British Court, as the debtor would not 
in that case be bound to come out of the Nizam’s Dominions 
into ‘British territory to pay the money. But, if, on the 
other hand, the creditor was at Secunderabad itself on the date 
of the contract, we doubt, whether in that case, on the applica- 
tion of the common law, the debtor might not be bound to 
tender the amount at Secunderabad. 


On the other question which their Lordships have left 
open, as to the applicability of the c»mion law rule itself to 
_ this country, opinio:? in the various High Covrts is divided. 
A Division Bench of the Bombay, High Court of which Sir 
Lawrence Jenkins was a party held in Puttappa v. Vira- 
bhadrappa (2) that the common law rule has no application 
in this country in the face of the express provision ia St 49"0f 
the Indian Contract Act. But there is a decision the other 
way in Motilal v. Surajmal (3). In Madras, the common 


law rule has been considered to be applicable in Raman, « 


Chetitar v. Gopalachari (4) although it was held that “it 
would not entitle the creditor to sue in his place under the 
terms of S. 17 of the Civil Procedure Code of 1882.. It is 
not clear what the learned Judges would have held under 
5. 20 (c) of the Code of 1908. In Allahabad, the applica- 


tion of the common law rule has been recognised in Sri Narain 


I. 18 CB (N S) 286. 2. (1905) 7 Bom L R 993. 
3. (1904) I L R 30 Bom 167. . 4. (1907) IL R 31 M 223. 


~ 
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v. Jaggannath (5) and Bangali Mal v. Firm Ganga Ram 
Asharfi Lal (6) although the effect of S. 49 of the Contract 
Act js not*noticed’ in the judgment. The-Chief Court of 
Lower Burma has held i$ Yar Mahomed Khan v. Amir-ud- 
din (7) that the common law rule is in Force here and that 
there 1s nothing inconsistent with it in S. 49. 


While we are on this point, it is perhaps interesting to 
refer to the rule of English common law as to place of per- 
formance of contracts where there is no express or implied 
agreement as to the same. The rule that the obligor has to 
find the obligee is not restricted to the case of payment of 

, money only. Sec Fowler v. Midland Electric Coporation, for 
Power Distribution Limited (8) and the cases collected in 
Halsburry’s Laws of England Vol. VII, pp. 416, 417. 
The rule, however, does not apply to casese where 
things ponderous have got to be delivered in 
which case, the obligor has to ask the obligee to fix a place 
for performance and is not bound to carry them wherever the 
obligee may happen to be for the time being. This rule is 
similar to what we have in S. 49 of the Contract Act. Again, 
even if it is payment of money, under the common law, it need 
not always te the obligee wherever he may happen to be. For 
instance if it is rent, it is sufficient if the tenant is present on the 
demised premises to pay the amount to the landlord and the 
landlord could not distrain afterwards. There is however, 
a further distinction that on a covenant for payment of rent, 
tender on the demised*premises is insufficient and should be 
made to the landlord wherever he m&y be. “Haldane v. 
Johnson (9). So that, it ig only in case of payment of money 
in gross, as jt is called, that the debtareis bound io seek the 
creditor and pay him wherever he may be. When the 
qfiestion comes to be discussed fully in this country it will have 
to be considered’ whether all.these technical distinctions should 


be observed here. . 
5. (1917) 418 C 890. 6. (1922) 71 TC 331. 
7. (1913) 20 I C 683. $. (rorz)er Ch. 656. 


” 9. 8 Ex 689. 
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- Sarpart MAL ù. HIRDE — I. L. R. 6 Lah. 384. 


. The rule enacted in O. 2, R. 2 is a complement to the 
rule of constructive res ie ‘enacted in Exp. IV to S. 11 of 
the Code; but to the extent to ita i the bar under the former 
goes further than: ts — in the rule of res judicata, the 
policy underlying O. 2, R. 2 has sometimes been adversely 
commented on. Jt has wie been recognised that the literal 
enforcement of O. 2, R. 2 may lead to hardships which were 
perhaps not contemplated by the law and ways have been 
found to minimise the hardship. For instance, it has been 
held that the rule has no application to cases, in which, at the 
time of the institution of the former suit the plaintif had no 
knowledge of the facts on which the second suit is based ¢ 
[Amanat . Bibi v. Imdad Husain (1), Gora Chand Haldar v. 
Basanta “Kumar (2) and Batul Kunwar v. Munni 
Lal ( 3i]. Again, the rule has not been applied to cases in 
which the Court in which the former suit was laid was not 
competent to grant the relief claimed in the later suit. 
[Subba Rao v. Rama Rao (4), Pattaravy Mudali v. Audi- 
mula Mudali (5), Narasınga Rao v. Venkatanarayana (6) 
and Ram Harakh v. Ram Lal (7).- Cf. however Basavana 
Gowd v. Doddalingappı (8)]. But even within the limits 
within which Courts have been prepared to apply the rule, 
there has been considerable difficulty in determining its appli- 
cation to particular cases on account of difterence of opinion 
as to the precise significance of the expression" cause of action,” 
which has undoubtedly been differegtly defined for different 
purposes atd in different contexts. In view of the observa- 
tions of the Privy Council in Chand Kour v. Partab Singh (9), 
we must, for the purposes of this rule also, interpret the ex- 
pression as having “no relation whatever to the defence which 
may be set up by the defendant” nor depending “upon ¢he 
character ‘of the relief prayed for by the plaintif” In their 
Lordships’ words, “it refers entirely to the grounds. set forth 
in the plaint as the cause of action or to the media upon which 
the plaintifi asks the Court to arrive at a conclusion in His” 
favour”. 

Judged in thts light, we are ‘not sure if the decision Gidi 
notice can be regarded as based upon unquestionable ground. 


1. (1888) I LR 15 Cal 800 (P C). - 2," (1911) 15 CL J 258.. ` 

3. (1910) I L R 32 All 625. 4. (1867) 3 MH CR 376. 

5. (1870) sMHCR4r9. © 6. (1892) IL R 16 Mad 481. 

7.0 (1916) IL R 38 All 217 at 221. 8. (1823) 44 ML J 652. 
7) 9. (1888) I LR 16 Cal 98 (P C) 
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A plaintiff with a contract of sale.in his favour first sued for an 
injunction restraining the defendant from carrying out a pro- 
posed sale tọ another of the same properties and that suit was 
dismissed on the ground Ht he was not entitled to an injunc- 
tion as he could have askłd for specific performance [Vide 
S. 56, cl. (7), Specific Relief Act). When he next sued for 
„ Specific performance accordingly, he was met with a plea under 
"O. 2, R. 2. The case is fairly analogous to another class 
of, cases where a former suit for declaration having been dis- 
missed under the proviso to S. 42 of the Specific Relief Att, 
a subsequent suit bor possession is accordingly brofight. The 
course of decisions in this latter class of cases has no doubt 
been in favour of the maintainability of the second suit, ttot- 
withstanding O. 2, R.2 [see Sayed Siliman Saib v. Bontala 
Hasson (10)] but strong reasons in favour of a dififrent view 
are clearly, set forth. in the judgment of Karammat Hossain, T, 
in Bande Ali v. Gokul Misir. (1 1) (though ` the 
former suit in that case was one for an injunction and not 
for a mere declaration). . As was pointed’ out by the Appel- 
late Bench in that case, the inapplicability of the bar under O. 2, 
R. 2, to, such cases has to be sustained more on the ground of 
stare decisis, than on strict grounds of logic or principle. The 
question was raised in Madras i in Syed Siliman Saib y. Bontala 
Hasson.(10). where i it was held that O. 2, R. 2, did not apply, 
but the judgment i in that case can by no means be said to be 
very'instructive. The general trend of decisions has been to 
hold that the later suit for possession is not based on the same 
cause of action as the atic suit for declaration oreinjunction. 
Where the circumstances entitling the plaintiff to claim: posses- 
sion arose subsequent to tht institution of the earlier suit, it is 
easy enough to maintain this position [Stn nga Reddi v. Subba 
Regdi (12).]; but where the same facts have existed all along, 
it is not easy.to say whether the mere omission of the plaintiff 
to refer to some of them in his former plaint will justify the 
Court i in holding that by reason of the difference i in, the’ relief 
*sought for in the two suits, they are based on different causes 
of action. A further question will arise in respect of cases 
where the facts are :mis-stated, as for instance, where with a 
view to get an injunction in the earlier suit the plaintiff alleges 
that he is in possession, but it is afterwards found by the Court 
that he was not in possession. ‘A distinction has been suggested 





o.’ (1913) IL R8? Mad 247 : 25 M L J 125. i (191I L R 34 All 172. 
12. ‘(1915) I L R 39 Mad 987: 31 ML J 48 (Ę B). 
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in this connection between cases where:the '' omission or -mis- 
statement is wilful and those where it is due to: ignorance’ -or 
inadvertance. But we venture to doubt whethereand how far 
such refinements. are warranted, by the language of the" rule. 
cf. Munshee Buzloor Rahim v. humsoonnissa Begam. (13) 
and Syed Abdulla y. Harkishen Singh(14)'] . It is-worth noting 
that in O. 2. R. 2, the word ‘intentionally’ is inserted before 
the word. ‘relinquishes’ and does not govern the words ‘omit to 
sue.’ © (See, however, Rama Harakh v. Ramlal (9) ware 
Walsh, J:, thinks ‘omit to sue” involves intention]. 


In the’ case under notice, the learned Judges do not. Bi 
their decision even on the ground that the causes of action - 
tht two suits are different. They prefer to leave this ante 
tion oper and rest their conclusion upon the ground that'as the 
former suit sought a relief which the plaintiff was not‘entitled 
to get and “which the Courts could not grant him, he is not de- 
barred from subsequently bringing a suit in respect of a relief 
which the Courts can grant him.” [See also Tyrrell, J., ‘in 
Ram Sewak v. Nakched. (15) for an echo'of this reasoning} : 
` Tf the relief was one beyond the competence of the’ Court 
in which the former suit had been instituted, the case may at- 
least come within the course of decisions already referred: ‘ tō. 
But it seems to us open to doubt whether the mere fact that in 
the circumstances of a particular case, a plaintiff was not entitl- 
ed to a particular relief, will justify the introduction of a 
similar exception. [Cf. Abdul Hakim v. Karan Singh (16) 
where again a possible distinction isesuggested between cases 
where a Wrong relief was first asked for under a misapprchen- 
sion and those in which the plaintiff was even at the time of the 
first suit aware of the, relief to which he was entitled J. Suppose, 
on the other hand, an injunction had somehow been given in 
the former suit and the plaintiff next sued for specific -perfor- 
mance as well, for obviously the injunction canrfot by itself 
secure the propertysto him. We do not know how the learn- 


ed Judges would in that case, have dealt with the plea under, 
O. 2, R. 2. 


It may be useful here to refer to a decision of the Privy 
Council which, judging from the report, does not appear to 
have been brought to the notice of the learned Judges. In 
Rangayya Goundan v. Nanjappa Rao (17), there was an 


7. (1916) ILR 38 All ary at 221. 13. (1867) 11 MIA 551 at 605. 
14. (1905) 2 CL J 490. 15. (1882) 1g. R 4 All 261 (FB). 
.16: (Tog5)-TL R37 All 646. ` r7. (1901) I L R 24 Mad. 491 (PC), 
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agreement ‘for sale of a coffee estate under which' the vendee, 
claiming that he had been put in possession but that such pos- 
session had since been disturbed by the vendor, sued :n the first 
instante for recovery of pogsession under-S. 9 of the Specific 
Relief Act, for damages fol disturbance and for an injunction 
to protect his possession. The claim for possession and for 
damages was dismissed but a qualified injunction was granted 
restraining the “vendors from working the estate otherwise 
than.as the vendees may. appoint.” The purchaser next sued 
for specific performance but this suit was: dismissed by tie 
e Privy Council as barred by S. 43 of the Code of 1882 (corres 
ponding to the present O. 2, R. 2). Their Lordships say 
that the agreement was the basis of the claim in both the casts, 
in one of the claim for possession and damages and in the 
other of the claim tor transfer of the estate. R 


It is well-settled that the application of O. 2, R. 2, 
depends not upon the nature of the decision in the former suit 
or even upon the fact of a decision; the bar arises trom the 
mere fact of its institution. It is on this.ground that it. has 
been held that on a withdrawal of a former suit without liberty 
to bring a fresh suit, a second suit will be barred, not merely 
in-respect of reliefs claimed in the first suit but also in respect 
of what might have been claimed therein.. [Cf. Syed Abdulla 
v. Harktshen Singh (14){]. 


14. (1905) 2 CL J 490. ° 
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RAGHUNATH RITHKARAN v. THE IMPERIAL BANK OF 
India, Lro., I. L. R. 50 Bom. 49. 


In this case, the Imperial Bank presented for payment a hun- 
di under a mistake to a person whofwas not the drawee and the 
latter without satisfying himself that he was the drawee paid 
under a mistake the amount presumably under the impression 
that the Bank would not present it to him for payment unless 
he was the drawee. He found out the mistake several months 
later and gave notice to the Bank claiming back the amount 
over two years later. ‘Lhe question was whether he could re- 
cover the amount and the learned Judges have held in the nega- 
tive relying mainiy on English decisions. There being, 
no provision in the Negotiable Instruments Act applica- 
ble to éhe case, it falls under the general provisions 
of S. 72 of the Contract Act which enacts that a person to 
whom money has been paid or anything delivered by mistake 
must repay or return it; dnd it has to be noticed that no limita- 
tions are imposed by the section on the right of recovery and 
no distinction has been made between the case of money or 
any other thing which is paid or delivered by mistake. Under 
these circumstances, it is not clear whether the Indian legis- 
lature did not intend to introduce a simple rule in this country 
applicable to all cases and differing to some extent from the 
English rule which has a. number of qualifications . 
To refer to only some of them, it has been held in Eng- 
land that where there is a mutual relation between the parties, 
the party paying the gmoney, though under a mistake of fact, 
is disentitled from recovering. Thus in . Cocks v. Master- 
man (1), referred to by the learned Judges, it was held that a 
banker who had paid Money on a forged chequeeand had not 
given notice or forgery was held disentitled ‘to recover the 
money back. Coyajee, J., in the case under notice seems to 
think that the stringent rule laid down in this case would not be 
applicable here. The English rule was stated even more 
widely in London and River Plate Bank v. Bank of Liver- 
pool (2). But in view of the observations of the Privy Coun- 
cil in Imperial Bank of Canada v. Bank of Hamilton (3), it 
is not certain how far the Privy Council was prepared to fol- 
low them. Where, however, there is no such mutual’ rela- 
tion between the parties or no duty cast on the party paying 
the money, the delay on his part in discovering the mistake 





1. (1829) 9 B & C 002. 2. (1896) 1 QB. ' 
3. (1903) A C 49. . ; 
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would not disentitle him from recovering even though the 
other party might be prejudiced by the delay as pointed out in 
Durrant v.° Ecclesiastical Commissioners (4), referred to by 
the learned Judges in this Qase. We venture to think that 
this relationship or duty referred to must bt one antecedent to 
the payment of money and there was no antecedent relationship 

ein the case under notice as the plaintiff was not the drawee 
under the hundi. ‘The circumstance that the defendant who 
received the money under mistake was a bank would not seem 
to make any difference for this purpose. Cf. Kerrison y. 
Glyn, Mills, Currie and Co., (5). Again, the existence of 
the means of ascertainment of the real state of things by tone 
Dlaintiff that he was not the drawee of the hundi would not 
take the case outside the provisions of S. 72 of the. Contract 
Act, or the analogous rule of English iaw as it is we'] settled 
that for this purpose, even means of knowledge or carelessness 
in omitting to use diligence in inquiring into the fact is 
immaterial. See Kelly v. Solari (6) approved in Imperial 
Bank of Canada v. Bank of Hamilton (3). Coming to the 
Indian Cases it has been held in P. Ramiah and Co .v .Sådasiva 
Mudaliar and Brox. (7) that a change of position of the de- 
fendant i is not always material in denying relief to plaintiff who 
paid under mistake where the learned Judges have doubted the 
prior decision in K. M. P. R. Firm v. The Offical 
Assignee of Madras (8) to which one of them was a party and 
wnich placed a restricted and somewhat unnatural interpreta- 
tion on the terms of S. 2. While on S. 72 it may be re- 
membered that the section does not in terns draw 4 distinction 
between cases of mistake of fact and those of mistake of law 
which is well recognised in “England; bug dt may well be doubt- 
ed whether the distinction is not intended to be kept up here by 
the legislature. o 


e. ” SHIVANATHA Prasan v. Tuishi Ram, I. L. R. 48 All. ír. 


The expression “illegal and immoral” as used in connec- 
tion with Hindu Law has a much wider cognotation than it 
has under the ordinary law; so that while debts strictly illegal 
and immoral would nct be enforceable at all, a large number 

e ofthese would, though not enforceable against the son or his 


I 3. (1903) A.C 49. 4. (1880) 6 QB D 234. 
5. (1909). HÊ sL J (X B) 465. 6. (1941) 9 MN W 54. 
7. (1925) ILR4 M95:4959MLJa228. 8. (1922) 43 M L J 142. 
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Interest in ancestral property would be enforceable against the 
tather personally and consequently as against his self-acguired 
property as well as his interest in the joint fafnily property. 
Suraj Bansi Koer’s case (1) is arginstance of such debt and the 
father’s share alone was held to pass to the purchaser Inthe 
case of such debts if the father should die before his share is 
attached, and he also happens to leave no self-acquisition, the 
creditor will go without remedy. All this is elementary law 
but reporting proceeds in India. specially in Allahzbad_-on 
the footing that even elementary law requires to be periodically 
restated so that there may be ho mistaking about it or that a 


recent authority might be produced when called for 
. i - d 


FAQIR CHAND v. SANT LaL, I. L. R. 48 All..5. 


Ie is now settled law that attachment creates no interest 
but only prevents alienation. The decisionin Surej .Bunsi 
Koer (1) was passed at a time when it did create a charge and 
there was also the further circumstance that an order for sale 
nad been made. Nevertheless it has been uniform!y held by 


Courts that attachment prevents survivorship. The effect 
of attachment is thus stated by Lord Watson: ‘Actual parti- 
tion is not in all cases essential. An agreement by the mem- 


bers of an undivided family to hold the joint property indivi- 
dually in definite shares or the attachment of a member’s un- 
divided share in execution of a decree at the instance of his 
creditor, wil! be regarded as sufficient to support the alienation 
of a mengber’s interest in the estate or a sale under the exécu- 
tion.” , Madho Prasad v. Meherban Singh (2). Attachment 
has the same effect as a declaration of intention to divide. . In 
effect, the Court is “exercising that power on his behalf so as 
to render his assets available for distribution to the creditors. 
The sale conveys the interest as existing at the date of the at- 
tachment but, of ceurse, it is only a conditional exercise of the 
option— conditional in the sense that if the attachment does 
not materialise in a sale, it leaves the status quo ante undisturt 


ed. l 


Kashi Prasan v. MATHURA Prasan, I. L. R. 48 All 6. 


The Allahabad High Court would"not take [see Mashi- 
alun-nissa v. Rani (3)] as the Madras High Court would, 


1. (1879) ILR 5 Cal 148.” mo 
Za (1890) ILR 18 Cal 157 at 161. 3. (1889) ILR 13 All x (F B). 
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see Krishnamachariar v. Mangammal (1) Art. 182 of the 
Limitation Act literally and give a fresh starting point from 
the date of the appedl decree at whosoever’s . instance the 
appeal might have been filedy To prevent the hardship result- 
ing from such a rule, several exceptions have been recognised, 
e. g., where the appeal proceeds on a common ground and 
fnperils the whole decree, or where as in the case under review, 
the decree is a partition decree. The theory that a partition 
decree is a joint decree has been carried to such an extent that 
application for execution by any one of the various ,co-sharers 
“has been held to be sufficient to keep alive the entire decree. 


*JAGANNATH Prasan v JUGAL Kisuorg, I. L. R. 48 All. 9. 


The Hindu Law doctrine of “immorality and illegality”. 


or more properly “Avyavaharika” debt has been creating a 
e lot of trouble and the Courts are very much divided on the 
question. In this case, the point was. whether amounts for 
which a receiver became liable by reason of his misappropriat- 
ing the funds of the estate coming into his hands were such a 
debt. The scope of the exception has been very considerably 
narrowed by decisions like Chhakauri Mahton v. Ganga Pra- 
sad (2) which makes a distinction between liability in-the first 
instance for damages in respect of a criminal act, and liability 
incurred to make restitution to the injured party or tne liability 
imposed by the Court on that account. Another direction in 
which the exception is narrowed is that indicated in Tiru- 
malaiyappa Mudaliar v. Meerabadra (3) which makes a 
distinction between liability in respect of tie taking *of goods 
by an agent when. the taking itself is an offence and where the 
taking is not an offence by itself and apartsfrom any further 
acts in relation to it imposes a civil liability on him. The 
mere fact of convictien cannot on these authorities, conclude 
the question. ” The further and important question would be 
as to whether there is a civil lability independent of and uñ- 
* gonnected with the offence. It is no doubt a bit difficult to 
decide whether the liability is so connected or it is not. But it is 
difficult to differentiate the case of the receiver from that of 
an agent or trustee. Both of those cases come within the 
principle of Tirumalaiyappa Mudaliar v. V eerabadra(3) .The 
ecases that would conte within the exception are those of a 
thief or a servant who would have no sort of possession at any 
time but mere custody. | Ei 
E O KAA e€eeWuapVpUd h°  € a 
1. (1902) I L R 26 Mad 91. 2. (1911) I L R3 39 R39 Cal 862. — 
3. (1909) 19 M L J 759. 
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JAWANIE SINGH v. Upar ParKasy, I. L. R, 48 All. 
152 : şo M. L. J. 344 (P. C.). 

This case on the facts presents, no difficulty but.it con- 
tains an approval of the judgment of the Allahabad -High 
Court which is said to have followed Ganga Dayal v. Mani 
Ram (1) and dissented from Vigneswara v. Bapayya (2). and 
Doraisami Serumadan v. Nondisami Saluvan (3). /In-a case 
like this, one should have very much liked to have the judg- 
ment of the High Court of Allahabad but the reporter appa- 
rently thinks otherwise and people outside are helpless in the 
matter as the judgment of the High Court has not been report- 
ed anywhere. But our own idea is that this approval cannpt 
have any great disturbing effect. 


What appears in the case is that the father made an un- 
justifaBle alienation more than 12 years prior to suit and of 
the three sons, one had attained majority more than three 
years before suit and the question was whether the other sons 
also were not barred on that account. The father was alive 
at the date of the suit and therefore there could be no question 
of the elder brother being able to give a discharge on behalf 
of the younger brothers as well. He was not the manager, 
and in fact, Mr. Dube for the appellant conceded that the 
point of limitation was unarguable. If he was the manager, 
the learned Judges in Ganga Dayal v. Mani Ram (1) would 
seem to concede that he would be a person able to give dis- 
charge without the concurrence of the younger brother though 
according to them the question whether he is the manager 
would be one of fact and not a necessary consequence of his 
being the eldest member [judging from his question during 
the arguments in Nobin Chandra Barna v. Chandra Madhab 
Barna (4), Mr. Ameer Ali seems to be inclined the same way | 
Vigneswara v. Bapayya (2) is not quite satisfactory. It 
seems to proceed en the view that S. 8, second part (7. e. pre- 
sent S. 7), does not apply unless all the joint claimants are 
under a disability, a view which has not been accepted [see th 
judgment of Mr. Justice Bashyam Atyangar in Ahinsa Bibi v. 
Abdul Kader Saheb (5) |. It also seems to proceed on the view 
that a major member of the family competent to sue on be- 
half of himself and others is all that is required. A some- 


what similar view has been taken in Moidin® 


is ee I LR 3x All 156. 2. (1893) IL R 16 Mad. 436. 
3. (1912) I LR 38 Mad 118 : 25 M IPJ 405." 
e 4. : (1916) IL R44C 1:31 MLJ 886 (PC). 
5. (1901) I L R 25 Mati 26. 
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Kutti v. Beevi Kutti (6). This view is indefensible 
and it was from that view that Ganga Dayal v. Mani Ram (1) 
dissented and the Privy Council agrees with ‘the Allahabad 
view. In Ahinsa Bibi v. Mbdul Kader Saheb (5) Mr. Jus- 
tice Bhashyam Aiyangar takes Vi igneswara v. Bapayya (2) 
only to decide that the managing member is com- 
etent to give a discharge within the mean- 
ing of that section. He does not lay down any- 
thing beyond.that Moidin Kutti v. Beevi Kutti (6) has been 
taken to decide in Parameswaran Nambudri Pad w. Sankaran 
Nambudrl Pad (7) that in the case of a Malabar Tarwad, the 
adult Anandravans are persons that can give a discharge along 
with the karnavan though the karnavan is himself the party in 
default. In Doratsami Serumadan v. Nondisarmi Salu- 
van (3), the alienation was by the mother as 
guardian during the minority of two undivided brothers. The 


elder of them attained majority more than 3 years before suit 


and the question was whether the other brother was barred. 
Mr. Justice Abdur Rahim held he was Mr. Justice Sundara 
Atyar thought he was not so far as his share was concerned 
and the judgment of Mr. Justice Abdur Rahim was upheld in 
appeal. Neither Mr. Justice Abdur Rahim nor the Judges 
in appeal went so far as to hold that the existence of any adult 
member was sufhcient to bring the case within S. 7. All that 
they held was that the elder being manager, the suit was 
barred. The point of distinction according to Mr. Justice 
Sundara Aiyar was__that “the right was not a joint right and 
that Art. 44, the article applicable to the’ case made the at- 
tainment of majority the starting point andS. 7. which applied 
to joint rights alone could not be invoked ef aid of the defend- 
ant. The conclusion in Doraisami Serumadan v. Nondisami 
Saluda (3) is not quite satisfactory and might require 
re-consideration. But we have hardly the materials for it 
in the judgment of the Privy Council. Adl that we can read 
mto the judgment of the Privy Council is, wé think, that the 
extreme view taken in VigneSwara v. Bapayya (2) that the 
existence of an adult member or the view taken in Parameswa- 
ran v. Sankaran (7) that the majority of one of 
the existing members at the time of aliena- 


etion is sufficient to takt the case out of the section is untenable; 


more than that, it is dificult to read into the judgment. 


~ x. (1908) I L R gx All 156. 2. (1893) I L R 16 Mad 436. 
3. (1912) I L R 38 Mad 118 : 25 ML J 405. 
5. (1901) I L R 25 Mad 26. 6. (1894) IL R 18 Mad 38. 


7. (1914) M WN 689. 
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AMRIT LAL SEAL v. JAGAT CHANDRA THAKUR, I. L. R. 
4 Pat. 696. ; . 


The decision might well have been rested upon the facts 
of the particular case but as the learned Judges preferred to 
adopt a broader ground, they have laid down that where a, 
decree itself directed a sale of certain property, it is not open 
to the executing Court to refuse to carry out the sale even on 
the ground that the sale of the property is prohibited by law. 
They drawea distinction between sales in execution of money 
decrees and sales under mortgage decrees and emphasise the 
linjitations upon the powers of the executing Court. [See alsg 
Lamindar of Karvdtnagar v. Trustee of Tirumalai Tirupathi 
etc., Devéstanam (1)']. We may go a long way in agreeing 
with thedearned Judges, but it seems to us it may not yet follow 
that decisions like Raja of Viztanagram v. Dantivada Chel- 
layya (2) are wrong. Some of the authorities referred to by 
Mullick, J. are also not quite to the point. The first step to 
recognise is that the prohibition against voluntary transfer is 
not co-extensive with that against attachment and sale;(cf. S.6 
of Transfer of Property Act with S. 60, Civil Procedure Code} 
so that, if parties choose to mortgage property whose transfer 
is not prohibited by S. 6 of Transfer of Property 
Act, a sale thereof on foot of a decree obtained 
upon the mortgage cannot be objected to on the 
strength of the prohibition in S. 60, Civil Procedure Code. 
This is all that was laid down in Bhagvandas v. Hathibaj (3). 
The case in Bhola Nath v. Mt. Kishori (4) where objec- 
tion was taken in the suit itself andenot at the execution stage) 
does not carry us much further but it is useful as recognising 
the distinction between cases where the transfer of the property 
is prohibited by law and cases where it is not. In the former 
class of cases, where,a mortgage of such property is sought zo 
be enforced, the Coutt will ordinarily refuse to uphold the 
mortgage or decree a sale. But if by inadvertence it passes 
a decree for sale, even in respect of such property, there arises 
a conflict between two principles, viz., the rule of substantive 
law prohibiting the sale and the processual rule as to the 
limited powers of the executing Court. We must, however, 
state that, we do not see how a decree directing sale of such 





@ . 
Is (1909) I L R 32 Mad 429 : 19 M L J gor. 
. 2. (1904) I L R 28 Mad 84 : r4 M L9 468. 
3. (1879) I L R 4 Bom 25. ` 4. (1911) I LR 34 All 25. 
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property can ordinarily be vacated except in so far as a review 
may be possible. The rule that an executing Court cannot 
listen to any objection to the validity of the decree or to the 
jurisdiction of the Court which passed it [see H ari Govind 
v. Narsing = (5) and Maharaja of Bharatpur v. Rani 
Kano (6)] is not without its own lifitations__as for 
instance, mes a decree purports to be passed against a de- 
ceased person or against a minor defendant without a guardian 
ad litem (cf: Arunachalam Chetty v. Abdul Subhan, Sahib (7) 
Subramania Aiyar v. Vatthinatha Aiyar (8) ande Jungli Lall 
v. Laddu Ram Marwari (9)], though it may be permissible 
to doubt whether the Calcutta High Court has not gone goo 
far in this respect in the Full Bench decision in Gorachand 
Haldar v. Bafulla Kumar Roy (10). In the ẹclass of 
cases now in question, the refusal of the e execut- 
ing Court to carry out the sale is sought to be justified on a 
slightly different ground, viz., that the prohibition against the 
sale, so far as it rests upon grounds of public policy, ties the 
hands of the executing Court quite as much as it would have 
tied the hands of the trial Court had the matter been raised be- 
fore it and that the mere existence of a decree for sale cannot 
override the rule prohibiting the sale. We are not sure if 
this line of reasoning need necessarily be regarded as illogi- 
cal or fallacious. The question is really one of preference 
between two accepted principles where they come into 
conflict. Where the, prohibition against transfer is 
not sufficiently imperative or is „merely meant for 
the benefit of private parties, the position will of course be dif- 
ferent. A distinction has also been suggested—not perhaps 
without some.justification—between caseg where the decree for 
sale has been passed on compromise and those where it rests 
upon an adjudicatién by the Court, though, in inadvertence of 
the rule of prohibition Ramacami Naik v. Ramaswami 
Chetty (11) and Lakhmanaswami Naidh v. Rangamma (12). 

Lt must, however, be admitted that looked at merely from the 
point of view of the rule of procedure as to the powers of the 
executing Court, there is no reason why an, executing Court. 
should be more at liberty to question a compromise decree than 
to deal with a decree passed on contest. 





5. (1913) IL R38 Bom 194. 6. (1900) ILR 23 A x81 at 190 (P C). 
7. (1925) so M L j 232. 8. .(1913) ILR 38 M 682. 
9. (i%19) 4 Pat L J 240. 10. (1925) 29 C W N 948: 89 I C 585. 
11. (1907) I L R 30 M 255 at 262: 17 M L J 20168 
° 12. (1902) IL R 26M 31. 
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SHIAM LAL v. RapHE BALLABN, I. L. R. 48 A. 34. 


The point raised in this case was as to the right of the 
Court to maké provision for the value of improvement? effect- 
ed by a co-owner,on joint property. One way in-which the 
Court makes allowance for it is by allotting such property to 
the improving co-sharer much on the same principle as when 
a particular part of the property is sold by a co-owner, attempt 
is made by the Court to allot it to the alienee. It is a weil- 
recognised rule of English Law that a co-owher incurring 
expenses f6r lasting improvement, though not entitled to sue e 
for contribution, is entitled to be given allowance for at the 
partition especially where a sale takes place to the extent the 
value has been enhanced by the improvement. Lindley, p. 36. 
In re Jomes, Farrington v. Forrester (1), In re Cook’s Mort- 
Gage, Iawledge v. Tyndall (2), Leigh v. Dickenson (3) 
Shephard v. Jones (4) and Henderson v. Ashwood (5) apply . 
a somewhat similar rule to mortgagees. As Lord Macnaugh- 
ten puts it in the latter case, it would be contrary to common 
justice to deprive him of the benefit of the money laid out by 
him on those improvements, so far as they enhanced the valuc 
of improvements. In making allowance for improvements, 
he is chargeable with the rent of the part of 
in his occupation, i. e., to say the rent for which he might in 
justice and equity though not in law be accountable to the 
other co-owners or the mortgagor, as the case may be. The 
right to allowance for improvementg is not confined to cases 
where an account is glirected as to the rent. Nor does it seem 
to be confined to cases of sale. For we have Lord Justice 
Cotton arguing in Letgh v. Dickensow (3) : “ Whether 
the property 1s divided or sold by the decree of the Court one 
party cannot take the increase in value without making, an 
allowance for what has been expended in order to obtain that 
increased value. ‘Phere is, therefore, a mode by which money 
expended by one tenant-in-common for repairs can be recovered 
but the procedure is confined to suits for partition.” In re Wat-° 
son: Turner v. Watson (6) it was argued that the power to 
-make the allowance is confined to cases of sale in a partition 
action but the argument was not accepted. In Subbiah v. 
Gundlapudi (7) the right is confined) to improvements 
effected with consent. This is sought to be justified 


1. (1893) 2 Ch 461, 478. 2. @ (1896)e1 Ch 923. 
3. (1884) 15,Q B D 65, 67 and 69. 4. (1882) 21 Ch D 469. 
5. (1894) A C 150. 6. (1896) 1 Ch 925. w. (1922) 46 M 104. 
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by reference to the authorities but it does not seem 
to be so. If there is request or consent, in the view of 
the Judges in Leigh v. Dickenson (3), an action for contribu- 
tion will lie. It is only when there is no consent that the 
question arises and all the Judges ‘that took part 
jn Leigh v: Dickenson (3) seem to be agréed as to the pro- 
priety of making an allowance. It may be conceded that 
they did not consider the limits of the doctrine but consent is 
not indicated’as an essential condition for the exercise of the 
e equity. Possibly, one co-tenant will not be permitted to im- 
prove another out of the property. That principle could be 
deduced from the requirement as to the reasonableness of the 
improvement. That would certainly have a bearing on the 
question of bona fides . a 


' NAGENDRA Natu Patir v. RABINDRA Natu DeB, 
LLR ee Calle T32: 


This decision is of value as reviewing the authorities on 
the question of the alienability of relgious offices and brings 
out in clear relief the distinction between cases of alienation of 
the temporalities of the idol and those of the office of manager 
itself, a distinction which, though well recognised, 1s some 
times apt to be overlooked. Some of the observations in 
Mahamaya Debi v. Haridas Haldar (1), especially those 
regarding the validity of the usage of alienating religious 
offices, have led to some misapprehension of tne law on the 
subject and the question was considered &t some length with 
reference to the cases that had appeared till then in article in 
33 M. L. J. (Journal) 27. The learned Judge in this 
case has taken a somewhat bolder line, criticising the cases 
which are of doubtful correctness, as for instance, those in 
Mancharam y. Pranshankar (2), Rajeshwar Mullick v. 
Gopeshwar Mullick (3) and Nirad Mohmi Dassi v. Shibadas 

e Pal Dewasin (4). Again the learned Judge has considered 
whether the term “benefit” with reference to alienations of 
properties by limited owners, guardians, managers and shebaits 
can be understood as merely meaning propriety or reasonable- 
ness as it is sometimes done. See In re Krishnaswami Dass 


o Reddi (5) where a fearned Judge of the Madras High Court 


3. (1884) 15 Q B D 65, 67 and 69. 
1. (1914) I L B 42 Cal 455. 2. (1882) I L R 6 Bom 298. 
3. (1907) ILR 35 C 226. 4. (1909) ILR 36 C 975. 
e 5. (1912) M W N 167. 
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thought the term “necessary” itself should be understood as 
denoting nothing more than “reasonable and proper’. ‘This 
view is not now generally accepted and’ it seenis after the 
somewhat exhaustive exposition of the law on this subject by 
the Privy Council "in Palaniappa Chetty v. Sreemath Deiva- 
sikamony PandaraSannadhi (6) there seems much to be said 
in favour of the more restricted view of the term “benefit” as ° 
approximating nearly to strict necessity, which has found 
fayour with the learned Judge in the case under notice. 


(End or Vorum L.] Aa 
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> NOTES OF RECENT CASES. 


Waller and 
Madhavan Nair, J]. Cr. A. No. 338 of 1925, 
25th November, 1925. : 

Service of process—~Rules relating to—If ultra vires— 
Warrant of arrest—Signed not by Judge but by Deputy Nazir 
—Special authority—Proof of, unnecessary, 

The rules issued by the Madras High Court under R. 0, C. 
No, 3848 of 1921, dated 25th August, 1924, relating to process 
service, do not purport to have been made under S. 122, Civil 
Procedure Code, and therefore cannot have the effect of 
amending the provisions of the Civil Procedure Code in 
that behalf, | 

If they were framed under S, 20 of the Court-Fees Act 
they would appear ġo be ultra vires.as that section empowers 
the High Court to frame rules only i in respect of process fees 
and the remuneratiqn ‘of the process service establishment. 

Where a warrant of arrest issued under O, 21, R. 24 is not 
signed by the Judge himself, but only by'the Deputy Nazis, it 
need not be proved that any special authority wa$ given to the 
latter for so signings A general authority to do so may be pre- 
sumed, 27 C. W. N. 1042 followed. = 

A. V. Navayanaswami Aiyar for Accused. 

The Public Prosecutor for the Crown. 

T. S. V, ` 





-Spencer and Venkata- i Ta 
subba Rao, JJ. A. S. No. 90 of 1923. 
25th November, 1925. 


Contrgct—Suretyship —What constitutes = Receipt of commis- 
sion—Relationship of broker alone, ° 


yA ; 


Where a person who brought abouta contract of sale of 
goods was made liable also as surety by the Lower Court on 
the ground that he orally undertook to be responsible for per- 
formance and received a high commission, keld, in appeal, that 
he wasia mere broker and that mere recommendations at the 
“me of entering into a contract will not be sufficient in law to 
found a suretyship. 27 M. L..J..149 followed. | 


P, S. Narayanaswami Aiyar for Appellant. 


A. Krishnaswatni Aiyar and P. S. Chandrasekara Aiyar for 
Respondent, 
A T.S. V, . 


a eS 


Spencer and .Venkala- - i . 
subba Rao, JJ. A. S. No. 96 of 1923, 
25th November, 1925. a 

Sale of goods—Description of goods in footnote—If an. essential 
part of contract—Advance of purchase ka EE 
who commits breach, 'if can sue for. 

Where a contract of sale contained in a footnote the des- 
cription that the goods were those purchased |from B who, in 
turn, purchased from the Madura Mills: Held, that the des- 
cription was an essential part of the contract and that the 
tender of bales similar in quality though not purchased in the 
manner specified is not a Dau tender. II A. C. 455 followed, 


Quaere: Whether a “person, who has paid an advance of 
purchase money, can sustain a suit for refund of the advance 
even though he is guilty of breach of contract, 

K, Narasimha Atyar for Appellant. 

eA, Krishnaswamr Aiyar, P. S. Chandrasekara Atyar and 
P. S. Narayanaswami Aiyar for Respondents, 
T.S. V. .- 


Devadoss, J, 
' S. A, No, 238 of 1925, 
26th November, 1925. ° 
Civil Procedure Code, S. 92—Hindu' temple—Founder—Sub- 
e scriptions collecled—Right to give directions as to management— 
Removal of: trustees-—M ismanage ment—Proof of—lf ‘essential— 
Powers of Gouri. e ro 
Where'a person collects subscriptions from varimus persons 
and builds a temple, he has a rightito direct in what manner 


3 


the institution should be managed and what rights the trustees 
should have, ‘He is in the eye of law the founder, but the 
subscribers’ have a right to object to his arrangements: if their 
original intention is not carried into effect by him. 50 Cal. 292; 
10 A. C. 304; 43 E.R. 638 referred to, There is a presumption 
that the trust created by the founder ‘is what the contributors e 
intended to create. 


» When a scheme is framed under S. 92, C. P, Code, the 
Court has power to remove a trustee even witħout a finding that 
he has mismanaged the trust. The powers of the Court are wide 
and if the presence of a trustee is not conducive tothe manage, 
ment of the institution, the Court has, power to remove him. 
4 L. W. 228 ; 43 Cal, 1085:; 28 Mad, 319 referred to. 

T, R. Ramachandra diyar and S, R. Dikshit for Appellants, 
oT, he Advocate-General and K.S. Sankara Aiyar for Respond: 
ents. 

T. S, V. 


\ 
The Chief Justice. i ak 
ee C. R. P, No, 424 of 1924, 
lst December, 1925. 
Madras Village Courts Act, 1889, S. 73—Village Court deci- 
sion reversed by Munsif on merits—Jurisdiction of Munsif. 


Where in a suit for recovery of. money on accounts, a 
Village Court disbeliqved the plaintiff's evidence and dismiss- | 
ed his claim, but, under S. 73 of the Village Courts Act, the 
Munsit reversed the decision as it was unjust as the’ plaintift’s 
evidence was clear and conclusive, Held, the Munsif had no 
jurisdiction to treat the matter as an appeal and reverse the 
decision on evidence. 21 Mad. 363 followed. è 


K. P, AAA Aiyar for Petitioner, | 


Respondent not represented, 
TDi Ve 





Waller and Madhavan wo, 
Nair, JJ. C. R. P. No, 940 of 1924, e 
2nd December, 1925. Aa , 
Civil Procedure Code, 0, 9—AppltcabilitysSuit edismissed 
for defauli—eA pplication to set aside—Dismissal of, for default— 
Court if has power under O. 9 to set aside lattér dismissal, 


`~ 


i 


On a suit being dismissed for,detault, an application. was 
put in under O. 9 to set aside the dismissal. This appli- 
cation was itself dismissed for default, whereupon on an appli- 
cation being put in under O. 9 again to get aside this latter 
dismissal, the Court set it aside. -Held, O. 9 was applicable and 

e the Court had jurisdiction. to set aside- the second dismissal. 
Judgment of Phillips, J. in C. R, P. No. 1014 of 192+ followed. 


Ch, Raghava Rao for Petitioner. 


G. Lakshmana for Respondent. : i 
TeS: V, 


. ii g ' 
Ld . 


' ~ Ramesam, J. ct | 
S.A. No. 559 of 1923., 





2nd December, 1925, 
Registration Act, S. 17 (2) (v)—Co- -owners:— A greement to 
divide properties—If requires registration——I mplied under taking 
to execute another document—Test—A mend ment—Second Appeal 
—Mesne profits—Liability for. 

An agreement among co-owners to divide their properties 
even if it does not contain an express clause contemplating the 
execution of another document does not convey or create any 
Tight and as such does not . require registration. In all such 
cases‘ the carrying out of the agreement; involves:an implied 
undertaking to execute another document and the document is 
exempted from registratfon under S. 17 (2) (v) of the Registra- 
tion Act. The true test is to see if the ddcument b} itself con- 
veys title, when alone registration is necessary. 37 Mad. 480; 14 
, Mad. 55; 15 C.W.N, 375 ; 1 Lah. 134; 46 Mad. (373 referred to. 

: ' Held also that a prayer for executing the deed of transfer 
and division could be granted even in second appeal and that 
the defendants were liable for mesne profits. 

M. Balasubramania Mudaliar for “A. Krishnaswami ‘diyar 


for Appellant. 
K. Bhashyam AWA for Respondents. 


TSV: WA 
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Ramesam,. J..- , . 
eo s,s - S. A. No. 647 of 1923. 
2nd December, 1925, 

Succession Certificate Act, S. 16—Certificate holder-Susi for 
debt—Plea of payment to legalee under will—lf open—Will held 
genuine in later aa ES CONTE if can take note of subsequenP 
events, 

A Hindu widow who had obtained a succession certificate 
in respect o,f debts due to her deceased husBand sued a debtor 
and the latter pleaded discharge by payment to a legatee under 
a will of the deceased prior to the obtaining of the succession 
certificate, Subsequently in proceedings to which the widow 
was a pały, the will was held to be genuine and the certificate 
granted «vas revoked later. Held, the plea of discharge was open 
to the debtor and S. 16 of the Succession Certificate Act was 
nota bar. Held, further, that a Court could take note of sub- 
sequent events, 8 Bom. H, C. 152 folld. ; 7 B. H. C. 31; (1918) 
M. W. N. 242; 12 M. L. J. 380 distd. 

Gl, Ananta shin diyar and K. Venkateswara Aiyar for 


Appellant, k 

K, Rajah Aiyar and P.V. Arishnusami diyar for Res- 
pondent, 

T.S. V. 


® 
Wallace, J: e 
C, M. S. A. No. 54 of 1924, 
2nd December, 1925.. o ; 

Civil Procedure “Code, S. 48—Decree—Execution—Alttach- 
ment of decree debt—Execution petition dismissed for. defauk— 
Application by judgment-debtor to execute his decree and deposit 
money to the credit*of his decree-holder-——Realisation of assets— 
Application by decree-holder to draw oul moneys more than 
12 years after decree—If barred. 


A obtained a money decree against B on the 13th Novem- 
ber, 1907. On 22nd November, 1916, he filed an execution 
‘petition and got an order attaching a decree which B had ob- 
tained against C on the file of another Court. Subsequently, A’s 
petition was dismissed on 29th June, 1917, as not pressed and 
„also because there was default in furnishing theecorreet address 
for service on B. B, however, was not per mitted to execute his 
decree against C. B thereupon filed an application on 3ist 
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January, 1918, to be appointed receiver for thè ekecution of his 
decrea against Cand for permission to execute the said decree 
undertaking to deposit the proceeds into Court to the credit of 
A's suit. After notice to and with the consent of A,’ the ‘Court 


| (ordered ‘on 16th March, 1918, that B may “execute ‘his’ decree 


“provided: he deposited the money realised into Court. “There 
was no order expressly appointing him receiver, B’s deciée 
was executed’ and assets were réalised and ‘paid’ into Court «sin 
1921 to the credit of 4’s suit. A applied on 6th February, 
1922, that the moneys should be sent for from the other Soui 
and vad over towards his decree. ` : 

` Held, that A's petition Was in time, that S. 48 of the Civif 
Procedure Code had no application as the applicatio’ was not 
a substantive application - for the “initiation of fresh proceed- 
igs but was one for.payiment out òf moneys already deposited 
to the credit óf the particular suit and that this result would 
follow ‘even if B was not appointed ‘receiver. 8 Cal. 89 and 
48 M. L, J, 506 relied on. l 

Ch, Raghava Rao for Appellant. 


V. Govindarajachari for Respondent. 
T.S. V. 


Waller and 


: Madhavan Nair, JJ. ? Cr. R. C. Ng. 654 of 4925.. 


4th December, 1925, - 

Criminal Procedure Code, S. 439 (4) Finding of acguittal— 
Meaning of—Conviction under S. 307, Penal Code—Revision— 
High Court if can alley into one under'S, 302, Penal Codes ..... 

The High Court has no power in revision to altera con- 
viction by the Lower Court for culpable homicide ‘not amount- 


+ «ing to murder falling under the latter part of S. 304, I. P.-G, 


into one of murder or even of culpable homicide coming ‘under 
the first part of S. 304 for to do so would amount to.converting 
a finding of acquittal into one of conviction. The expression 
“finding of acquittal” in cl. 4 of S. 439, Cr, P. Code, is not 
limited only to cases of complete acquittal. 37 Mad, 119 dis- 
sented from, 44 All. 332 followed. 

A. V? Naraganaswami Aiyar for Accused. 

The Public Prosecutor for the Crown, : 


Tov 
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‘Tihe. CREJ JUSLINE Cre WAA Wa Wa. panera 
aoe S.A, N0..898 of 1923.. Geg 
4th MAA 1925. yi 


wajia Madras Estates Land dci, Sy. 112, A E T is 


— Registered pattadar-—Notice YA Sale— Sutt ie Pee GG on: of 
one oy H oo ta ‘ i tee * een a yA ides 4 aie Ke i¢ Š 


_Dhe-term: “defaulter” in S112 ofthe Madras Estates ee 
Act itieans:only-the registered enw and it is’ es if the 
notice-of safe is sént-to hii. hisi. z 2 

Ina Suit brought: by the. plaintitt as UTAWA deires 
holder purchaser for the- 'posséssioi against ‘a purchaser at a 
ren®sale, held, he could not obtain. “any declaration as to his 
rights under S, 125. of the Estates. Land Act, 

P, Š, Ramaswami Aiyangar for Appellant. 


t, 


D. Ramaswamy Aiyangar for Respondent, 
T. S. V. AA 
Wallace and Madhavan 3 = 
Nair, JJ, G: M, Ai No. 270 of 1925. 
7th December, 1925, 
Ċivil Procedure Code, S. 47—Power of Pn ree, Sea ee 
arrangement not to execute decree—I f can be pleaded, ae 


It is open to a judgment-debtor to plead in bar of an exe- 
cution of a decree against him a pre-decree arrangement that 
the. decree was not to, be, executed, 40, Mad. 233 (E. B.); 9 :M. 
L, T 464; 15 M. A Ja 370; 3.7 Mad,-541 5,48 : MA Lay: 277.3 
folld.. 19 Mad, 230; "43 Mad, 725 ; 35 M. Li J. 973 5 IKL.. W. 
317; I L.W. 635 distd. : 


Be Wallace, J. ae such matters uniformity of: o 
18 what is reguired .and a reference to a Full Bench sis ‘not 
necessary. —_, eas 

_K, Bhashyam Aane sar for Appellant. .. 


' 
wad 


T. R. Ramachandra Aiyar. and S. R: Dikshit (or Respondents, e >° 


he OV ora =e: 


Krishnan, J. 


poke Rév, Case No, 428 of 1925, 
ili% December, 1925, TEI 


Camina Procedure Code, S. TE j mman 
when case was ealed Presan of his vakil—Case dismissed— 
Appearance of complainant shortly after-—Procetlure. 

After fhe prosecution evidence in a case had been closed 
the case was posted for defence evidence to another day at 


\ 
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7a.m. The pleader for the complainant was present but the 
complainant * was abgent on the adjourned daje. Soon after 
8 o'clock the Magistrate took up the case and finding the 
complainant absent dismissed the case, "The i a: 
turned up shortly after, but a little too late. ° 
° Held, in view of the fact that the case itself was posted to ~ 
an unusual hour, 7. A.M., the Magistrate would have exercised a’ 
better discretion if. he had given.a short adjournment and not 
e dismissed the case in the circumstances ; and in sueh cases the 
High Court ought to interfere to set right matters as this Court 
alone has power to doso. 38 Mad. 1028 distinguished. ; 


E, Krishwa Aiyar for Petitioner. 


J. C. Adam (Public Te on E. Krishnamiirthy for 
Respondents. : 

T. S. V. ————= 

Phillips and a 

Odgers, JJ. S. A. No, 104 of 1923, 
15ih December, 1925, . 

Morigage—Prior and subsegueni—Sub-morigage by puisne 
morigagee—Suit by sub-mortgagee— Representation of eguity of 
redemption—Sale in execulion—Title of purchaser, 

- T, the jenmi of the suit lands, granted it on'kanom to A, 
and later created a simple mortgage in favour of K. K sub-mort- 
gaged his right to C, whoebrought a suit on his sub- -mortgage 
against £. and: the heirs of T, who-had died meanwhile. “The 
plaintiff who was the auction: purchaser in execution under that 
decree sued to redeem the kanom, It subsequently transpired 
that even before C’s suit, the equity of redemption had been sold 
in execution of a .decree against T and purchased by S, though 
this fact was hot known to C. The question arose whether the 
title of the plaintiff was perfect, Held, in €'s suit the equity of 

° eredemption. was not properly represented andthe purchaser’s 
title was therefore defective, 29 M. L. J. 698;-33 Mad. 6; 
14 M. I. A. 605 distinguished. : 


‘A, Vasudeva Menon for Appellant. 
K. P, Krishna Mgnon for K. P. M. Menon for LE 
T.S, V. ; 


ô 


Madhavan Nair, J. 
'C. M.S. A, No. 122 ef 1925." 
15th December: 1925. KA ° 
Limitation Act, Art, 180 —Auction purchaser-—Application 
for delivery—Disnussal of—Subseguent application—Limitation 


for, 


Where a sale of immoveable properties in execution of a 
money decree was confirmed and within three years of the date 
of confirmation an application for delivery of possession was 
put in but was dismissed as there was no one to take delivery, 
and a second application for delivery was put in within three 
years of the prior application but muore than three years 
after the gonfirmation of the sale, held, it was barred under 
Art. 180, Limitation Act. Opinion of Oldfield, J. 'in 43 1. C. 
155; C. M.S. A. No. 55 of 1925 followed. 

K. Kameswara Rao for Appellant. 

P. Satyanarayana Rao for Respondent, 

T. S. V. 





Wallace and Madhavan 
Nair, JJ. C. M. A. No. 98 of 1924. 
16th December, 1925. | 

Transfer of Property Act, S. 53—Fraudulent transfer—Suit 
by Official Receiver—I} maintainable. 

In respect ‘of a fraudulent transfer made by a person who. 
subsequently becomes insolvent, the Official Receiver can 
maintain a suit under S, 54, T. P. Act, to set aside the same. 

B. Sitarama Rag tor Appellant.” 

K. Y. Adiga for Respondent. j 

T.S. V. oo 


Chief Justice and E 
Ramesam, J. l 0. S. A. No. 108 of 1925. 
16th December, 1925. 

Letters Patent (Madras), cl. 15—0rder under 0. 1, R, 10 
transposing certain defendants as plaintiffs—lf a judgmeni— 
Appeal, i i 

In a suit for declaring certain properties to be trust pro- 
perties for charitable purposes, and that the plaintiffs and 
defendants were entitled to manage the same or inethe alter- 
native for declaring them to be joint family properties liable to 
partition, one of the plaintiffs died and another became 
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insolvent. Thereupon two of the defendants were transposed 

as plaintiffs under O.,t, R: 10. In an appeal by the Official 

Assigrtee against the order of transposition, held, the order did 

not amount to a judgment within the meanjng of cl. 15 of the 

. Letters Patent and was not appealable. 35 Mad. 1 referred ta. 

e K. S. Narayana. Aiyangar for Messrs. Grant and Greatorex 
for Appellant. 

K. Rajah diyar and V. Ramaswami Atyar for Respondent. 

i 5. V. . 


ed 


Devadoss and 

Wallace, JJ. C. R. P. No. 554 of 1925. 

7th December, 1925, 

Insolvency—Powers of Court to review ils own AA Pio: 
vincial Insolvency Act, S. 5—-Creditor whe has lencdered proof of 
debi—Person aggrieved. 

A person who was adjudged insolvent was directed to 
apply for discharge within a certain-time, but as he failed to do 
so the order of adjudication was annulled. Thereupon two 
creditors who had already tendered proof of their debts applied. 
to the Court to review the order of annulment. Held, under 
S. 5 of the Provincial Insolvency Act the Insolvency Court had 
the same powers: as any ordinary Civil Court and therefore it 
had power to review its own order under O. 47, C. P. Code. 
46 Mad. 405; 44 All. 606 followed; 19 L. W. 418 distin- 
guished, ° À 

A creditor ae has - already tendered proof of his debt is 
a “person aggrieved” within the meaning, ef the Insolvency Act, 
1 Manson 161; 11 Ch. D. 56 referred to. 

° Ch. Raghava Rao and A. Sundaram Aiyar for Petitioners. 

Respondents not represented. 

T. S. V. moes : 

Devadoss and l 
Waller, JJ. ; Cr. A, No. 339 of 1925. 

17th December, 1925, | 

Planters Labour Aci (Madras Act 1 of 1903), Ss; 4,7, 13,32 
—Rules framed under—Rule 2 (4)—Mandatory, nature of— 
Omission lo give descriptive marks in labour wa eect a 
Criminal statute —Interprelation of. 


I ` The Tules ffamed by the Madras Government under the 
Planters Labour Act are mandatory in their nature and must be’ 
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strictly followed. A labour contract made in contravention of 
any of the rules (e. g, omitting to give the descriptive marks of 
the labourer) is not legally enforceable. © Provisions of Statutes 
which impose penalties should be strictly construed and a per- 
son could be held criminally liable only ifall the provisións 
are strictly complied with. : 
The Public Prosecutor (J. C. Adam) for the Crown. 


T, A. Ananta Aiyar for Accused, 


oy ‘Se y. oe et eg a ° 
Spencer, J: oo 
e ! S. 4. No, Fa of oe 
tih aa. 1926, : 


‘Lintitation Act, Art. 137—Applicability—Mor tga. decree 
Suit- for possession by purchaser at sale, 

: Art. 137 of the Limitation. Act is inapplicable to sits ick 
‘possession by the auction purchaser at a sale in | execution | of.a 
mortgage decree. : O7 

K. S. Jayarama Aiyar for Appellant. 

K. V. Krishnaswami Aiyar and P. N. Appusami ao for 
Respondent. 

T.S. V; ——— 


. 
Pd + r 
.. “ 


Odgers, J 
S. A. No. 1473 of 1923. 
5th January, 1920. 

Madras Estates Land Act, Schedule Part A, No. Sui for 
vent—Limitalion—Final decision in suit for enforcement of palla 
—Amount oj rent ascêrtained—-Effect of, E 

A suit in a Revenue Court for arrears of rent filed ugder 
the Madras Estates Land Act more than three eyears after the 
rent fell due but lets than 3 years after the final decision ina 


suit for enforcement of patta is nevertheless barred by limita- , 


tion, where the rate of rent had been ascertained in a decldra- 
tory suit between the parties in a prior litigation, 27 Mad. 143 
(P. C.) explained® and distinguished. Art. 8in Part A of the 
Schedule to the Estates Land Act construed. 

S. Varadachari aud E. Vinayaka Rao for Appellant. 

T. V, Venkatrama Aiyar and K. Ramachandra Aiyar for 
Respondent. ® ° 
RS, 


\ e 
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Odgers, J. | 
| S. A. No, 9/2 of 1924. 
5th January, 1926.: 
Madras Survey and Boundaries Act, 5: E phoritionment 
of costs—Proprietor and tenani—Absence of'uotice to tenani— 
Official acts—Presumplion of regularity. : 


The decision of a Survey Officer apportioning the costs of 
the survey as between the proprietor and his tenants under 
S. 20 is binding on, the latter even though they had no notice of 
the proceedings, The proceedings under Chapter III of the 
Survey and Boundaries Act are between the Government and 
the proprietor and the tenants are not primarily parties thereto, 

Where the rules framed under the Act provided ‘that the 
mode of apportionment should be determined by the Collector 
after communication with the Survey Officer, but there was no 
specific evidence of consultation, held, there was the presump- 
tion of regularity as regards official acts, and it was for-the 
tenants who challenged the acts to prove absence of consulta- 
tion. 20 Bom. 732 followed. 

K. Rajah Aiyar and V. Ramaswami Atyar for Appellants. 

4. Krishnaswami Atyar and T. L. Venkatrama Aiyar for 
Respondent. 

T.S. V. - ——— 


Phillips, J. S 
l. S. 4. No. 1147 of 1922, 
5th January, 1926. i ° . 

Company— Directors— Dispensing with services of Secretary— 
Resolution of shareholders cancelling Subseguent resolution re- 
scinding prior resolulion—N olice-—A bsence of—Effect— Outsider 
if can question—Fnncthion of Court. 

The Directors of a limited Company registered under the 
Indian Companies Act dispensed with the services of a Secr etary 
“afler due notice. ‘lhe shareholders passed a resolution ata 
meeting cancelling the order of the Directors, but on a later 
date to which the meeting was adjourned, regcinded their pre- 
vious resolution. The Secretary sued the Company for dama- 
ges and for restoration to office on the ground -that the later 
resolution of the shareholders was invalid, as no proper notice 
of the resolution had been given. Held, it was open to the 
shareholders to rectify any irregularity such as want, of notice, 
and by acting on the later resolution had in effect rectified the 
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defect in procedure ; (2) any such irregularity could be question- 
ed only by the shareholders and not by an outsider, and (3) -that 
Civil Courts will not ordinarily interfere with “he internal . 
management of a Company. (1921) 3 K.B. 32; 31 Ch. D- 
211; 37 Ch. D. 1; 1 Ch. D. 13 referred to. 
= P. S. Chandrasekharan for A. Krishnaswamı Aiyar for AP-a 
pellant, i 
$ B. Sitarama Rao and T. Appaji Rao for Respondent, 

T.B. V, ———— . | 


Phillips, J, 
e l S A, No, 938 of 1923, P 


5łh January, 1926. 

Jurisdichon—Undervaluation—Appeal to District Couri—No 
objection raised—Decree—I fcan be challenged in collateral proceed- 
ings—Iusolvency—Fraudulent alienation—Suit for declaration— 
Leave of Court—Failure lo oblain— Effect. 

Where owing to undervaluation an appeal is presented to 
a District Court instead of the High Court, but no objection is 
raised at the hearing of the appeal, the decree passed therein 
cannot be vacated by collateral proceedings as being without 
jurisdiction. 47 M, L. J. 448 followed, 

A person made a fraudulent alienation of his properties and 
then became insolvent. A creditor against whoin an order was 
passed in claim proceedings when heattached the properties 
sued to seteaside the order and obtain a declaration that the 
alienation was fraudulent. Held, the suit should be filed only 
after obtaining the leave of the Insolvency Court. Where, how- 
ever, the suit 1s instituted without such leave and is decreed 
without anybody raising the objection, the decree is final and 
cannot be impeached in separate proceedings. E 

T. M. Krishnaswemi Aiyar and B. C. Seshachela Aiyar for 
Appellant. | 

B, Somayya for. Respondents. 

hoe V e ———— 
Devadoss and 


Waller, JJ. Cr. A. No. 594 of 1925. 
6th January, 1926, 
Madras Criminal Rules of Practice, R. 238 - Criminal trial— 
Joint charge—Robbery and murder-—Misdirection—Conviction 
under S, 404, I, P. C.—Validity of. ° 


© # 
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An accused was tried for offences under Ss. 392 and 302, 
I, P.C.,:at a sessions trial before the same persons acting as 
_ jurors,for the one. offence and as assessors for the other. Held, 
the joint charge was opposed to R. 238 of the Madras Criminal 
Rules of Practice, 


In a.charge for robbery, a direction to fhe jury that if they 
found that the accused removed articles from the body of the 
dead person after.the death of that person, they could find him 
guilty under 'S. 404, I. P. C, amounts to a misdirection ang a 
conviction for such an offence cannot be sustained 


T, S. Viswanatha Aiyar for Appellant. 


The Public Prosecutor (J. Ç. Adam) for the Crown, : 4 
ae S. Ve l 


Spencer and Venkala- ). 
subba Rao, JJ, l A. S. No. 334 of 1922. 
Oth January, 1926. 
Hindu Law—Adoplion—Consent given lo widow by bandhu— 
If sufficient—Faiher’s sister's son’s daughler’s son—If a heritable 


bandhu—Fees Rules, R. 41 (1)—Special Jee. 


In the Dravida country, the consent of a bandhu whois the 
nearest reversionary heir is sufficient to enable a Hindu widow 
to make a valid adoption, 43 Mad. 050 and the view of Jackson, 
J. in 20 L. W. 503 dissented from ; decision of Ramesam, J., in 
20 L, W. 503 approved. ° 

A father’s sister’s son’s daughter’s son of the propositus iS 
a heritable bandh and the rule of exclusion enunciated by 
Dr. Sarvadhikari keeping out of the line of inheritance claimants 
in case the ‘propositus is not the line of their maternal grand- 
father or father or mother is not warranted by the Mitakshara. 
As the claimant and the propositus weree within 5 degrees of 
the common ancestor, the claimant isa heritable bandhu. Case- 
"law elaborately discussed. 

In view ofthe important and difficult guestions of law 
involved their Lordships fixed a special fee finder R. 41 (1) of 
the Fees Rules, ` 

A, Krishnaswami Aiyar and W. A EA for 
Appellant. D fe 

The Government Pleader for Respondent. 

T.S. V. | e 


z 
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Wallace and Madhavan ) = 3 a 
Nair, JJ. C. M. A, No, 364 of 1925. 
7th January, 1926. | 
Provincial Insolvency Act (V of 1920), S. 53—Order ma 
Individual creditor-—If a person aggrieved within S. 75—Right of 
appeal—Credilor not a pariy lo proceedings—E ffect o). 2 


An order under S. 53 of the Provincial [Insolvency Act can 
be appealed against by a creditor, though he was not co nomine 
a party to the proceedings, as he is es by the Official 
Receiver. 


_ Per Wallace, /.—The general policy of the law of Insol- 
vency is that a single creditor cannot act in such a case, but it 
is only thé Official Receiver that can act, unless there is a con; 
flict of interest. S. 75 does not give a wider right when his 
interests are homogeneous with those of the general body of 
creditors and not opposed to it, But if the single creditor indi- 
cates that he is appealing on behalf of the body of creditors, 
the appeal is competent, 

Per Madhavan Nair, /—The creditor even if he is not a 
party to the order, can appeal if he is bound aa the order and 
is aggrieved thereby. 


Case-law fully discussed. 

L, A. Govindaraghava Aiyar for Appellant. 

T.R. Ramachandra Aiyar and S.P. Dikshit for wa i 
T.S. Y. . 


Wallace and M pone . 





Nair, JJ. me L. P. A, No. 32 of 1925, 
7th January, 1926. 
Res a= decree for salee—Not execut- 
ed—Suit for redempkion—If barred. 


Where a usufructuary mortgagee filed a suit for sale based 
on a covenant contained in the mortgage deed and obtaineď a 
final decree, the mortgagor not having redeemed within the 
time fixed in the preliminary decree, but did not execute the 
decree for sale, a subsequent suit by the mortgagor for redemp- 
tion is barred by res judicata, 25 Mad. 300%F.B.): 39 Mad. 896 
followed. The substantive rights of the parties have not in any 
way been affected by the changes made consequent op the pro- 
visions of the Transfer of Property Act veins transposed to the 
C. P. Code, 1908, 
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Decision of Devadoss, J. reported in 86 I. C. 527 reversed. 
T. L. Vewkatramg Aiyar for Appellant. 
CLS. Venkatachari for Respondent, 





T.S. V. ° 
Odgers, J. . 
: S. A. No. 886 of 1923. 
8th January, 1926. . 
Transfer. of Property Act, S.116—Assent lo continuing jn 
possession— What afnourts to. ° 


A lessee of the suit properties sub-leased it to ‘another, 
The landlord after terminating the lease called upon the syb- 
lessee to deliver possession to hold it at an increased rent. 
Held, the act of the landlord was not an assent to the eub-lessee 
continuing in possession within the meaning of S. 116, T. P. 
Act, and in spite of the notice the position of the latter is that of 
a trespasser, 

Under S. 116 the assent of the landlord alone is sufficient 
to convert a lessee holding over into a tenant. 48 Bom, 341 
followed, 

T. L. Venkatrama Aiyar for Appellant, 

A. Sundaram and P, G. Krishna Aiyar for Respondent. 

T.S. V. l 

Spencer, J. 
! S. A. No, 983 of 1923. 
8ih January, 1926. : E AA 

Hindu Law —Widow—Power to sell—Purchase of more pro- 
fitable properiy—Benefit anc necessity, 

A Hindu widow is competent to sell property inherited 
from her husband in order to purchase better and more 
profitable preperty. The test of benefit laid down by the deci- 
sions is distinct and different from the test of necessity. 40 

. « Mad, 109 (P. C.), (1912) M. W. N. 546 followed. 14 L. W, 

495, 25 M. L. J. 563 distinguished. 


G. Lakshmanna for Appellant. 
Ch. Raghava Rao for Respondent. 


T.S. V. . 
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Spencer, J. he a. ee ; zai 
7 ; S. A, No. 892 of 1923.. ` 
7th January, 1926, = ~ và 2 ee 
Malabar’ Law—Kanom—Hypothecation by hanémdar— 
Redemption by jenmi wilhout-—notice of hypothecation—If suit 
maintainable by kypothecatee against jenmi and his property. 


4 


Where a jenmi had granteda kanom and the kanomdar 
had executed a hypothecation of his rights to the plaintiff, and 
ihe jenmi redeemed the kanomdar without notice of the hypo- 
thecation,eand the plaintiff brought the present suit to enforce e 
the hypothecation against the jenmi and his property!” 

«. Held, the suit is not maintainable as the redemption of the 
kanom must be held to have extinguished the hypothecation 
as agaist the jenmi. (1917) M. W, N. 111 followed, S. A, 
No, 668 of 1921 and 43 A. 469 distinguished, 
K.P, Ramakrishna Aiyar for Appellant, 
K. P. Krishna Menon for Respondent. 
T.S. V. 


Devadoss and: Waller, JJ. 





Cr. A. No. 551 of 1925; 
Sth and 11th jan. 1926. 

"Criminal Procedure ' Code, s. 190—Offence meres 5. 211, 
Indian Penal Code—Nou- cognizable—Police investigating and 
charging accused—Committal to Sessions—Acquittal—Procedure, 


The Police inyestigated a non-cognizable: offence- under 
S. 211, Indian Penal Code, and charged the accused before a 
Magistrate who committed him to the Sessions. - The Sessions 
Judge relying on (1925) M. W, N. 317 acquitted the accused 
on the ground that the proceedings before the Magistrate. were 
‘illegal: Held, per Devadoss, J., the proceedings avere illegal as 
the Police report *or charge-sheet in a non-cognizablé case 
would “not fall under S; 190, Criminal Procedure Code. The 
order of acquittal was wrong, and the Sessions Judge: ought to 
have sent up the case to the Migh Court to -have the commit- 
‘ment quashed., 


Per Waller, ].—The Police report would fall under one 
or other of the clauses of S. 190 and thé accused should: bee 
retried. l 

Papers airected to be placed - ‘before 4 third Judge on 
account o$ the difference of opinion, 
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The Public Prosecutor (J. C. Adam) for the Crown. . 


C. S. Venkatachari and D, Ramaswami Aenea. for 
Accused, 


IS V: 

The Chief Justice, - +) . | fe ag 
Krishnan and Beasley, 1.4 R. C. No, 11 of 1925. 

11th January, 1926. 
-~ Income-tax Act (XI of. 1922), S. 4 (3) (i)— —Truslees ofcharily 
„ Utilising funds Jor carrying on rice business—Profits—I f 
” exempted, 

Where the trustees of a charity (Thevara Patasala) utilised 
trust funds for carrying on a rice mill business, the profits . 
derived therefrom are asséssabJe to ingome-tax and do, not fall 
under the egemption in S: 4 (3) (0), 


M, Palanjali Sastri for the Commissioner of J ngome- eta. 

V. Ramaswami’ Aiyar for Asas. 

T.S. V; 

The Chief Justice, l i i “> 
Krishnan and Beasley, JJ. R, C. No. 9 of 1925, 

12th January, 1926. ) 

Income-tax Act (XI of 1922), S. 66—Statement of case to 
High Court—Fee of one hundred rupees—Time for payment— 
Power of Commissioner lo extend time for’ payment—Discretion if 
exisis—Limitation Act, S. 5— Applicability. ~~ 

The case of four assessees having been disposed of by the 
Assistant Commissioner -.of. Income-tax. by one ‘judgment 
followed by separate. demandenotices i in respect of each,. they 
put in one joint application accomparfied by a fee of one 
hundred rupees to the Commissioner for stating a case to the 
High Court. ¿He directed them , to. put. in four applications 
with four sets of. fees or to amend the applieation by restricting ` 
it to any one particular assessee, They elected to.do the former, 
but by the time they paid. the: fee the -period of one month 
-_prescribed by the section had:expired. Held, the Commissioner 
had no power to extend the time, as S. 5 of the Limitation Act 
did not apply to the poron: of limitation prescribed by special 





z laws f+. . 


M. Palanjali Sastri tor the Comm: ssioner of Income-tax. . 
wa Ju. Ramachasdra ‘Rao'for the Assesseé. '.. 
T. S. V, 2 ee o Sawe D g 
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The Chie} Justice, ts le ae 
Krishnan and Beasley, JJ. A. S. No. 226 of 1924. ; 


Asia January, 1926. 


T ransfer of Property Act, 5. 84—M origagor depositing money 
in Court—Rejusal of mortgagee ‘to accept—Subsequent withdrawal 
by mortgagor—I n lerest—I f.ceases to run—Mor igagee—What lo 
prove. 


i _Where a mortgagor deposited the amount dié to the mort- 
gagee in Court, but the latter refused to accept it and there- 
upon after some time drew the money out with the permission 
of Court, the mortgagee if he claims interest has the burden of 
proof on him to show that thereafter the mortgagor was not 
ever ready, and willing to perform his duty, i.e., to pay the 
money due under the mortgage, Deposit in. Court is only a 
form of tender and the guestion whether interest ceases to run 
depends on the facts proved and is a matter to be decided on 
evidence, The view laid down in 35 Mad, 44 that interest does 
not cease to'run at all has been stated too broadly,’ 


K. S. Krishnaswami Aiyangar for Appellant. 
K, Rajah ak and Ni S. Srinivasa Aiyar for r Respondent 
T. S. V. ellen 
The Chief justice: | g ees On 
Krishnan and Beasley, JJ. 0. S. Ææ No. 47 of 1924. 
18th January, 1926.. 


Presidency Towns Insolvency Act, S. 8 (2)—Person aggrieved 
—Insolvent if one—A i ppeal by, not compelejil,, 


- . Properties of a person: whose. estate had. vested in the 
Official Assignee were sold by public auction.: The insolvent 
raised: objections to the sale, but the Judge sitting in Insolvency 
confirmed the sale, whereupon the insolvent appealed against 
the order. Held, he was not a- person aggrieved within the 
meaning of S. 8 (2) of Act-III of 1909 and hence the appeal 
was incompetent. 41 All. 243 ; 10 Ch. D. 388, 434 followed. 


= P, R. Srinivasa Aiyangar and A. Rajagopala Aiyar for 
Appellant. 


M. S. Venkatrana Aiyar for Respondents. 
T. S. V.° = 
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Wallace and Madhavan ) T : ; 
Nair; JJe | = CM. A, No. 361 of — 
19th January, 1926. ; PF 
Estoppel—Morigagor and mortgagee—Sale by skonga S 
legal representative—Portion of consideration reserved with vendee 
Jor paying off. morigage —Vendee cannot deuy consider ation for 


mortgage. 


The widow of a mortgagor sold the properties to a third 
party and the recitals in the sale deed showed that a porfion 
of the purchase money was kept with the vendee ‘for paying off. 
the mortgage debt. In a suit-by the mortgagee to recover the 
money due to him, the vendee pleaded that there was no ¢on- 
sideration for the mortgage. Held,- he was estopped from put~ 
ting forward such a plea. .31 Ch, D. 151; ti oe 371; 
40 C. L. J. 67 referred tò © | 
T V, Muthukrishna Aiyar and V. Subramaniia Aiyar for. 
Appellant. : ; 
` T. M. Krishnaswami. Aiyar and N, Swaminatha Aiyat ae. 
Respondent. . Na Wa i 
T. S. V. 4 © Le 
Spencer and:Odgers, JJ. 


! S. A. No. 918 of 1923. 
"19th January, 1926. 


Hindu Law—Inheritance—Maternal grandfather giving 
properties. to grandson -N ature of estate taken—Death of 
grandson—l. f passes to widow or father who is joint, 

_ A Hindu who had obtained properties under the will of 
his maternal grandfather died. issueless leaving a widow and a 
father with Whom he had been joint alf along. 
e. Held, the property obtained under the will was not “ances- 
tral’! property for the purpose of giving -the father rights:of 
survivorship, but would go in the first Instance to the widow. 
25 Mad. 678 referred tu, : 
7 Le Venkatanarasiah for ‘Appellant, 

T. R. Vijayaraghavachariar for Respondent. 


T. S. V.. eae 
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Devadoss and Waller; JJ. k a 
; i ' 'Cr, R. C. No. 503- of 1925, 


| 20th January, 1926. 


-~ Madras District Municipalities Act (V of 1920), Ss. 249, 
250 and Sch. V, cl. (q)—Rice-hulling machine—Permission 
granted by Municipal Council for construclion—Aunual license, 
if necessary—M achinery—If necessarily to be dangerous—Con- 
struction of Sch. V, cl. (q). l 


,. A person obtained the permission of a Municipal .Council 
under S. 250 of the Madras District Municipalities Act for-con- 
structing and establishing a work-place and setting’ up a rice- 
huller driven-by an oil engine, and began to work it without 
obtaining the annual licenses prescribed by S. 249. He was 
thereupon prosecuted under Ss. 249 and 338 of.the Act. Held, 
the licensg under S. 249 was not necessary after taking out the 
permit under S. 250 and the rice-huller did not come under 
cl. (7) of Sch. V. ' . i 


Clause’ (q) of Sch. V'construed ; 45 M. L. J. 555 approved 
in part and disapproved as to part. - 

F. S. Vaz and T. S. Viswanatha Aiyar for Petitioner. 

T. Rangachariar and S. T. Srinivasagopalachari for Res- 
pondent. 

The Public Prosecutor (J. C. Adam) for the Crown. 

[Their Lordships applied the conclusions in the above to 
a similar case arising under Ss. 193, 207 and 221 of the Madras 
Local Boards Act (XIV of 1920) in Cr. R. C. No. 574 of 1925.] 

T.S. V. 


Devadoss and Waller, JJ. 


L. P. A. No. 176 of 1924, 


20th January, 1926. 


Limitation Act, Afts. 137, 138—Mortgage pending attach- 
ment—Auction purchaser Suit for redeeming mortgagee in posses- ` 
sion—Limitation period—Rights of purchaser—How affected by 
morigage—C. P. Code, S. 64. g 


‘During the pendêncy of an attachment by a decree-holder, 
the judgment-debtor usufructuarily mortgaged the properties ° ° 
for a period of 5 years on loth June, 1891, and put the mort- 
gagee in possession. The same property was purchased at 
Court auction on f3th July, 1891, by the predecessor-in-title of 
the plaintiff at a sale held in execution of the decree obtained 
by the decree-holder, and the sale was confirmed on 14th. 
October, 1891. The plaintiff sued the usufructuary mortgagee in 
possession for redemption in 1918, Held, (1) though the rights 
of the auction purchaser were ‘not affected by the «mortgage. 
pending attachment, the suit was barred under” the: 12 years’. 
period of limitation ; and (2) where the purchaser’s claim ‘is 

NRC 
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barred against the judgment-debtor, it is egually barred against 
any other person deriving title from him. 7 Cal. 107 (P.C); 
28 I. C. 241? 17 L, W. 680 referred to; 44 Bom. 614; 44 Mad. 
946 distinguished. Scope of S 64, C. P. Code’ and its effect 
with respect to the usufructuary mortgage discussed. 

Decision of Madhavan Nair, J. reportedjin 47 M. L. J. 913 
affirmed. i 


K. Bashyam Aiyangar for Appellant. 





T. V. Muthukrishna Aiyar for A a. 
Tay AA | _s 
ORA; re o 

'S, A. No, 548 of PA gas 

20th January, 1926. 


Contract—Sale of land—Guardian of minor—Avdidance of 
—Repudiation—Acceptance nécessary. i 


A contract cannot be put an end to by repudiation by one 
party unless such repudiation is accepted by the other party 
also. 


A contract for sale of land entered into by a guardian on 
behalf of a minor cannot be avoided on the ground of the 
subsequent offer of a higher price by a third party, 


Sir K. V. Reddy and P. V. Rangaram for Appellants.. 
Ch. Raghava Rao for Respondents, 
T.S. Ve 


Waller, J. 


— 


C. R. P. No.366 of 1024. 
21st January, 1926, 


Indian Contract Act, S. "30—Chit fiuwd—tlf a lottery—Suit 
for eee subscriptions paid—If maintainable. 


” A chit fund was started with 500 subscribers, each sub-. 
scribing two Tupees per month. At the end of each month a 
chit was drawn by lot, and the winner was paid Rs. 100 and 
, thereafter his connection with the chit ceased, The drawings 
“ were to continue for 50 months and at the end thereof, each 
subscriber who had not by then got a prize was to receive the 
whole subscription he had paid. After some.months, the draw- 
ings were suddenly stopped by the stakeholder and one of the 
subscribers sued for recovering the amounts he had paid and 
the question arose whether the transaction was a lottery, ém- 
bodying a wagering agreement. In view of the conflict of 
opinion in the Madras High Court evidenced by 21 L, W. 403: 
(decided by Ramesam and Venkatasubba Rao, JJ. and 49 
M. L. J. 791 (decided by Spa and Madhavan Nair, JJ.) 
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Mv, Justice Waller directed’ the papers to be placed before the’ 
Chief Justice for being referred toa Full Bench, a 


'A. V. Narayanaswami Aiyar for Petitioner, . 
S. R. Muthuswami Aiyar for Respondent. o 
T.S. V. 


Wallace, j. 
Cr. R. C. No, 310 of 1925. 
(21st January, 1926. z i | 


Criminal Procedure C ode, S.197—Compfaint against a Sub- 
Regisirar—False alteration of a document presented for registra- 
tion—If requires sanction of Government. x 


A complaint against a Sub- Registrar that he falsely altered 
the contents of a document presented to -him for registration 
does not require the sanction of Government under S. 197, Cr: 
P. Code, as it is not done by him in the discharge of his duty: 


P. N. Marthandam Pillai for Petitioner. - 


K, P. Ramakrishna Aiyar and C. L. Nilakanta Mudaliar 
for Respondent, Dt AA 


T. S. V. 


Spencer. and Odgers, JJ.. | ; 
S. A, No. 1099, etc., of 1921, 


` 


22nd January, 1926. 


Civil Procedure Code, S. 100—Mokhasa village in d Zemin- 
dari—lf an estate within S, 3 (2) of the Estates Land Aci—Land 
if excluded from assets of zemindari—Question of faci—Suit in 
Civil Courl*to eject wenanis—/urisdiction if barred—Record of 
Circuit Committee—Evidentiary value of. 


A suit was filedei a Civil Court by mokhasadars of a 
village situate within a permanently-settled Zemindari ‘to - eject 
their tenants and the latter. pleaded that S. 189 of the Madras 
Estates Land Act was a bar to the maintainability. of the suit in 
Civil Courts. The Courts below held that the village was not 
an estate and in that view assumed jurisdiction to try the suit, 
Held, though the question whether lands situate within a Zemjn-° * 
dari were excluded from the assets at-the time of the Perma- 
nent Settlement may resemble one of fact, as the jurisdiction of 
the Civil Courts depended on a correct decision of the question, 
the matter can be gone into in second appeal. No Court can 
confer jurisdiction on itself by wrongly deqiding the facts neces- 
sary to be proved in order to determine a question of jurisdic- 
tion. 


Considerations for determining whether 4 mokhasa village 
within a Zémindari was an estate or not and the evidentivy 


> 


a 


24 


value of the Taylor’s Report and Record of the Circuit Com- 
mittee discussed.. l | l E WA 
A. Krishnaswami.Aiyar and P. Bapiraju for Appellants. 
V; Ramadoss and K. Venkairama Raju for Respondent. 
"LS. V: oe ‘ se 


Krishnan and Venkata Ja 


subba Rao, JJ, A. S. No. 185 of 1922, 
22nd January, 1926, f 

Hindu Law—Minor-—De facto guardian—dcts if binding— 
Universal donee—How far bound by acts of donor 

De facto guardianship is well recognised ‘in Hindu Law and 
the acts of a de facto guardian in excess of his powers are only 
voidable. They are capable of affrmance by the minor on 
attaining majority. ee A $ l 

Quaere: Whether a universal donee is bound by ary acknow- 
ledgment. or renewal made by the donor after the donation of 
a-debt in existence at the time of the donation ? OY ee 


A, Krishnaswami Aiyar and Ch. Raghava Rao-for Appellant. 
S.. Varadachari, A, Sundaram Aiyar and S. Subramania 


a 
es 


Sastri for Respondents. 
T. S. V. 
Wallace and Madhavan) 
Nair, JJ. C. M. A. No. 167 of 1924. .. 
27th January, 1926. . 
` Arbitration—Award—Matters nol. referred lo—Jurisdiction 
to decide on—Personal knowledge—I mportation of-—Effect.. 


Where disputes between parties are referred to arbitration, 
the arbitrators have no jurisdiction to give a decision including 
matters which are not included. in the reference. The fact.that 
they genuinely believed that the matters decided fell. within- the 
scope of the reference will net make the award valid. 31 Bom. 1 
followed, ; l 2: k 

An award must be based on' the evidence placed before the 
arbitrators and not on their personal knowledge’; in the latter 
case, it amounts to misconduct and the award is vitiated there- 
by. 44 M. L. J. 263; 49 M, L, J. 115 followed’; 3 Rang, 387 
dissented from. ii | i AAT 
-. T. V. Venkairama Aiyar and T. V, Ramanatha Aiyar. for 
Appellant. ` a . 





. Ch. Raghava Rao for Respondent, |: A 
T. S. V. . 
Phillips and Madhavan KA 
E Nair; JJ. © > ! - C, M. A, No. 150 of 1924, ` 
27th January, 1926, 


Limitation Act, Art. 182 (4)— Amendment of decree—Dale of 
-order —Amen dment carried out later—:Limilation wheh commences 
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An execution application was presented more than 3 years 
after the date of the order of a Court amending the decree as 
regards payment of costs to a party whose name Was omitted 
to be included in the original decree, but within three: years 
after the amendment was actually carried out. Held, for pur- 
poses of Art. 182 (4) the date when the order of amendment 
was passed must bê taken to be “the date of amendment ” and 
the application was barred. 36 1. C. 533 referred to. | 

Rungaswami Atyangar for K.R. Narayanaswami Aiyar for 
Appellant, : 

-© L, Venkatanarasiah for Respondent. 


T.S. V. 


- Wallace, J. og 
l Cr. R. C. No. 249 of 1925. 
27th January, 1926. T 7 = 
Criminal Procedure Code, S. 488—Maintenance of illegiti- 
male child—Pualernity denied— Mother's statement on oath—In- 


dependent corr oboration—Entry in Municipal record—If amounts 
to. 


In proceedings under S.488, Criminal Procedure Code, for 
the maintenance of an illegitimate child, where the mother 
states on oath that the respondent is the father of the child and 
he denies the same, Courts cannot act on her statement unless 
there is independent corroboration of the same. An entry in 
the Municipal Register of Births relating to paternity based en 
the statement of the mother is not sufficient corroboration for 
this purpose, 

Nugent Grant and V.P, Nambiar ‘for Petitioner. 

The Crown Prosecutor and D. Kulandai for Respondent, 


T. S. V; 


Phillips and Madhatan 


Nair, JJ. i C. M. A. No. 251 of 1924. 
28th January, 1926. 


Contract Act, S,,74—Penally—Credilor agreeing to remit por- 


lion of debl—Paymem by instalments— Defauli—Entive amount 
to become due— If penal, | i s> 





‘Where a creditor agrees to remit a portion of the debt 
admitted due to him on condition of the balance being paid in 
instalments but Stipulates that in default of payment of any 
instalment, the entire amount including the portion remitted 
should become payable, the stipulation is not by way of penalty 
and can be fully enforced. 2 I, C. 850; 48 Cal. 1036 followed. 

li P, Somasundaram for Appellant. 


-> G., Lakshmanna for Kespondent. 


T..S.“V. -- po g 
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Phillips and Madhavan sà ps 
: Nair, JJ. | C, MS. A. No. 5 of 1924.. Be 
29th January, 1926.: T 


Civil Procedure Code, Ss, 42, 48 and O. 21, R, E 
transferred for execution—Assignee decree- -holder—Application for 
recognition made lo executing Courl—Relurn, for presentation— 
Appeal against order--Dismissal—Finaltly of—-Application under 
O. 21, R. 16 to Court which Aassed decree more’ than 12 years 
after decree—If barred— Limitation Act, S. 29 (2)—Effect of. 


A decree was, passed by the Salem Munsiff’s Courtt;6n 
9th January, 1909, and transferred to the Tirupattu’ Court for 
execution. There were various-steps in execution taken’ keep- 
ing it alive till it was transferred to the respondent on 2th 
December, 1920, and-he applied for execution under 0.21, R,16 
to the Tirupattur Court on 10th December, 1920, That Court 
decided it had no jurisdiction to entertain the application and 
returned it for presentation to the proper Court, and the order 
‘was confirmed on appeal, Meanwhile the ‘assignee decree- 
holder had also applied to the Salem Munsiff’s Court on 7th 
February, 1921, for recognition of the assignment in his favour. 
Held, (1) the application being more than. 12 -years after the 
date of the.decree was barred under S, 48, Civil Procedure 
‘Code ; (2) the order: of the Tirupattur Munsiff’s Court return- 
ing the application for presentation having been- confirmed in 
appeal was final as between the parties and could not-be 
_ attacked in the proceedings in the Salem Court and on appeal 
arising therefrom (1917) M. W. N. 318 distinguished ; (3) the 
order returning the application was proper as under the law 
such an application could be entertained only by the Court 
which passed the decree. 27 Cal. 488; 39 „Mad. 640 
followed; 13 C. W. N. 533 dissented from; and the .gues- 
tion being one of procedure, the principle of stare decisis will 
apply; and (4) the assignee decree-holder® could not claim a 
deduction of the time spent in the Tirupattur. Court and on 
appeal therefrom under Ss. 14 and 15 of the Limitation Act, 
as the execuffon application was put in long prior to the coming 
into force of the Limitation Amendment Att is of 1922), 


B. Somayya for Appellant. 
R. Ganapati diyar tor K. Rajah Aiyar fet Respondent, 


T.S. V. 


Phillips and Madhavan “3 + 2 
| Nair, JJ. i C. M. A. No, 243 of 1924.. 
29th January, 1926. ? 

Civil Procedure Code, S. 92—Schemė abaa declaring 
archakas' yighi ig monthly pay—A pplication lo Court for pay— 
If competent — Appeal if lies—Order. of Court directing payment— 
Jurisdiction—Civil Procedure Code, S, 115—Interference. 
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A decree passed in a scheme suit relating toa temple de- 
clared that the archakus were entitled to a monthly salary at a 
certain fixed rate. They applied to the Court for directing, the 
trustees to pay a’certain amount as arrears of pay and the Court 
granted the same. Held, in an appeal by the trustees, (1) the 
appeal was incompetent; and (2) the petition” by the archakas 
was itself not competent as the scheme decree was merely 
declaratory and rights thereunder could be enforced only by 
suit, and hence as the Court had no jurisdiction ‘to pass. the 
order, it should be set aside under S.. 115, Civil Proce- 
dure Code, 2 L. W.607 ; 2 M. L. T. 94 followed.’ . 


P. Salyanarayana Rao for Appellant. Magee Ya 
=, B. Somayya for Respondent. a 
TS, Vis i ; : 


Devadoss and Waller, JJ. b 7 es 

- C. M. P. No. +292 of 1925. 

29th January, 1920. ; T 
Civil Procedure Code, S. 152— Powers under Amendment, 


Where a plot of land was described by a wrong survey 
number in the plaint and the mistake was repeated in the 
decrees passed in the Trial Court and in appeal, but was found 
out only when the decree passed by the High (Court in second 
appeal was being executed, held the mistake could be rectified 
by the Court under’S, 152-on an application for amendment, 

T; S Ramaswami Aiyar and V. Sundaram Aiyar ‘for 
Petitioner. | m = 2 

K. P. Ramakrishna Aiyar for Respondent. 


P. S.V. l 


Devadoss and Waller, JJ. 


l Cr. A, No..546 of 1925, 
Ist February, 1924, l E a 

Madras Children Act (IV of 1920), S. 26—Offence punish- 
able with fine —Offence under S. 326, Indian Penal Code, >: 

An offence under S. 326, Indian Penal Code, is an offence 
punishable with fine within the meaning of S. 26 of the Madras 
Children Act and where the accused is less than 16 years of 
age, the Court has power to order the parent to pay a fine rather 
than to sentence the accused to imprisonment. 


Nugent Grant and V. L. Ethiraj for Appellant, 
The Public Prosecutor for the Crown, ° ° 
T. S. V. . 
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Devadoss and Waller, JJ. 


ee Cr. R. C. No. 536 of 1925. 
` tst February, 1926. l 


` Madras Forest Act (V of 1882), S. 21 (d)—Permitling cattle 
to treshass—Owner when liable io conviction—Knowledge neces- 
sary—Burden of proof. 


Where cattle belonging to a person are found trespassing 
on‘a reserved forest, the owner cannot be convicted under 
S. 21 (d) for permitting cattle to trespass merely because of the 
fact of such trespags. It must be proved that the act of trés- 
pass was done with the knowledge of the owner. “The initial 
onus in such a case is not on him to prove that the act was 
done without his knowledge. ” 1 Weir 542 followed; 98 E.R. 
411 distinguished ; observation in 15 Mad, 156 as to the. duty 
of the prosecution to prove overt_acts on the part of the owner 
dissented from. 


B. Jagannatha Doss for Petitioner. WA ae 
The Public Prosecutor for the Crown. 
T. S. V; 


Devadoss and Waller, HA 
S. A. No. 270 of 1925. 
Ist February, 1926. 


Appeal— Respondent originally minor—Attaining majority 
—Application to declare him major if necessary — Batch of 
appeals—Same parties—-If separate applications necessary. 


Where the respondent in an appeal is a minor represented 
by guardian, and during the pendency of the appeal he becomes 
a major, an application supported by affidavit must -be put in 
before the respondent can be declared magor and the guardian 
removed. Ina batch of appeals between the same parties, 
separate applications must be filed in each appeal to have a 
minor-respordent declared a major. 


K. Venkateswaran for Appellant. . 
TS: Ve. 


P, 
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Ramesam-and Venkata- ; v. 
` subba Rao, Jj. > -o S At No1559 of 922% 
2nd February, 1926, ` 


Hindu Law—Alienation by daughter —Estate of father—No 
recital of necessity—Decree—Sale proclamation: reciting legals 
necessity: and absolute interest being up for sale—Recital-if evi- - 
dence of necessity—Ancienl alien: ations —Rules as -to.: 


A Hindu lady who had inherited her father’s estate gave a 
mortgage purporting to be for the discharge of a, debt. of. hers. 
but the mortgage deed did not recite that the debt was for a, 
purpose binding on the estate. A decree was obtained ‘against 
her on the mortgage and.the property - sold in. execution; the 
sale proclamation containing an -express recitalthat.the abso- 
lute interest was being sold and not merely the smited.: interest; 
of the daughter and that the mortgage : was given for legal, 
necessity. 


Held, the sale proclamation could not by itself be treated- 
as evidence that the daughter was sued and that the decree was 
obtained against her in a. representative capacity; and. that the 
alienee could .not succeed in. the absence:of. evidence alte ide,- 
that the original mortgage was -supported by~ legal : necessity. 
The. decisions in 34 Mad. 188 and.20:C..1.. )..23 do not day: 
down that proof of necessity for the original debt: can:: be.: disz- 
pensed with where the whole estate:as opposed to. the limited. 
interest of a Hindu widow-or daughter is sold insexecution:: obi 
a decree obtained against her: 


Per Ramesam, J.— (ìi) The decision in>48» ML. Jè 224 
correctly states the effect of the.Privy Council decisions: about 
ancient alenations. ° (ii) No hard and fast rule should be.laid 
down as to what is or is not an ancient alienation. 


Per Venkalasubba Rao, z= The debt being «a - personal 
debt of the widow or daughter does not prevent her being sued 
and a decree being obtained against her in a representative 
capacity (t:) The decisions in +4 Cal. 186 (P.-C.) and. :43 Madi. 
541 (P. C.) do not refer only to cases! where there-are recitals 
as to necessity in mortgages or sales by Hindu. femalesis. 


V. Govindarajachari for Appellant. 


: T. R. Ramachandra Aryar. and-Y: Suryanarayanas forts 
Respondents. ’ 


T: S.. V. 
Odgers, J.: ) 
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' S. A, No, 1105, etc., of 1924,: 
2nd February, 1926. J), . . 
Madres: Estates ; Land: Act, S. 192.(e)—Suit + fou; rent.andy 
acceplance: of patta—Set-off claimed.: as. ` regards’. irishvekamen 
NRC 
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Nature of—If can be allowed to: be gone into—Order of remand 
passed in apfeal. for AHAMIE ka aa a me f appeal- 
able. . 


“7 In certain suits, filed by a mittadar against a zai for. rent 
under S. 77 of the Madras Estates Land Act and for acceptance 
of.patta under-S. 56 af the said Act; the ryot pleaded that. 
under a permanent. patta subsisting between the parties, he was 
entitled to a deduction of the /rishvekam payable by the mitta- 
dar to him, that the mittadar could only get a decree for the 
balance that may be due, and that a term should be inserted in 
the patta providing for such deduction. 


Held, that the defendant’ s claim was not really one for set- 
off coming within the mischief of S. 192 (e) of the Madras 
Estates Land Act.and that the deduction could properly be 
insisted on by. virtue of the contract between the parties and 
that a clause should be inserted in the patta in regard to the | 
said deduction. S. A. No, 185 of 1911 followed. +3 Mad. 69 
distinguished, 


"0 Semble.—An order of the District Judge in appeal remand- 
ing ‘the rent suits to the Court below for ascertaining the 
amount of érishvekam due and. for passing a decree for the 
balance is an order of remand and not a preliminary decree. of 
the nature referred to'in O. 20, R. 16, Civil Procedure Code and 
no appeal lay against'it whether it was an -order made in the 
exercise .of the Court's inherent jurisdiction or under O. 41, 
R. 23 of the Civil Procedure Code. 47 M. L. J. 552; 121C. 
146; 1 L. W. 667; 29 1. C. 265 referred to, 


'E. Vinayak Rao for Appellant. 


K. Kameswara Rao for V. Govindarajachari “for Rese. 
pondent, ji . 


LeS Ne. a 7° 


Phillips and Madhavan 
: Wair, JJ. $ -L P. A, Nos pof 1925, 
: 2nd February, 1926. 


Civil Procedure Code, S.-100— Negligence of guardian of 
minor—Finding, of Jackel iiei ference in second appeal—When 
warranted, : ; 


A finding of an Appellate -Court that the guardian of a 
minor was not guilty of negligence in a particular case is one 
of fact and in the absence of anything to show that the finding 
was arrived at bna misconception as to the law, it cannot be 
interfered With it? second appeal. Where in second appeal 
such a finding was reversed, it was restored on Lette®s Patent 
Appeal..:47M. L. J. "928 reversed. 
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K, V. Krishnaswami yama and K. ha as for’ a 





lants. ° 
C. S. Venkatachari and N. C. E T TT for “Res- 
pondents. 
T.S.V. 0, i 
Krishnan, J, WA "uT MP 
t C. M. SA. No..88 of 1924. 
2nd February, 1926. 


' Civil Precedure Code, O. 38, R. 2—Surety bond —Production 
of debtor—Interim order of protection obtained—Subsequent liabi- 
lity of surely. | 

A person having been arrested before. judgment, aun 
stood surety for him under O. 38, R. 2 and executed a bond © 
the usual form. Ona subsequent date he produced the Saber ‘In 
Court, but he had in the interval obtained an interim order of 
protection, The surety was still sought to be made liable on 
the ground that the production of the debtor in Court was not 
appearance .within the meaning of the rule for purposes of 
arrest, etc., Held, the surety was for appearance only and, after 
the production i in Court, his liability ceased. (1923) Rang, 98 
(2) cited. 

K. V. Krishnaswami Aiyar for Appellant, 


B. Sitarama Rao and P. N. Appusami Aiyar. for Respond: 
ents. 


T. S. V. 


Wallace, J. . 
. ° © C. R, P. No, 913 of 1924, 


3rd‘ February, 1926, 


Hindu Law— Morigage executed by Jather--—Afler-born son, 
if can question execution and consideration—Procedure—M ort- 
page not proved by attestors—Aitestors not present in Court-~- 
Plaintiff, if entitled to a further opportunity to examine aittestors 
—Appellate Court revessing the judgment of the trial Court on an 
erroneous view of the law and remanding the case for trial on an 
issue which did not arise—High Couri—If will interfere with the 
order of remand in revision—Civil Procedure Code (V of 1908), 
5, 115. 


Where in a suit by the plaintiff against the defendant on a 
mortgage executed by the defendant’s father, the defendant put 
the plaintiff to the proof of execution and consideration and the 
first Court found that execution has not been proved and that 
the document was not supported by consideration and dismiss- 
ed the suit, but on appeal the Lower Appellate Court Reld that 
the defendant having been born only subsequent to the date of 
the mortgage, he was not entitled-to- question the consideration. 
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therefor and that the. only proper question to consider was 
whether the document was intended to be given effect to and 
that on the question of execution also, the plaintiff might have 
been misled and so should be given an opportunity to prove 
execution by the attestors and reversed the judgment of the 
Trial Court and remanded-the-case for rehearing in revision. 


Held, (i) that the order of the Lower Appellate Court re- 
manding the suit for trial on thé question whether the docu- 
ment was intended to be given effect to and giving a further 
opportunity to the plaintiff to let in evidence about execution 
was highly irregular and must beset aside ; 


(iz) that the Lower Appellate Court’s view that an after- 
born son cannot. question the consideration for a mortgage 
executed by his father is wrong law and that the only thing he 
cannot question is the necessity therefor ; and : 


(747) that inthe absence of any allegation to the. effect 
that the plaintiff had witnesses ready to prove execution whom 
the Trial Court did not allow him to examine, he was not en- 
titled to a fresh opportunity to let in evidence on that.question. 

Watrap S. Subramania Aiyar (Mr. T. R. Ramachandra 
Aiyar with him) for Petitioners, 

K. Rajah Aiyar for Wa aa 


T. S. V. 
Phillips and Krishnan, JJ. 





= C, M. P. No, 1057 of 1925. 
3rd February, 1926. S 


Civil Procedure Code, Ss. 109, 110—Scheme suit—Suit for 
removal of trustee and framing scheme—Death of trustee—ad bate- 
ment— Order of remand for.framing schéme—If uppealable. 


Pending a scheme suit under S, 92% Civil Procedure Code, 
for removal of the defendant trustee and for framing a scheme, 
the defendant died and the Court held that the suit abated with 
his death. In appeal the High Court decided that so far as the 
relief of framing a scheme was concerned the cause of action 
survived and on that basis remanded the suit. The aggrieved 
defendants applied for leave to His Majesty in Council. Held, 
the order was not appealable. 47 Cal. 918; 47 All. 335 followed. 
21 C. L. J. 279; 6 Pat. L. J..116 doubted. « 


C. S. Venkatachari for T. Rangachariar for Petitioner. 


S. Srinivasa Hiyangar and K. S. Jayarama Aiyar for. 
Respondents. 


T. §: V: 
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Devadoss and Waller, JJ. 
L. P. A. No, 240 of 1925. 
Srd February, 1926. i 


Letters Patent, Madras, cl. 13—Judgment—Order refusing 
stay of execution—If amounts to. 


An order of a High Court Judge ordering stay of execution 
on terms amounts to a judgment within the meaning of cl. 15 
of the Letters Patent. The decision of the Judicial Committee 
in 49 M. L. J. 25 has not overruled the decision in 35 Mad. 1 
(F? B.) and other Madras cases as to what erders amount to 
judgments. “47 Bom, 724 (P.C.) referred to, 


S. T. Srinivasagopalachari for Appellant. 


T. M. Krishnaswami Aiyar for Respondent. 


T. S, V. 
Devadoss and Waller, JJ. 





C. M. A. No. 24 of 1924, 
Srd February, 1926. 


` Civil Procedure Code, O. 21, R. 89— M origage decree— 
Apportionment partly over tarwad property and partly over private 
properly—Sale of properties—Deposit of money to set aside sale of 
tarwad property alone—If valid, 


The Karnavan of a Malabar tarwad mortgaged larwad 
property as well as his own private property. In a suit by the 
mortgagee a decree for sale was passed, fixing a portion of the 
debt on tarwad property and the other portion on the private 
property. A sale was held and thereafter an application was 
put in under O. 21, R. 89, Civil Procedure Code, to set aside 
the sale of tarwad preperty alone after depositing the amount 
necessary for that. The question arose whether the whole 
decree amount for which the prdperties were sold should be 
deposited or it was enobgh to deposit the amount*fixed on the 
tarwad property. Held, the sale of the tarwad property could 
be set aside on depositing the amount fixed in the decree with 
respect to it. 48 M. L. J. 121 at 125; 39 Mad, 429 distd, 

T. R. Ramachantlra Aiyar and A. Vasudeva Menon for 
Appellants, 

K. P. M, Menon and P. Govinda Menon for Respondents, 


Lov. 
Phillips and Madhavan 
Nair, JJ. C M.S. Ad, No. 17 of 1925, 
4th February, 1926, ° 
Civil Procedure Code, S. 47 and 0, 21, R. 66 — Mortgage 
decree—Execution—Application by purchaser of owe of the items 
to have it sold last—Dismissal in first Court—Reversal in appeal 
—If proper—Relief if could be given in executidn, 
NRC 
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B mortgaged four items of properties to d.in 1910 and 
subsequently sold item 1 to C, the consideration going towards 
discharging ¢ertain murtgages which existed prior to 1910. A 
brought a suit on his mortgage impleading C also as a defend- 
ant and obtained a decree subject to the rights of priority cf 
C. When he applied for sale, C applied under O. 21, R. 66 
that the items not sold to him might be sold*first, but the Court 
dismissed the application holding there were no equities in his’ 
favour. C appealed and the Lower Appellate Court directed 
item 1 to be.sold last. In an appeal by A, held (1) the order 
of the executing Ceurt though passed under 0. 21, R. 66 was 
also oné coming under the purview of S. 47 and‘as such was 
appealable. 24 M. L. J, 477; 45 M. L. J. 478 followed. Quaere: 
If 27 Mad. 259 (F. B.) is good Jaw after the coming into fonce 
of the Civil Procedure Code, 1908 ? and (2) the‘ executing 
Court had power to grant the.relief to C in executiop, even if 
it might have been asked for in the suit and refused. 46 M. L. 
]. 32 followed. 


K, Ramamurthi for Appellant. 
G, Lukshmauna and d, Salyanarayana for Respondents. 


IA 

Devadoss and Waller, JJ x os 
| 1 f C. M. A. No, 272 of 1924. 
Sth February, 1926, 

Civil Procedure Code, O. 21, R. 2—Applicability—Decr ce 
under which money is payable—" The decree,” “ of any kind ”— 
Significance of. | 

O. 21, R. 2 does not apply to all kinds of decrees, irrespect- 
ive of their nature, but only to decrees under which money is 
payable whether they are accompanied by other reliefs or not. 
23 Bom. L. R. 981 dissented from. The words “the decree” 
mean only decrees under which money is payable. The addi- 
tion of the wards “of any kind” in 1908 Was only to set at rest 
the conflict of rulings in the different High Courts, and the 
Legislature did not intend to bring under the rule all decrees 
irrespective of their nature. History of the section in the various 
Codes of Civil Procedure traced. 43 Mad, 476; 6 Cal. 786 ; 
22 Mad. 183; 15 M. L. T. 333; (1917) M. W. N. 327 ; 25 M. 
L. J. 586 referred to. 


Sad Srinivasagopalachari for Appellant. 


T. S, V. 
Odgers, Je ° 





S. A, No. 330 of 1923. 
Sth February, 1 1926. 

Co-owners~-Lessee under ons in Paratoi ofa specific plot— 
Whether entitled to injunclion aguinst others, 
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A lessee of a definite site from one of four Mahomedan 
inamdars who are co-owners of a big undivided plot can claim 
to havean injunction against the other co-owner restraining 
them from interfering with his _ possession, He is not merely 
entitled to joint possession. In' proper cases injunction can be 
issued in favour of dne co-owner against another co-owner. 11 
L. W. 606; 5 lIe C. 171 distinguished. 19 C. W. N. 442 
followed. 

K. G. Srinivasa Aiyar for Appellant. 

. V.Sundaresa Aiyar for T. V, EAN RETR E diyar for Res- 


po ia 
T. S. V. 


Devadoss and Waller, JJ. 
: L. P. A. No. 49 of 1925. 
Sth February, 1926. 

Hindu Law —Joint fannly—Alienation by one member—Suit 
lo set side—Alience if could enforce equity in thalsuit tiself— 
Separate suit for partition if barred—Procedure to be followed, 

In a suit to set aside an alienation made by one.member of 
a joint Hindu family of an item of family property, it is not 
open to the alenee to contend that as the other family proper- 
ties were more than sufficient to pay all debts, etc , the item sold 
to him should be allotied to his alienor and the equities in 
his favour worked out in that suit itself. His proper remedy is 
to sue for general partition. 45 Mad. 449 folld. ; 46 Mad. 815 
explained, A subsequent suit by the alienee for general partition 
would not be barred by res judicata. 49 M. L. J. 679 dissented 
from ; 44 M. L. J. 309 referred to. 


In such acase the proper procedure to follow is that adopt- 
edin 43 Bom. 17, ie, to stay execution of the decree for a fix- 
ed time and allow the alienee within that time to file a suit 
for general partition. 


- T. M. Krishnaswami Atyar for Asali . 
C. Krishnamachari for Respondent. 


T.S. V. ee ° 


Devadoss, J, `o l 
j l C. R. P., No. 331 of 1924, 
Sth February, 1926, 


Madras Revenue Recovery Act, S. 5—Sale of land—Paita , 
still remaining in the name of vendor—Payment of revenue by 
vendor—Suit to recover baymenis from vendee—Ij maintainable 
in Small Cause Court— Limitation Act, Art. 61— Applicability, 
The owner of a certain property soldeit by registered sale 
deed to another, but the patta still remained in his own name. 
He went on paying the revenue and sued the vendee for four 
years’ payments made by him. Held, (1) as the sale deed contain- 
ed a special®*covenant for payment of revenue, a suit for money 
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was maintainable.’30 Mad. 35; 33 Mad. 41; C. R. P, No. 489 of 
1923 distd, ; (2) an objection that such a suit was not maintain- 
able in a Small Cause Court, as the vendor’s remedy was 
merely to enforce a charge on the land, should’ be raised in the 
Trial Court itself, and if not so raised cannot be allowed to be 
taken in revision ; and (3) the suit was governed by Art. 61 and 
not Art..116 of the Limitation Act. i l 


T. S. Viswanatha Aiyar for Petitioner. 
S. Venkatachela Sastri for Respondent. 


LSV: | ° 





Phillips, Krishnan ‘and ° 
Ramesam, JJ. C. R. P, No. 771 of 1923. 
8th February, 1926. 


Madras Estates Land Act, S. 8, Exception and Ss, 3 (2) (d) 
and 6 (2)—Inam—Surrender by ryot—If an acquisition within 
the meaning of Exception—“Otherwise”-—Rule of ejusdem generis 
—Construction, 

In the case of an inam falling within S. 3 (2) (d) of the 
Estates Land Act, a surrender of the land by the ryot in posses- 
sion amounts to acquisition within the meaning of the Excep- 
tion to S. 8 so as to take the lands surrendered out of the cate- 
gory of an “estate”. The word “acquisition” is not used in the 
Exception in a limited sense so as to exclude cases of surren- 
der ; and the word “otherwise” in S. 8 (1) should not be read 
ejusdem generis with what precedes it. 

The language of S. 6 (2) is not to be referred to for con- 
struing S. 8, and does not govern it. 

Cases under the Estates Land Act and Bengal Tenancy 
Act referred to. m 

A. Krishnaswami Aiyar and Ch, Raghada Rao for Petitioners, 

S. Varadachari and V, Govindarajachari for Respondents, 

T.S. V. nace ola 

Spencer, J. 
5 ? __ S. A. No. 951 of 1923. 
Sth February, 1926. 


Madras Survey and Boundaries Act ÈV of 1897), S. 13— 
Decision thai land is pre-selllement minor inam—If involves 
boundary dispute—Need not be set aside, 

The decision of a survey officer that a particular strip of 
land is a pre-settlement minor inam and not" the ryoti land of 
the Zamindar where the said land was admittedly within the 
ambit of the estate, does not involve a boundary dispute and 
has not, therefore, got to be set aside under S. 13 of the 
Madras Survey and Boundaries Act, 1897, 


R. Ganapatey for S. Srinivasa Atyangar for Appellant. 
V. Govindarajachari for Respondent.. - ° 


T.S. V. 
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Nair, JJ. 
8th February, 1926. 


Arbilration ~A ward— Decree passed before the expiry of ten 
days for filing oofer nons- = Eimialion Act, Art, 158—Appeal if 
lies, . 


Phillips and Madhavan’ 
C. R: P. No, 512 of 1923. 


Where on an award being filed, the Court passed a decree 
in terms of the award before the expiry of ‘the ten days prescrib- 
ed by Art. 158, Limitation Act, atter overruling objections to 
the award, the decree is not appealable. ¢ 

Quaere : Whether an appeal would lie against a decree pass- 
ed in terms of an award within the period of ten days of such 
fifing, where no application for setting aside the award has been 
filed ?. 

K. Kameswara Rao for Petitioner, 

K. Krishnaswami Aiyangar for Respondent. 


T. S. V. 
Phillips and Madhavan 


Nair, JJ ` t C. M. S. A. No. 85 of 1924. 
9th February, 1926. 


Hindu Law—Joint family—Decree against father—Parti- 
tion—Right of creditor to proceed against share of son. 





A creditor who has obtained a decree against the father of 
a joint Hindu family cannot proceed in execution against the 
shares of the sons obtained by them at a partition effected sub- 
sequent to the decree. 47 Mad. 621 folld. 

K. Bhashyam Aiyangar and S. Krishnaswami Aiyangar for 
Appellant. 


D. Ramaswami Aiyangar for Ç. S. MATA ar for Res- 
pondent. e. 


T.S.V. 7 
Odgers, J. 





S. A. No. 924 of 1923. 
9th February, 1926. 


Malabar Law—Will—Construction—Death of legatee before” 
testator —If property goes to residuary legatees, 


-C, who was divided from the other members of his larwad, 
executed a will by which he gave one item of property. to his 
mother and other specific items to his wife and children. The 
mother predeceased him. There was a clause in the will that 
nobody was to inherit his properties in derogation of his will. 
The wife and children of C claimed the item bequeathed to the 
mother as residuary legatees, while the tarwad of C claimed 
the same as on intestacy. Held, the wife and children were not. 

NRC 
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residuary legatees and the item begueathed to the mother did 
not lapse to them. 6 Ch. App. 333 folld. 


K. P. Ramakrishna Aiyar for Appellant. 
AN. P. Krishna Menon fcr Respondent. 


TSA 
Phillips, J. 


© C. R, P. No. 230 of 1924, 
12th February, 1926, 


Civil Procedu Code, S. 11, Explanation IV—Suit for 
e arrears of reni—Decree passed—Subsequent suit" for reni— 
Question of rate of reni—I} open, 


A suit between landlord and tenant for arrears of rent dite 
under a lease deed was first decreed ex parle and again after 
the ex parte decree was set aside, the issue raised being “What is 
the amount due to the plaintiff ?” Ina subsequent suit for rent 
for a later period, the defendant raised the question of the rate 
of rent and contended that. the.-rate had not been adjudicated 
upon in the previous suit. Held, the question cannot be gone, 
into, as it is barred by S. 11, Explanation IV, Civil Procedure 
Code. 16 Cal, 300 (F. B.) distinguished. | 


K. Aravamudu Aiyangar for Petitioner, 
K. G. Srinivasa Aiyar for Respondent, 


Ds Vas 





The Chief Justice, Phillips, ] | 
Krishnan, Beasley and “ 
Madhavan Nair, JI. | Cr. Rev. Case No. ka 1922, 
15th February, 1926. j > 
Indian Penal Code, S. 1499—Complaint;—Defamatory slale- 
ment tn—Privikge if absolule—Rules of English Common Law— 
Applicability— Position of counsel and witnesses, Wi 


A complaint filed by a person before a Magistrate describ- 
ed X asthe paramour of Y, X thereupog charged the com- 
plainant of defamation, and the latter pleaded absolute privilege 
as being in connection with proceedings in a Court of Law. Held, 
by the Full Bench, there was no absolute privilege for the com- 
plainant. The Indian Penal Code is a self-contained enactment 
and the principles of the English Common Law as to the abso- 
lute privilege cannot be imported into S, 499, I, P. C., except in 
so far as it is contained in the various exceptions to the section. 

” 36 Mad. 216; 37 Mad. 110 overruled. 48 Cal, 388 ; 3 Rang, 524 
referred to. 


Their Cordshtps did not feel called upon to express any 
opinion as to the natare of the privilege enjoyed by counsel and 
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witnesses with reference to proceedings in a Court of 
Law. : a @ 


The Public Prosecutor (J. C. Adam) ‘for the Crown. ° 

7 A.S. Sivakaminathan amicus curiae. 
T.S. V. Sa 
Wallace, J. ~ 





| ; C. M.S. A. No. 81 of 1924. 

16th February, 1926. . 

_« Civil Procedure Code, Ss, 144 and 37 (b)— "Court of first in- 
stance’ —W hat is—Territ»rial jurisdiction altered subsequent. to 
passing of decree—Application for restitution if one for execution 
—Cursus curiae—Matters of procedure. 


Where since the passing of a decree, the territorial jurisdic- 
tion of the Court over the subject-matter of the suit has been 
taken away, for the purposes of applying fur restitution under 
S. 144, C P.Code, the expression “Court of first instance’” must 
be construed on the general principle contained in S. 37 (b) 
and the application should be made to the Court which, if the 
suit wherein the decree was passed was instituted at the time of 
making the application, would have jurisdiction to try such suit. 
Such a case would not be governed by S.150 of the Code. 13 
L. W. 67 refd. to. l l 


The trend of decisions in Madras is to treat an application 
for restitution as one in execution, and it would include colla- 
teral reliefs, such as interest, damages and compensation. 
Though the decisions in other High Courts are to the contrary, 
uniformity of procedure is what is to be aimed at, Case-law 
referred to. 

M. S. Vénkatrama® Atyar for Appellant. 

S. Muthiah Mudaliar for Respondent. 

T.S. V. .. 


Wallace, j, 





| ; C. R. P. No. 677 of 1925. 
A8th February, 1926. . 


Civil Procedure Code, S. 149, O. 7, R. 11 aitd-O. 47, R. 1— 
Deficiency in Court-fee—Time given—Failure to pay—Payment at 
a later dale—Application under S. 151 to excuse delay—I mplictt 
extension of time— Powers of Court. 

The Court-fee on a plaint being deficient the plaintiff was 
given time to make up the deficiency. He did not comply with 
the order in time, but some time later paid the deficiency and 
put in an application under.s. 151, C. P. Code, for the delay to 
be excused. The Court without, notice to the defendant excused 
the delay. Held, though there was no applicatitn for 
extension of tane under S. 149, the. excusing of the delay and 
the acceptance of the deficit amount amounts to an implicit 


40 


extension which the Court has power todo. S. 149 gives the 
Court wide discretion either to give an extension of time or to 
disallqw it. The powers of a Court under the section are not 
restricted by O. 7, R. 11. The omission to give notice before ex- 
cusing the delay did not amount to an illegality. 38 Bom. 41 ; 
39 I.C. 766 ; 34 I.C. 625 ; 24C. L. J. 88 refd. to. 27 Cal 376 ; 
34 Cal. 20 distd. 13 C. 1. J. 78 doubted. 


O. 47, R. 2 of the Civil Procedure Code is no bar to a 
District Munsiff review ng the order of his predecessor in office 
excusing the delay,in the payment of deficient Court-fee bye» a 
plaintiff. . 


Procedure to be followed in cases of deficiency in Court-fee 
explained. | i 


V. Govindarajachari and B.T. M. Raghavacharlu for Peti- 
tioner. i 


K. Kameswara Rao for Respondent. 





ES: V: 
Devadoss and : > Sa 
Waller, JJ. > C., M. A. No: 206-of 1925. 


19th February, 1926, J 


Civil Procedure Code, O. 30, R. 9—Scope of—Execution peti- 
tion—No leave obtained—Maintainabilily—Order dismissing 
objection—If a decree under S. 2 (2)-—Not appealable. | 


Objection was taken for the judgment-debtors in a certain 
execution petilion that execution could not issue as no leave 
was obtained under O. 30, R.9 of the C. P. Code. The ob- 
jection was set out in the form of an execution application and 
the judgment-debtors asked in it that ¢he execution petition 
should be dismissed. The Lower Court held that no leave was 
necessary, dismissed the application filed by the judgment- 
debtors and proceeded with the execution petition. On an 
appeal being filed against the order dismissing the judgment- 
debtors’ application: . - : 


Held, that no appeal lay as the orderewas merely an inter- 
locutory order on an incidental question” of law and did not 
therefore come under S. 2 (2), C. P. Code. 18 Cal.. 469 
followed, So 


Held further, that in suits by a firm agajnst some of its part- 
ners or between firms having some partners in common, leave 
of the Court must be obtained for the execution of the decree 
even in cases where the suit is for moneys borrowed by the 
defendant or defendants just like’any other debtor. | 

P. Narkandeyulu for Appellants. 

G. Lakshmanna and V. Govindarajachari for Respondent. 

TIS? a Se 


Odgers, Je ` 2 eae ea See 
l S. A. No. 1046 of 1933. 
16th February,, 1926. a cn 


Minor —-Guardian ad litem—Defence put in—Trial exparte 
+— Petition to set aside €x parte Bech Cert AA of Suit to set 
aside decree—If lies. 


Ina suit against a minor, ‘the guardian ad litem filed a 
written statement containing a valid defence, but did not there- 
after attend the trial of the case. The suit was decreed ex parte 
and a petition by the guardian to set aside the ex parle decree 
was dismissed. A suit was then filed by the minor through a | 
fresh guardian to get the decree vacated. Held, the ex parte 
decree was null and void and would not bind the minor as the 
guardian was guilty of gross negligence in not going to trial. 
45 Mad. 525; 46 M. L, J. 12 followed ; L. P. A. No. 2 of 1925 
referred to. 


' C.V. Ananthakrishna Atyar andT. K. Srinivasatatachari 
for Appellant. 


B, Somayya for Respondent. 
T. S. V. 


Phillips and Madhavan . o p 
“Nair, JJ. C. R. P. No. 12 of 1924. ` 
19ih February, 1926. 


Civil Procedure Code, S.89 and Sch. II, R. 1--Applicability— 
Reference to arbitration out of Court—One oF the parties minor— 
Effect of. 

Where an award is passed on a reference' to arbitration 
made out of Court and it subsequently transpires that one ‘of the 
‘parties to the referenge was’ a minör, the award is invalid. 47 
Cal. 555 ; 42 Mad. 632 ; 34 M. L. J. 71 referred*to. 

Quaere : Where the award would bind at least the adult 
members who were parties to the reference ? 83 B.R. 554 ; 115 
E. R. 114 ; 13 L., J.eCh. 350 referred to. 

5. Rajuobalachars for Petitioner. 

N.S. Rangaswami Aiyangar for Respondent. 


T. S. V. 


The Chief Justice and 
, Ramesam, J. j A.S, No. 225 of 1921, ` 
19th February, 1926. 


Hindu Law—Adoption-—Ante- Wien agreement — Test 
of reasonableness—What Ss n 





'. . In thease of ante-adoption agreements the true test of r rea- 
‘sonableness is. whether the agreement could be said to bea 
N. R. C. 
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good bargain for the adoptee having regard to ‘his WAA in 
the natural family. 

An ante-adoption agreement entered’ into by the natural 
father on behalf of an adopted boy not to question an aliena- 
tion _ previously made by the adoptive mother in favour of:her 
daughter is valid. wA 

K. S. Krishnaswami Atyangar and K. Ramamurthi for 
Appellant, 

A. Krishnaswami Aiyar and V. Govindarajachari for Res- 
pone . ' o , T 


Phillips dnd Madhavans ‘i Peay fee ro 
Nair, JJ. L. P. A, No. 26 of 172. . 


"19th February, 1926, | 
Evidence Act, S.65-—Secondary evidence of POPE YA 


admissible—Court admilting satisfied that a case made out for 


letting in such evidence—Discretion—Inter ference in, second 
appeal. 


Where a Court of Appeal is satisfied that ‘the necessary: 
quantum of proof has been let in to admit secondary evidence 
of a document, the High Court in Second Appeal should not 
interfere and reject. the document as inadmissible because in ‘its 
opinion a Case had not been made out for letting in secondary 
evidence. The matter'is one in the discretion of the Court be- 
‘ow and even if it.finds merely on hearsay - evidence, that the 
document sought tobe proved had been lost and on that basis 
allows secondary evidence, the same should not be, upset-in 
second appeal, for if the objection had been taken 1) the Court 
below other satisfactory evidence might have been forthcoming. 
120 E, R. 827; 115 E..R. 631 refd. to; 19 Cal. 438°; 10L E. 
R. 503 ; 108 E, R. 854 distinguished. Betision in, 47 M. L. J: 
ae reversed. 


e 'Varadachari and P, V: Vallabacharjulu for: i 





'C. Rama Rao for Respondent. tee ee EG 
die S. V. l a ON “oy 
Phillips and Madhavan se E a en 
Nair, JJ. l C. M. S. A. No. 84 of 1924. 
22nd iil ss 1926, l . a 


ivil Procedure Code,S. 47 and 0. 2 “R. 90 — Auction sale 
w to set aside—lncome of property nol mentioned in 
the sale proclamatton— Low price—Secona appeal if lies. 


wA Where an application is putin under O. 21, R. 90 to set 


aside an execution sale on the ground that the income of ‘tlie 
-property sold: was. aot mentioned in the sale proclamation and 
‘also that the-price was very low,.it does not fall under'S.: 47 


; i 
a Naa 


AA 
TI 


also and the order P is not one from which- a second 
appeal lies. Coa ee: 


M. Patanjali Sastry ioi Appellant. Te, Tg 
K, Krishñamachari and K: Chakravarti for ‘Respondent. 


KAA 
AA and and ili EAT 





i 


Nair, JJ L. P. A, ‘No. 42 of or 

igs February, 1926. eg 

'” -' Régistrafion + “Act, Ss. 17 and. 49::'Parineedhip Release bya a 

; ar iner. ‘of his rights—1 fi requires WA Wa Ad 
missi bil i ty. 


eo ee ae 
tA saltner inia running concern’ wanted: to e from the 
a and ọn: receiving a certain: .sum ‘of money. fixed by 
mediators; he: executed. a, deed:whereby he released all his rights 
in ithe partnership, which possessed considerable .-immoveable 
property. Held; there was no ‘extinguishment of rights in im- 
moveable, property: or surrender of ; any interest therein and 
the dogument did.not, require registration, . -25 Mad. 149 ; 45 
Mad, 378.3. 17.Bom, 2353, 43. She p. mae ;;(1900). 2 Ch. 410 
referred to, ry | kar tep ee 


~ Such.a release deed: dled: aot! A «affect any immoweable pro- 
perty” within the meaning of S. 49, Registration Act, as'all the 
property still remained partnership: property, and its only, legal 
effect being that there was one partner the less, the document 
was admissible in evidence. © “~~ 


A. Krishnaswami Atyar for Appellant. et at 


“V, Ramadass and V: Krishna nae for Respondent, 
LS, Via 2 . | 


The Chief Justice, os Spee a AI we a 
“cer-and Krishnan, JJ. | © Ur, Appeal ‘No. “SSE of 1925.0 °° 
AA February, 1926. 

Criminal’ Procedure | Code Sa: 190, (1) (b)—slny offence— 


Medhine of—Non- ~cogeisable affetice—Police report zA Í WA 
can take cognisance on. 


The words “ any, Offence.” ” in S, 190, Cr. P, Code: are: IA 
wide, and.include both cognisable and noa- cognisable offences. 
A. magistrate has therefore power to take cognisance of even a 
non-cognisable offence on the report of a Police officer. (1925) 
M. W.N. 3.17 overruled ; 26 Bom.: 120 :commented on; 6 M. 
L, -T.;259 5 ILA. L, J,-331 ;.46.Cal«:807; referred to. ,: E 


La 


T.S. V. EE ji Me gt 


-a m 


The Public Prosecutor (J. C. Adasn) for the Crown. ' wa 
AC S: Aa a and D: a ' Ramaswani Adyangay for the 
Accused, erie si ot aa, i ae eee ee ee YA 


na 
-fr 


.Devadoss and. . ) 


Waller, JJ. L Cr. Appeal. No. 462 of 1925. 
25th Febraary, 1926, 


Penal Code, S. 405—Criminal breach of trust—Talug Board 
—President restrained by injunction from aeling —Vice president 
carrying on funclions—Offence under S 405—Sanction under 
S. 197, Cr. P. Code if necessary—Madras Local Boards Act 
Ss. 18 (1), 23 (2) and 43, 


Pending an election i inquiry, the President of a Taluk Board 
was restrained by, an injunction order of a Civil Court from 
entering on his duties and the Vice President under S. 23 (2) 
of the Madras Local Boards ‘Act carried on his functions and in 
respect of acts done during that period, he was prosecuted for 
an offence under S. 405, I. P. C. Held, as he was. not in law 
the President of the Taluq Board, he -was not a public servant 
removable by the Local Government and .as such no sanction 
was necessary under S. 197, Cr. P. Code for launching the. pros 
secution 42 Mad. 609 distd ; 2 Weir 226 referred to. . 


Meaning of the word “wilful in $.405, I. P. C. explained. 
As their Lordships differed on the facts as to whether the 
appellant was guilty under S, 405, |. P. C. the case was directed 
to be posted before a third judge under S. 429, Cr. P: Code. -- 
_ K.S. Jayarama Aiyar and A. Ventalasibba: Rao. for: ay ` 
pėllant, 


1.) The Public Prosecutor V. G Adam) for the Con 
S N 


Devadoss and . 

‘ Waller, JJ. ! Cr. Rev, Case No. 707 of 1925, 
25th February, 1926, 

Madras District Municipalities Act, S. 347—Notice’ by | muni- 
cipalily directing a person to do an aci—Failure to comply with 
order—No steps taken to enforce notice—Sécond notice issued— 
Validity of prosecution— Limitation. 


Where under the provisions of the Madras District Munici- 
palities Act, a Municipality issues notice to a rate-payer to do 
a certain act, but takes no steps within. the period of three 
months fixed by S. 347 to enforce the same, it is competent for 
the Municipality to issue another notice ın respect of the'same 
matter and on disobedience of the same ‘launch a prosecution 
within 3-months of the second commission of the offence, 
There is nothing in the Act prohibiting the issue of a second 
notice, and failure to obey it would give a fresh cause of action 
49 M. L. J. 386 dissented from; Cr. Rev. Case No. 164 of 1925 
followed. ; 


V. L Ethingj and A. Rangaswami Ayyangar for Petitioner. 
The Public Prosecutor (J. C. Adam) for the Crown. - 
a S. V. i ah ue 
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- The Chief Justice, ka 
i S, A. No. 1080 of 1923.. 

12th February, 1926. is 

Hindu Law—Reversioner— Estoppel—Dividing estate with 
widow—Transaction invalid as surrender—If can claim property 
after her death. | i ` 

A presumptive reversioner entered into an arrangement 
with the widow during her lifetime whereby in consideration 
of obtaining a portion of the estate himself he agreed that in 
respect of the rest she might enjoy the same in absolute title, 
Subsequent to her death he sought to recover certain properties 
alienated by her in her lifetime. Held, the reversioner was es- 
topped by his conduct from impeachıng the transaction under 
which he got immediate benefit during her lifetime and the 
mere fact of the transaction between the widow and the rever- 
sioner being invalid as a surrender did not prevent estoppel 
operating. 

G. Lakshmanna and K. Ramamurthi for Appellants. 

Ch. Raghava Ruo for Respondents. 


T. S. V. ae 
Phillips and Madhavan i | ; 
Nair, JJ. “CC. R. P. No. 655 of £924, 


24th February, 1926. j . 


. Civil Procedure Code, 0. 33, R, 15—Schedule of property not 


given—Dismissal of application to sue in forma pauperis —E ffect 
of—If bars fresh application. | 

Where an application to sue in forma pauperis is dismissed 
because the applicantsomitted to append a schedule of his pro- 
perty, such dismissal does not amount to a refusal of permis- 
sion to sue as a payper and it is competent to him to apply 
again for permission. 85 1. C. 982 refd. to ; 33 IC. 812 distd. 

B. C. Seshachela Aiyar for B. C. Sankaranarayana for Peti- 
tioner. aa z ; l 
M. Ranganachae Aiyar for N. Chandrasekhara Aiyar for 


Respondent. 
T. S. V. es 


Spencer, J. l o 7 
S. A. No, 876 of 1923. 

25th February, 1926. = 

-Partnership— Rights of partners—Dealing with assets ex ciu- 
sively—Receiver-—Sale by—Title conveyed—Remedy of purchaser: 

No partner has a right during the continuance of partner- 
ship to take any partnership asset and deal wifh it exclusively 
as his propétty by way of a lease, mortgage, or otherwise, 521, 
C. 456 folld. ; 

NRC 
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A sale by the Receiver in a suit for the winding up of a 
partnership so which one of the partners was not a party would 
still convey a good title to the purchaser and the remedy. of 
such a party would not be by way of suit for recovery of his 
share of the property whatever his remedy Against his co-part- 
ners may be by way of asuit for the re-opering of dissolution 
itself, aren 


S. Varadachari and Ch. Raghava Rao for Appellant, : 
B. Somayya for Respondent. wee ae 


T. S. V. 


Devadoss ' and 


Waller, 7J. ` C. M. A. No. 43 of 1924, 
25th February, 1926. 


= Tuleresi—Landlord and tenrant—Compromise decre2z~-No 
provision for interest after date of decree—Execuling Court-—If 
can award interest —Inlerest Act— Applicability. 


‘ @ 





Å 


Where a compromise decree passed beiween landlord and 
tenant does not provide for: payment of interest subsequent to 
decree, a Court executing the decree or enforcing it has no 
power to award interest as the decree is silent regarding it. 25 
Mad. 265; 31 Bom. 15; (1914) M. W. N. 92 refd. to. Asan 

, executing Court, it has no .jurisdiction to add anything to the 
decree. 5 I. A. 78; 46 Cal, 571 folld.. Nor has it power to 
award interest by way of damages under the Interest-Act, where 
there is no sum certain due under the decree. 40 M. L. J. 18 
folld, | | ae as 

A, Krishnaswami Aiyar for Appellant. ee, 

. A.V. Krishnaswami Aiyar and V. Rajagopala. Aiyar for 

e Respondent. | ji pi 


T.S. V. l E ose 
Devadoss and ) ii ji 
° Waller, JJ. f C. M. A. No. 271 of 1925. E 
25th February,,1926. l 


Civil Procedure Code, O. 21, R. 89—A pplicability--M ortgagee 
* from judgment-debtor after attachment but prior to sale—If can 
apply to set aside sale. =: 


Where after the passing of a decree and attaching of im- 
moveable property in execution of the decfee but prior to the 
sale thereof, the judgment-debtor mortgages the property, such 
mortgagee is entitled to apply to set aside the sale under, O. 21, 


srias 


purposes, esince &. 64. only makes it void as against the decree- 


holder, 17 L. W. 60 dissented from ; 26 C. L. J. 184 folld. ; 41 
‘Mad, 265, 554 ; 26° Mad. 365 refd. fo, ` ; 
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G. Lakshimanna for Appellant. = 
G. Krishnaswami Aiyar, A. Krishnaswami ‘diyar | and 
K, Kameswara Rao for Respondents, ` cae YA 





zA T. S. Y. a n : as % 
Phillips and Madhavan) ' ALE WA 
Nair, JJ. > C. M. A. No. 476 of 1923: -. 


26th February, 1926. | y Re sh 

Civil Procedure Code, O. 2t, R.84—Shall forthwith be: resold 
—Meaning of—Property put up for sale—Abschce of bids—Effect 
of. mir a «oe et eae a ; aal T ay ee a He y ne 

At an execution sale, the highest bidder failed to deposit the 
25 ‘per cent. .of the purchase money, and soon after the property. 
was again put up for sale. There were no bidders at the second 
sale and the original purchaser- was sought to be made, liable 
for the whole amount of his bid as deficiency of price under 
O. 21, R. 71, C. P. Code. Held, that. putting up the property. 


for sale a second, time was a,sufficient compliance with Ò. 21, 


R. 84 and. must be deemed. to have amounted to, a resale, 
though there was no actual sale owing to absence of bidders, ... 

S, Panchapakesa Sastri for S. Duraiswami Aiyar for Appel- 
lant. - + ; eet eee a AA 
K. S. Krishnaswami Aiyangar and T. N. C. Srinivasa 


Varadachariar for Respondent. wa 


T. S. V. 
Phillips and Madhavan ar 
Nair, JJ. ` } - C, M. S. A. No, 80 of 1924, 
26th February, 1926, Dek eE 





'“ Limitation Act, Art, 180— Application for delivery of posses- . 


sion —Limitation for—Suit to set aside sale-—Pendency ‘of—Period 

if can be excluded--Order on—If appealable—C, P. Code, S, 47, 
“An order passed in proceedings arising out of an applica- 

tion. for -delivery of. possession by the representative of-the 


decree-holder- purchaser against a representative ‘of the judg- 
ment-debtor is appealable, as the, måtter is one relating to exe- 
cution'and falls under S. 47, C. P. Code, 28- Madi 89:tolld;'; 


43 Mad. 107, 185; 41 M. L.-J. 120:distd. « 


' The period:of time for applying ‘for such, delivery- of pos- | 


session is three. years from the date when. the sale became 
absolute and there is no provision of law for excluding inlfavour 
of such auction purchaser the period of the pendency.of.a suit 
filed by the judgment-debtor to set aside the sale. |” 


' FV. Narayanan for Appellant. 


S. Varadachariar and P.-N,-Marthandamn Pillai for Res- 
pondent. œ l 


T.S. V, i 
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Wallace, J. i 
` C. M.S, A. No. 76 of 1924. 
Ist March, 1926. 


Execution—Sale—Order in which properties -io be sold— 
Claim rejected in suti—If can be set up again in execution— 
Decree-holder’s rights of sale, 


Ina suit on a mortgage a certain puisne encumbrancer set 
up a plea that the items of properties mortgaged to him.should 
be sold last, but the Court refysed to give such a direction ‘in 
the decree. He was also found by the Court to have taken the 
mortgage with notice of the plaintiff's mortgage. In execution, 
he again claimed the right of marshalling. Held, (1) the ques- 
tion of notice having been gone into in the suit, cannot be 
agitated again in execution: 45 M.L.J. 32; C.M. S.A, No. 17 of 
1925 distd.; C.M.A, No. 6 of 1926 refd. to; (2) the decree-holder 
had an unfettered discretion to proceed against the properties 
in any way he liked and the fact that he br ought the properties 
to sale in an order different from the one directed by the decree 
was not proof of fraud and the sale could not beset aside on 
that ground. 


L, A. Govindaraghava Aiyar and L. S. Veeraraghave 
Atyar for Appellant.. 


P. N. Appasami and P. V. Krishnaswanin tor KAPATA 
T.S. V. 
Odgers, J. 


1st March, 1926. 


Transfer of Property Act, Ss. 58 and 100—Agredinent to give 
morigage right—E ffect of—If creates charge. or lien, 





S. A. No. 1055 of 1923, 


` 


In- a' suit jn ejectment the defendant èlaimed that she had- 
redeemed a mortgage on the property at the request of the 
plaintiff and. therefore that she had a charge or lien on the pro- 
perty. Held, a bare agreement to, give a mortgage right would 
not confer on the defendant any right byway -of subrogation, 
charge or equitable lien. 36.Mad. 426 folld.; (1899) 1 Ch. 353; 
(1910) 2 Ch. 277 and 89 I. C. 116 distd,. 


A. Venkatrayaliah and L. Venkatanarastah for kaeni 


D. Ramaswami Iyengar for C. S. Venkatachari for Respond- 
ent, ' | li a 


T.S. V. 
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Phillips and Madhavan) 
Nair, JJ. ji 
2nd March, 1920. 

The Guardian and Wards Act, 3. 41 (3) and (4)—Ward al- 
taining majority—Guardian filing accounts—Power of court to 
enquire into correctness of—Remedy, 

Where on a ward of court attaining majority, the guardian 
filed into Court accounts relating to the estate, the court has no 
jurisdiction to direct an enquiry being held into the correctness 
ef the same. Under the scheme of the Act the remedy of the 
person aggrieved is by suit. 5 C, W. N. 207 ; 21 C. W. N. 688; 
29 C. L. J. 44 folld. ; 46 All. 458 SISEMI from. 

B, Samayya for Pelone: 

M. Patanjali Sastri for Respondent, 


T-S- ¥. 
Odgers, J. ) 


C. R. P. No. 400 of, 1925, 





S. A. No, 1090 of 1923, 
2nd March, 1926. J} 
Civil Procedure Code, O. 6, R,L7—Amendment —E ffect of— 
Plea of limitation—Depriviation of-—Initials——-If sufficient signa- 
tuve—Limitation Act, S. 19. 


An amendment of a plaint should not be allowed if it. 


would result in depriving the defendant of a valid plea of limi- 
talion, 


Quaere ; whether initials would constitute sufficient signa. 
ture for purposes of an acknowledgment of liability under S. 19, 


Lim. Act ? 15 Mad. 261 refd. to. 

K. N.. uRajagopala oe for B. Satyanarayana for Appel- 
lant. : @ e 

Ch. Raghava Rao ae Respondent, 

T.SV. ai 


Devadoss and l 
Waller, JJ. 
3rd March, 1926, j 
Contract Aci, S..23—Compromise decree—Adoption agree- 
meni nducenieni ofjlered—If OP SSe ‘to public policy—Penal 
Clanse—Family arrangement. 


In a suit for possession, a compromise decree was passed 
to the effect that "the defendant was to adopt plaintiff's son 
within 2 months, in which case the defendant and the adopted 
son wereto retain possession of certain properties as joint 
family property, In default of making the adoption the defen- 
dant was to convey to the plaintiff half of the properties in 
his possession. The adoption did not take plage andsthe plain- 
tiff enforced the compromise decree and obtained possession of 
half of the properties. Thereafter the defendant who had been 
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L. P. A. No. 111 of 1925. ° 


50. ° 


deprived of the properties sued to set aside the compromise 
decree on the ground .that the adoption agreement was Opposed 
to public policy as it offered an inducement. Held, _the com- 
promist. was.a bona fide family arrangement, and it was not 


-Y 


` 


Opposed to public policy as therë was no conflict ‘of interest 
with ‘duty, 12 Cl. and F. 455; 36 Bom. 186. folld: 29 Mad. 
161 ; 32 Mad. 185 distd. 13 Ben. L. R. App. 42 ; 37 Mad. 393 
referred to. Nor did the default clause amount to a penalty. 

ms M. Krishnaswami Atyar’ and K, Venkatrama Raju for 


Appellant. ast 


‘S.-Varadachari, P. Somasiundaram and V, Suryanarayana 
for Respondents. = | . l 


Eoy 


Srinivasa Iyengar, J. 


` C. 3. Na. 180 of 1923. 

Srd March, 1926. . l, 
Transfer of Property Act, S. 52—Auction purchasers—I f take 

the, benefit:of the section——Sub- Norigage;—Evtinction of, by sale, 


””” Between the dates of the preliminary and final decrees in 
a mortgage suit to which a sub-mortgagee was a party be sub- 
mortgaged his right. “Held the doctrine of lis pendens applied 
and the purchaser‘at the’sale in pursuance of the final decree 
got the property free of such further sub-mortgage, Auction 
purchasers at court sales can take-the benefit of S. 52, Transfer 
af’ Property Act. 31 M.L.J.. 839; 43 Mad. 696 relied:on. Held, 
also that where the original sub-mortgage was- paid up out of 
the sale proceeds, the;subsequent sub-mortgage made without. 
notice to any of the parties to the suit or te the court was also 
extinguished (1917) M. W. N,.111 5-30 M. L. T. (H. C.) 21 
followed. 


C. S. Venkdtachari, S. Gurusami Chelty and. R, Krishniah 
Chejty for Plaintiff. eit a | 

V. Radhakrishnayya and K. Duraiswami Aijangar for De- 
fendant, Sade Se uate aaa 


net e a O 


g Odgers, js R . F g 4.7 eng ' je. 

WA ae SA aa S Ae No, 1137 pf 1923, | 
| 3rd, March, 1926: ~ a (oe a. 
... Civil Procedure Code, S. 102— Suit for maintenance~-Dispu- 
tes. between Mahamedan husband and wife—Setilement—Subse-. 
quent divorce—K fect of Suit for maintenance—Nature of. 

* A Makomedan husband and wife -having quarrelled, the 
wife applied for maintenance under S. 488, CrimihabProcedure. 
GSu i : nae Atare : ` E nS aac e , wat 
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Code. Thereupon a-relation of the husband executed: a main- 
tenance deed in settlement of all disputes and thereby under- 
took to maintain her at a certain rate during her life timt, ‘She 
was subsequently divorced by her husband and then ‘she sued 
his relation for arfears under the maintenance deed. Held the 
suit fell under Art. 38 of Schedule Il of the Provincial Small 
Cause Courts Act and even where the amount is less than 
Rs, 500, there was a right of second appeal, 40 All. 52 folld. ; 
6 M, L. J. 137 ; 38 Mad. 553 ; 27 1. C. 824; (1890) A. W.N., 
201 distinguished. Held also the subsequefit divorce did not 
disentitle her to maintenance under the deed and the principle 
of the decision in (1903) 2 K. B. 740 did not apply.’ 


Ch, Raghava Rao for Appellant. 
K, Ramamurthy and K. Kanteswara Rao for Respondent.. 


LSV, 
Wallace, J. 





, . C. R. P: No. 1164 of 1925, 
-3rd March, 1926, 


© Civil Procedure Code, O. 6, R. 17— 4d mendsnent of pleadings l 


—Amendmeni necessitated by defendant's plea-—If to be allowed. 


An amendment of the plaint was asked for in the.form .of 


an alternative prayer which was necessitated by the defendant's 
own pleading. Held the raising of such an alternative prayer 
would cause no surprise to the defendants and should be allow- 
ed, 


"iGS: Venkatachari, P, N. Marthandam Pillai and d, 
Ramamurthi for Petitioner. 


S. T. Srinivasagopalachori and R. Gopalasami Iyengar for 
Respondent. 


T.S. V. a. eee 


The Chief Justice and os oe 
Ramesam, J], A, S. No. 114 of 1923. 
4th March, 1926. | f 


Damages—Suit for—Agreement to lend money—On mortga- 
ge—Default—Morigagee compelled to borrow elsewhere—Difference 
in rale of interest—Suit if maintainable. 

B agreed to lend money to A on a mortgage of his 
properties for the xpress purpose of redeeming certain prior 
mortgages which were carrying a higher rate of interest. The 
document was executed and registered and, recited the purpose, 
the mortgagee reserving the consideration for payment of the 
prior mortgages. B failed to pay the debts, and A had to 
raise a loan elsewhere for paying off the prior mortgages. „He 
then sued R for damages, the amount claimed being the differ- 
ence between the higher interest which “the old mortgages 
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carried and the interest payable under the agreement. Held 
such an action lay and substantial damages could, be awarded, 


though a suit for specific performance may not lie, 49 L. T. 
674 followed. 


S. Varadachari and T. M, Ramaswami Aiyar for Appellant, 
C. V. Anantakrishna Aiyay for Respondent. 
T.S. V. 





Devadoss andò 


Waller, JJ. l C. M, S. A. No. 63 of 1924, 
Sth March, 1-926. 


Civil Procedure Code, S. 151, O. 9, R. 9, 0.47, Rr, 1 and’4 
—Execution application—Dismissal of--No sale papers filed— Res- 
toration of—No notice taken given lo judgment deblor—Order 
illegal— Remedy of party. 

An execution application was dismissed for failure to hle 
the sale papers on the day fixed, but was restored on application 
made by the decree holder, but ‘without notice to the judgment 
. debtor. Held, (1) O. 9, R. 9 did not apply to execution proceed- 
ings, 23 L. W. 227 followed; (2) O. 47, R. 41s imperative, and if 
the order of restoration is treated as one passed on review, it is 
illegal as it was passed without notice to the opposite party 43 
Cal, 178 dissented from ; 51 Cal, 943 explained; (3) it was open 
to the judgment debtor to question the propriety of the order 
of restoration as soon as he became aware of it, without appeal- 
ing therefrom 63 I. C. 99; 41 Mad. 412 folld; and (4) it was 
upen to the decree holder to apply again to execute the decree, 
but if such remedy is barred by time, that is no ground for 
invoking the inherent power of the court to restore the appli- 
cation. S, 151, Civil Procedure Code, cannot be invoked 
for the purpose of restoring an executiom application dismissed 
for default. 2 Lah. €6 dissented from ; 4 P. L. J. 330 folld. 

` * C,S. Venkatachari for Appellant. 


M. Patanjali Sastri and C. S. Rama Rao Sahib for Respon- 
T. S. V. ae 
Devadoss and | 
Waller, JJ. - Crl. Rev, Case No. 772 of 1925. 
9th March, 1926. > 3 
Criminal Procedure Code, S. 247—Case called upat 11a. m, 
—Complainant absent —Order of acqguittal—lIf proper— ‘ Upon 
the day appointed for the hearing of the accused “'—Meaning of. 
On the. day fixed for the hearing of a case, it was taken up 
at 11 A.M., but as the complainant was absent at that time, the 


dent. 
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Magistrate acguitted the accused, The complainant however 
turned up at 11-30 a. M. Held the expression “ Upon the day 
appointed for the appearance of. the accused ” does notemew 
atany time before the close of the working day, and it the 
complainant is absent when the case is called up, the court is 
not bound to wait tjll the end of the day, but can straight away 
acquit the accused under S. 247. The opinion of Jackson, J. in 
Cri, Rev. Case 229 of 1925 dissented from ; 7 Mad. 213; 356 
folld, 


* K. Bashyam Aiyangar for petitioner. ( 
The Public Prosecutor for the Crown. | 


T. S. V. 





Krishnan, Ramesam 
and Beasley, JJ. - Ref. Case No. -17 of 1925. 
9th March, 1926, 

Madras Stamp Act (VI of 1922), Sch, 1, Art. 46—Security 
bond—Village Court— Altachment of property — Security for 
production— Court Fees Act—Applicability, 

The Court Fees Act does not apply to proceedings under 
the Madras Village Courts Act, and a security bond executed 
before a village court for production of attached property must 
be stamped under Art. 46 of the Stamp Act. 46 Mad. 734 folld. 

The Government Pleader for the Petitioner. 

K, S, Desikan amicus curiae for Respondent. | 


TSV. 
Odgers and Wallace, JJ. 





Yih March, 1926. 


Court ' Fees Act, Ssh. I, Arts. 4 and 5—Revijew—Court fee 
payable on—Amended Act coming into force at the ame of presen- 
tation of application—E ffect, 


Where at the time of the presentation of a review applica- 
tion the amended Cotirt Fees Act had come into force, the 
court fee payable for review is to be calculated under the new e 
Act and is not the amount paid on the plaint or memorandum 
of appeal. If only a portion of the decree is sought to be 
reviewed, court fee, need be paid only os that, and not on: the 
whole decr ee 7 M. H. C. App. 1;4 Bom, 26 folld. ; the 
view of the Calcutta and Allahabad High Courts that court fee 
on the whole decree should be paid, not EO OWERs 


C. Sainbasiva Rao for Petitioner. 


C. M. P. No. 140 of 1925, 


The Government Pleader for the Crown, °© ` l j 


T, S. Y. 
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Phillips.and Madhavan | 
Nain, JJ. 
10#h March, 1926. 


Civil Procedure Code, Ss. 145 and 151--Surely for pro- 
duction of properly attached—Failure to produce— Enforcement 
of remedy—Execution proceedings—Power of court. 


C. M. å, No, 382 of 1925. 


Where a person stands surety for the production of certain 
property attached in execution, but fails to produce the same 
the court can enf¥rce it under its inherent powers in executton 
without necessitating the creditor’s filing a suit after getting the 
bond assigned to him. 42 All. 158 (P. C.) and the view of 
Spencer, J. in 9 L. W. 476 folld, ; 39 M.L,J. 472; 62 I. C. 715 ; 
and the view of Sadasivier, J. in 9 L. W. 476 dissented from. 


T. M.: Krishnaswami Aiyar and T. S. Anantaraman for 
Appellant. 


C. V.. Anantakrishna Aiyar, N. Rama Aiyar and K. R. 
Narayana Aiyar for Respondents. 


T.S. y: 


Krishnan, Ramesam 
and Beasley, J]. 5. 4. No, 874 of 1924, 
10th March, 1926. 


Limitation Act, Art, 123—Applicability—Mohamedan heir 
—Suit for partition. 





Where after the death of a Mohamedan owner, his heirs 
are in enjoyment as tenants-in-common, and thereafter one of 
them sues for partition, Art. 123 of the Limitation Act does not 
apply. 16 Mad. 61 (F. B,); 45 Bom. 5f9 followet. 


B. Sitarama Rao for Appellant. j 
K. Y. Adiga and K. P. Sarvothama Rao for Respondents. 
e T.S. V. 
Phillips and Madhavan ) 


Nair, J}. b © C. R, P. No. 1166 of 1925, 
10th March, 1926, J 


Madras District Municipalities Act—Rules framed: under 
R. 7 (1)—Election—No poll—Candidate deemed to be elected— 
. Petition to question validity of election—If maintainable. 





Where at a Municipal election, the nomination papers of 
some of the candidates having been rejected, there was only 
one valid nomination paper according to the Presiding officer 
and he was held elected under Rule 7 (1) of the Rules for the 
conduct of elections, an election petition does not lie to chal- 
lenge the validity of the election. Distinction in the rules 
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between “ declared to be elected ” and “ deemed to have been 
elected ” emphasised. 47 M. L. J. 762 folld, : 


T. R. Ramachandra Aiyar and S. R. Dikshit for Petitioner. 


T. M. Krishnaswami Aiyar and S. Srinivasa Aiyar for Res- 
pondent, = 


_T.S. V; : 


+ 
. } ee 
Krishnan and Venkata- 


e subba Rao, J]. l 4. S. No, 61 of 19°24. 
11th March, 1926. -> ee 


Civil Procedure Code, S. 13 (b)—Foreign judgment— 
Default of appearance—judgment if one given:on the mevits— 
Suit on foreign judgiment—If maintainable in India. 


Their Lordships referred to a Full Bench the question 
whether a suit is maintainable in British India on a foreign 
judgment obfained on default of appearance, 47. Mad. 877; 
A. S, 144 and 145 of 1922 doubted ; 40 Mad. 112 (B..C.).; 45 
Mad. 496 (P. C.) and English cases discussed, | 


A, Krishnaswami Aiyay and E. Vinayaka Rao for Appel- 
lant. 


K, V. Krishnasami Aiyar and N. Kunchithapadam Aiyar 
for Respondents. TE 


TS Vz 


ai 


Phillips and Madhavan ) . Eas E 
Nair, JJ. o } _ C. M. S. A. No. 120°0f 1923. 
liż March, 1926. 3-1" | i a i 
Limitation Act, Art, 182 (5)—Siep-in-aid of execution— 
What is—Application by debtor to have satisfaction entered up— 
Objection petition by credilor—If a step-in-aid. . 


A decree-holder put in an application for transfer of his 
decree to another court and while it was pending the judgment 
debtor applied under ©. 21, R. 2 to have satisfaction entered on 
the ground that the decree amount had been paid. Thereupon, 
the decree-holder put in an objection petition denying satisfac- 
tion and asking for the dismissal of the petition put in under 
O. 21, R. 2, Civil Procedure Code.: Held the objection 
petition was in no sense in furtherance of execution and was 
not a step-in-aid within the meaning of Art. 182 (5) ; 45- Mad: 
466 ; 12 L. W, 10; 23 Cal, 690 folld ; the exact scope of a 
step-in-aid explained. a E 

K. P, Ramakrisina Aiyar for Appellant, 

K. R. Narayana diyar for Respondent. or 


T. S. V? . 
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Wallace, |. 
f Crl, Rev. Case No, 578 of 1925. 
11h March, 1926, | 


Criminal Procedure Code, S. 202—Issue of notice——Legality 
of procedure. 


There is no warrant in the Code of ‘Criminal ‘Procedure 
for a Presidency Magistrate in the City of Madras issuing notice 
to the accused to appear before him to show cause why sum- 
mons should noh thereafter issue against him. The prevalence 
of such a practice for a long series of years cannot make it legal, 


E., L. Ethiraj for Petitioner. 


The Crown Prosecutor and 0O. Thanitkachelam Chelly for 
Respondents. 


T.S. V. gt He ieee 


Phillips and Madhavan 
Nair, J]. : C. M. S. A. No, 134 of 1923, 
11th March, 1926. 


Limitation Act, Art. 182 (5)—Application for execution— 
Failure to file necessary papers within tume fixed—Apblication for 
extension of time—If a step-in-aid of execution. 

An execution application filed in court was returned to the 
decree-holder and he was directed to file into court within a 
certain time certain necessary papers, This was not’ ‘done 
within the time fixed, and some time later the decree holder 
applied for extension of time to file the papers. Held the 
application was not a step-in-aid of execution. 

A, Viswanaiha Aiyar for Appellant. 


M. Patanjali Sastri for Respondent. 
T.S. V. 
r he Chief ‘Justice. 
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. | C. R. P. No. 978 of 1924. 
12th Mukch, 1926, 

Limitation Act, S, 20—Part payment” of principal—Fact of 
paymeni—If to be in handwriting of person paying. 

His Lordship referred to a Full Bench the question 
whether in order to amount to an acknowledgment of liability 
the fact of part-payment of principal must appear in the hand- 
writing of the person making the same, in cases where that 
person knows how to write, as held in I. L.-R. 38 Mad; 438, 


V. Ramaswami Ayyar for Petitioner. 
'T. V. Gopalasami Ayyangar for Serer 
1.5, V.¢ 
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Wallace, J. | 
C. R. P. No. 945 of 1923. 
Sih March, 1926. 


Civil Procedure Code, Sch. Il, para. 1—Coutract to sell—Suit 
for specific perforinance by vendee—Vendor and subsequent pur- 
chaser impleaded—Re ference to arbitration—Vendor nol party to 
reference—Effect of—Award not binding. 


‘In a suit by A. for specific performance of a contract to 
sell immoveable property and for damages against his vendor B 
and against,C a subsequent purchaser from B, the Court on 
the application of A and C referred the: matter in dispute to 
arbitration, B having been declared ex parte. The award went 
against A and was favourable to B and C. Onobjection taken 
by A held: - 

(i) that B was, on the date of the reference a party 
interested: within the meaning of para. (1) of the Second Sche- 
dule to the Civil Procedure Code, 


(ii) that inasmuch as he did not join in the application, 
the reference was without jurisdiction and the award was con- 
sequently void and inoperative. 42 Mad. 632; 48 M. L. J. 142; 
22 L W. 395 ; followed: 44 M. L. J. 359 distinguished. 


. V. Govindarajachari for the Petitioner. 
S. Suoramania Sastri for the Respondent. 


Lee Ve 


/ 
Phillips and Madhavan 
Nair, JJ. | C. M. A. No. 294 of 1925. 
10th March, 1926. 


Civil Procedure "Code, Sch, Il, para, 17—Rejference out of 
Court --Three Arbitrators named —Award when binding—No 
provision as lo majority award, 


Where persons have agreed to refer their disputes to the 
Arbitration of 3 named persons out of Court, without providing 
in the agreement that in the event of disagrzement the view of 
the Majority should prevail, the award will be binding only if 
itis unanimous. The Court is not entitled in making it a rule 
of Court under Sch. H, para. 17, Civil Procedure Code to make 
any such provision as to a majority award being binding, as it 
would be in consistent with the terms of the reference. (1896) 
1 L. B. 567; (1914) A. C. 65t; Lo W. R. +7 applied, 17 Mad. 
498 distinguished. 


Ch, Raghava Rao for Appellant. | 

B, Somayya and P, Bapiraju for Respondent, 
Do -; “3 

NRC AA AA 
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Phiilips and Madhavan 
Nai, JJ. _ C. M. A. No. 126 of 1924, 
121k March, 19206. i 


` Execution —Pre-decretal arrangement — When can be plead- 
ed in bar of—Arrangement to nse the Machinery of Courts lo file 
collusive suits and obtain false decrees to defraud a third party 
— Decree obtained—Third pariy not actually defrauded—lf a 
party lo the Arrangement can guestion the validity of the decree. 


Where it waqalleged by the Ist defendant that the decree 
sought to be a against him was really the optcome of a 
collussive suit filed by the plaintitt with the consent of the 1st 
defendant in order to coerce the 2nd defendant to act according 
to the wishes of the Ist defendant, and it was held by the Court 
below that the agreement could not be pleaded in execution, 
held on appeal, the question was not so much whether the plea 
is available in execution but whether it is available at all ; 
and that as such an arrangement was void as being opposed to 
public policy, the decree could not be: vacated on the ground 
such un arrangement existed. 


T, M, Krishnaswami Aiyar for Alladi Krishnaswami Aiyar 
and P. Bapiraju for the Appellant. 


K. N. Rajagopal Sastri for B. Satyanarayana fur the Kes- 
pondent. 


L.8. y. 


Phillips and Madhavan 
Nair, J]. L. P. d. No, 129 of 1925. 
12th March, 1926. 


Hindu Law—ddoption by widower— Adoptee if wan inherit 
to relations of adoptive father’s deceased wife. 


Where a Hindu widower makes aa adoption, his wife 
though dead at that time is in the eye of the law an adoptive 
mcther and the adoptee can inherit the property of her 
relations on that basis. Texts and case law discussed. The 
decision reported in 48 M. L. J. 126 réversed. . 

C.V. Anantakrishna Aiyar for Appellants. 


V. Govindarajachari for A. Krishnuasami Aiyar for Respon- 
dent. 


bs SESE, ES . 


Phillips and Madhavau l 
Nair, J ° ; © L. P. A. No. 147 of 1925. 
12th March, 1926, i 


Madras Distyict Municipalities Act (V of 1920), S-93 and 
Sch. IV, R. 18—Professionaltax-—Firm carrying on business as 
agent—Principal Office outside Municipality—Liability to tax. 
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in the case of a frm carrying on business within the local 
. limits of a mofussil Municipality, but the principak office of the 
company is at Madras, the mofusst] Municipality cannot levy 
professional tax on the firm. Scope of S; 93 and Rule 18 of 
Sch. IV considered. 


K. Y. Adiga atid K, Sundara Rao for Appellant. ' 


R. N. Atyangar instruckd by Messrs. King and Partridge 
for Respondent. . 


© TLS. V. a ” 
Phillips and Madhavan | 
Nair, J}. 6. L. P. A. No. 145 of 1925. 


"17th March, 1926. | 
fuam Religious service inam—Sale of—If valid cven 
during the life lime of alienor. 

Ouaere—Whether a sale of religious service inam lands is 
valid for the hfe time’ of the person who sells the same ? 
45 Mad. 620 doubted. 

K. V. Sesha Aiyangar for V. C. Seshachari for Appellant. 


K. Y. Adiga tor Respondent. 
Pe SV: | 


Waller, JJ. Cri. Appeal No. 632 of 1925. 


18th March, 1920. 

Penal Code, S. 197—Certificate contemplated by section, 

The accused whe was the President of a First Class Bench 
Magistrate Court falsely certified that four persons swore before 
him to claim statements as to the death of a persun who had 
insured his life, which Statements where required by the rules 
of the company. Held he could not be convicted under S, 197, 
Indian Penal Code, The certificate contemplated by S. 1Y7 is 
one required to be given by law and should admissible in 
evidence without further proot under S. 79 of the Evidence 
Act. A 

The Public Prosecutor (J. C. idam) for the Crown. 


Sydney Smith and K, Srinivasa Rao for Accused. 


T.S. V. 


Phillips and Madhavan 
Nair, JJ. ' L. P. A.-No. 178 of 1925. 


19th March, 1925. 


° . 
Civil Procedure Code, S. 105 (1) and (2), 0.7, R. 10 and 
O. 43, R. 1.—Suit for possesston—Service inam lands—Jurisdic- 


Devadoss and . ' 
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tion of Civil.Court—Munsiff directing return of AAA ee ppellate 
Court orderwig remand—Order if appealable-—Decree awarding | 
-possession-—Propriety of remand order if open to altack—Error 
tf affects decision of the case. : aa oh g 


In a suit for possession of shroff Service inam - ‘lands 
instituted in a District Munsiff’s Court, the defendant raised the 
plea that under Madras Act III of 1895, the Civil Court had no 
jurisdiction to entertain the suit. The plea was accepted and 
the plaint return to be presented to the proper Court ‘under 
O. 7, R. 10, Civil’Procedure Code. This was however reverstd 
in appeal and the suit remanded for trial on thé merits. A 
decree for possession was passed and confirmed on appeal, but 
in second appeal the defendant agaii raised the contention that 
the Civil Courts had no jurisdiction, thus challenging the 
correctness of the remand order. Held, (1) the order of remand 
having been passed on appeal from an order under:V. 7, R. 10 
did not amount to a decree and was not further appealable, 
and ‘hence S. 105 (2) was nu bar to the defendant attacking the 
correctness of the ’érder of remand. «81. C, 304; 33 All. 479; 
-27 Bom. L. R, 635 folld. ; (2) but S. 105 (1) which allows such 
an attack restricts: it to cases where the. error has affected the 
decision of the case on the merits 47 M.L.J. 641 folld.; and (3) 
in order to decide if the correctness of the order of remand is 
open to attack in appea!, the Court has to consider the nature of 
the order in relation to the facts of the case. As the result of 
the order of remand in the present..case is the trial of the suit 
and an adjudication of rights on the merits, S. 105 (1) would 
not apply and the propriety o! the remand order was not open 
to attack. 


© Ch. Raghava Rao for Appellant. e.: e 
V. Ramadoss for Respondent. 
.? 
T.S. V? 
e Wa 
i 
BIT n 
zi 
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Odgers, J. - A 
l ' ' S. A: No. 1085 of 1923, 
24ih February, 1926. - : ; . 
Registration, Act, S. 77—Scope of—Property not sufficiently 
described, Refusal te accept document for registry ation—Swit if lies ` 
Section 77 of the Registration Act comprises also a suit to 
set aside the order of the Registrar refusing registration 
on the ground that property was not sufficiently described 
under Section 21 of the Registration Act. The decision in 40 
Mad. 759 (F. B.) is also applicable to a ĉase of refusal to 
accept a document’for registration on the ground that property 
is not sufhciently described. There is no distinction in subs- 
tance between refusal to register a document and refusal to 
accept a document for registration under the Registration Act, 


N. Chandrasekara Iyer for Appellant. 
P..S. Narayanaswami Iyer for Respondent. 


TSV 


Krishnan and Venkata- 
subba Rao, JJ. l A. S. No, 221 of 1922, ` 
17th March 1926. 


~., Civil Procedure Code, Ss. 92, 93—Scheme Suit—Sanction of 
Collector obtained—Addilion of party—Fresh sanction when neces- 
sary—Test to apply. | 
Where during the pendency of a scheme suit ‘instituted in 
the mofussi! with the sanction of the District Collector under 
Ss.92 and 93, Civil Procedure Code, new parties are.sought to 
be impleaded, the question whether fresh sanction is necessary. 
before the suit can be proceeded with depends upon whether the 
scope of the suit has Been enlarged or altered by such addition, 
12 L. W, 722 followed. 





P. R. Ganapathy sliyar for Appellants. 
P, Satyanarayana Rao and T. Ramachandra Rao for Rese 
pondents. è 
T.S. V. e 
Wallace, J. 


! C. R. P. No. 70 of 1924, 

22nd March, 1926. 

© Surety—Liabilily of—Arrest. of judgment deblor -—Surety 
undertaking to produce debtor—Protection order Obtained—E ffect 


of. . 

A judgment debtor who was arrested in execution was 
released on a surety giving a bond undertaking to pay the decree 
amount in case be failed to produce the debtor before the 
executing Court or the Official Receiver or the Insolvency Court 
whenever called upon todoso. The judgment debtor who had. 
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been adjudged insolvent obtained a protection order ‘from the 
Insolvency Court in respect of the decree debt in execution. 
Held it did not absolve the surety from producing the debtor 
when called upon to do so, and on default the bond could be 
enforced against him. 


E. Vinayaka Rao for Petitioner. 


T., M. Ramaswamy Aiyar for Respondent. 


T. S. V. 


Phillips and Madħavan 
Nair, JJ.. C. M. A, No, 115 of 1925, 
22nd March, 1925. 

Provincial Insolvency Acl (V of 1920), S. 2(d)—Joint Hindu 
family—Father and sons—lnsolvency of father—O ficial Receiver 
—What vests in. | 

Wherein a Hindu joint family consisting of father and 
sons, the father becomes insolvent, the power to dispose of the 
son’s interest vests in the Official Receiver, though the sons’ 
interest itself does not vest. i 

The definition of “property in S. 2 (d) is not exhaustive. 
The decisions in 46 Mad, 54 and 47 Mad. 462 are still good 
law, and have not been affected by the decision of Judicial - 
Committee in 6 Lah, 1. 

T. M. Krishnasami Aiyar and T, M. Ramaswami Aiyar for 
Appellant. 


T. R. Ramachandra Aiyar and S. Srinivasa Atyar for Res- 








pondent, 
T. S. V. 
Devadoss and . 
Waller, JJ. . CoA A: No, 491 of 1923. 
23rd Marck 1926. > 


© Probate and Administration Act, S. 69—Caveat—Who can 
enter—Widow having a claim for maintenance from the estale— 
‘Interest in, the estate of the deceased ”— Meaning of. 


On an application put in by a sole executor for probate of 
the will, the widow of a brother of the husband of the testatrix 
claiming a maintenance right is entitled to enter a caveat under 
S 69 of the Probate and Administration, Act. In order to 
decide if a person has an interest within the meaning of the 
section, the test to apply is to see if he can maintain a suit in 
respect of any portion of the property covered by the will. It-is 
not necessary that he should claim through the testator at all. 
17 Cal, 48 ; 34 Bom. 459 dissented from. Case law discussed, 

` Pey Waller? J]. The words “ interested in the estate of the 
deceased” have the same meaning as “having o? pretending 
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interest in the real estate affected by the will” in S. 61 of the 
English Court of Probate Act (20 and 21 Viet, C. 77). 


B, Jagannatha Doss for Appellant. - 
T. A, Ananta Aiyar amiens curiae for Respondent. 


T. S. V. e 
The Chief Justica, 





! S. 4. No. 1352 of 1923. 
24th Murch 1926. 
Limitation Act, Art. ee E A alabar lessee for 
lerm of years—Expiry of period—Suit for possession—Limitation 
if commences from expiry of lease—Righi to improvemenis—E ffect 


of. 

Where the period for which.a lease was granted in Malabar 
has expired, limitation for a suit by the jenmi for possession 
does not begin to run under Art. 139 of the Limitation Act 
from the date on which the lease expired; the tenant being 
entitled to remain in possession under S., 5 of the Malabar 
compensation for Tenant’s Improvements Act until his improve- 

ments have been paid for, limitation can commence to run only 
from that time. 

T. S. Viswanatha diyar for Appellant. 

B. Pocker and K. P. Ramakrishua Aiyar for Respondent. 


T. S. V. 


Krishnan, Ramesam a 

and Beasley. JJ. ! ' 0. S. d. No. & of 1924. 
24th March, 1926, | 

Civil Procedure Code, O. 2, R. 3—Multifariousness —Trustee 
of temple—Leases to different lessees at different timmes—One suit 
to sel aside~—If lies. o 


Where a trustee of a temple granted various leases for 
terms of 99 years to gifferent tenants at different times a suit to 
set aside all these leases in one suit is not bad fot multifarious- 
ness. Case law discussed. è 

K. S. Krishnaswami Aiyangar for Appellant. ° 

K. Krishnamachari and V. Narasimha Aiyangar for Res- 
pondents. ; 


Tee. Vs 


Krishnan, J. 


\ 








a C. R. P. No, 984 of 1924. 
24th March, 1926, 

_ Transfer of Property Act, S. 107—Applicability—Right to 
cut and take barks—Period of 5 years Preda LERS or License— 
If to be by registered instrument, 

Where a person grants to another theeright to cut and 
remove avavait barks for a period of five years, it need not be 
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evidenced by writing registered, It amounts to only . a license 
and not a lease. 20 Mad. 58 referred to. ' 
G. Krishnaswami Aiyar for Petitioner. 


S. Subramania Aiyar for Respondent. 


T-S. Ya i = 





Krishnan, J. os : 
S. A. No, 1531 of 1923. 
25th March, 1926, 


Malabar L —Ottidar— Right of pre- emplion— Grant of 
Kuzht'Kanom lease—Nature of. 


Ajenmi granted a Kuzhikanom lease toa ree party of 
properties already outstanding on otti. The jenmi stipulated 
that out of the moneys advanced by the Kuzhikanomdar he 
would file a suit for redeeming the offi and then hand over 
possession to the lessee who would pay over the value of 
improvements to the ottidar and thereafter step into his shoes. 
The oftidar thereupon filed a suit to get a transfer of the rights 
of the Kuzhikanomdar on the ground that his right of pre- 
emption and to make further advances had been infringed by 
the grant of the Kuzhikanom. Held the latter was neither. a 
transfer of the equity of redemption nor a document creating a 
further charge and hence the ottidar’s rights having in no way 
been encroached upon, he was not entitled to a reconveyance. 

K, P. Raman Menon for Appellant. . 

LS, Narayanasami Aiyar for Respondent. 


T. S. V. 
Krishnan and Venkata- ! 





subba Rao, JJ, AGS, No. 445 .of 1922, l 


26th March 1926, 


Limitation Act, Aris, 120, 124—Mohanl-—O fice Succession 
1o-—-Nomination—Suit for possession—Limijation. 


Where a person claiming to have become the Hokai of a 
mytt by virtue of a nomination by the last holder, sues for 
possession, the suit does not fall under Art. 124 of the Limita- 
tion Act, but under Art, 120, The office of Mohant is not under 
such circumstances a hereditary office within the meaning of 
Art. 124, nor does the nomination amount to hereditary succes- 
sion, 


Per Venkaiasubba Rao, J. Nomination of a chela by the 
previous head of the mutt isnot analogous to the case of adop- 
tion. Case law referred to. 

A. V. Visvanatka Sastry for C. Padmanabha Aiyangar for 
Appellant. ` 
A: Krishnaswa mi diyar and 8. Jagannatha Doss for Res- 
pondent, ” i 


TSN - EE ; E 
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Wallace, J. : : 
C. M.S. A. No. 93 df 1923, 
26th March, 1926, 


Malabar Law—Karnavan—Junior members also impleaded 
—Effect of—Reprgsentative character — Civil Procedure Code, 
O. 4), R. 4—Scope of. 


In a suit by one Malabar Tarwad against another, the 
Karnavan and all the junior members Of the latter were 
impleaded as parties. In the second appeal by the latter to the 
High Court one of the junior members was not impleaded at 
all, while the legal representatives of another were not brought 
on record. The defendants succeeded in second appeal, and 
in restitution proceedings, the question was raised whether the 
decree was not void in the absence of the parties omitted to be 
impleaded.” Held ihe question was really whether they were 
necessary parties. If the Karuavan is on record, it is sufficient 
representation of the tarwad, and making the junior members 
ev nomine parties to the suit did not deprive the Karuavan of his 
representative capacity. The question is not whether he was 
impleaded as Karnavan but whether as a matter of fact he 
conducted the litigation on behalf of the tarwad. Case law 
dicussed, 


Order 41, R. 4 can only apply where the fact of omission of 
the parties is brought to the notice of the Court, and it there- 
after consciously decides to apply the rule 48 M. L. J. 601; 
27 Bom. 284 doubted. 


L., d. Govindaraghava.Aiyar, P. S. Narayanasami Jiyar 
and P, S. Ramachandra Aiyar, for Appellant. 


C. V. Anantakrishna Aiyar and P, R. Ramakrishna Aivar, 
for Respondent, 


TeS- V. EE ° 
Madhavan Nair, J. 


l ! C. M.S. A. No. 46 of 1924. 
Sist March, 1926. 


Civil Procedure Code, O. 21, R, 16, Proviso—A phlicability— 
Decree against a number of persons—Transfer of decree— Death 
of one of the debtors—Transferee on heir—E ffect of—Merger. ' 


>” 


A decree for money passed against 3 persons and against 
the assets of a person in the hands of 2 others was transferred 
to a stranger and two years later one of tHe judgment-debtors 
died, leaving the transferee decree-holder as one of his heirs. 
When he sought to execute the decree, the other judgment- 
debtors resisted. Held, asthe decree was ong for payment of 
money under O, 21, R, 16 and the transferee was one of the 
heirs of a judgment-cebtor, there was a merger of the interests 
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of creditor and debtor in the same person and under the second 
proviso to R."16, the decree could noi be executed. 


S. R. Muthuswamy diyar, for Appellant. 


P. N. Appusamy Aiyar, for Respondent. * ; 
T-S- y: EE . er ae 
Odgers, J. 
S, A. No, 1163 of 1923. 
1st April, 1926N 


s Limitation Act, Aris. 134 and 144—Alienation by trustee of 
temple —Suit for possession by succeeding pujari—Limitation, 


The trustee of a temple alienated temple properties more 
than 30 years ‘before suit, by -various transactions sales and 
mortgages resulting in decrees: and execution sales. In a suit 
brought by a subsequent pujari trustee, a grandson ‘of the 
alienor and son of an intermediate pujari to recover possession 
of the properties, keld that adverse possession began to run 
only from the date of the death of the /alienating trustee and 
hence a‘suit filed within 5 years of his death though more than 
30 years after the alienation would be in time, 44 Mad. 831; 
46 Mad. 751 considered; 48 M. L. J. 114; L. P. Av 158 of 1924 
folld, 


C. Veevaraghava diyar, for Appellant. 


; B, Sita Rama Rao, S, R, Muthusemi diyar and P. V. Krishna- 
swamy Aiyar, for Respondents. 


ie WA 
Wallace, J. 





C. R. P. No.-22 of 1926. - 
ist April, 1920. ii 


Civil Procedure Code,-S. 92—Applicability—Suit for removal 
from management and for accounts—Sanction—Madras Religious 
Endowments Act (Lof 1925), S. 69—Applicability, 


The plaintiff and the defendants created an endowment for 
the performance of certain services in connection witha temple. 
The plaintiff filed a suit praying for the removal of the Ist de- 
fendant from his self constituted position of manager, for an 
account, for framing a scheme and otherreljefs. The Ist de- 
fendant raised a plea that the suit was bad for want of sanction 
under S. 92, Civil Procedure Code er of: the consent of the Reli- 
gious Endowments Board under S. 69 of Madras Act I of 1925, 
Held, $..92, Civil Procedure Code applied only to suits brought 
in vindication of the rights of the public and where the plaintiff's 
grievance’ was Only that he had been excluded from his rights 
of co-trusteeship, and on that basis asks for a declaration of 
his rights as co-trustee and for accounts, the suit does not fall 
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under S. 92, Civil Procedure Code and no sanction is NEONATI: 
45 Mad, 113 folld. ° 


Held, also that in spite of he passing ji the Madras Religious 
Endowments Act the suit would be governed only bvS. 92, as 
Act I of 1925 has nowhere provided for a suit of this kind. 
Scope of S. 69 of the Act considered. 


S. Srinivasa Aiyangar and W. S. Subramania Aiyar, for 
Petitioner, 


e C.S. Venkatachariar and D. Ramaswanff diyangar, for 
Respondent. ° 


TeS yY 
"The Chief Justice. 


! S. A. No. 1409 of 1923. 
6th April, 1926. 


Hindu Law—lInherilance—M itakshara school—-Unchaste 
daughler—Rights of—Text of Brihaspati. 


The text of Brihaspati denying rights of succession to an 
unchaste daughter has been incorporated. into the Dayabaga,; 
but not the Mitakshara. The specific inclusion of the prior 
part of the text, but not the portion denying rights of succession 
to an unchaste daughter is a clear indication that it wasa 
deliberate omission on the part of the author of the Mitakshara. 
Unchastity therefore does not disqualify a Hindu daughter 
from her rights of inheritance in the Madras Presidency. 


B. Jagannadha Doss, for Appellant. 


K.N. Rajagopal Sastri for Y. Suryanarayana, for Respon- 
dent. as 


T.S. V. 
Devadoss, J. °° | . "i 

S, A. No. 1550 of 1923. 
6th April, 1926. : 


Hindu Law—Will —Construction—" S. on attaining majority 
shall enjoy with absolute rights’’—Estate if vested or contingent— 
Death of S— When a minor—Effect of. 


A will by a Hindu testator contained the following clause, 
“ My second daughter’s son S, on-his attaining majority shall 
enjoy with absolute rights enabling him to make gifts, sale, etc. ’ 
S. died-when he was still a minor- ‘and his father sued as “his heir 
. for possession of the properties devised in favour of S. Held, 
on a construction of the will, S. took a vested interest and not 
merely a contingent estate and the suit was maintainable by his 
father. The use of the word sauda Gers Beg as dis. 
tinguished fom gar Gog indicated a vested interest 28 Cal, 
621; 4 Mad. 124? 8 Cal. 378 refd. to;. (1908) 2 Ch. 295 distd. 
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Construction of a Hindu will according to the ordinary 


motions of Hindu explained ; scope of the exception to S. 21, 
T. P..Act discussed, . 


S, Subramania Alyar, for Appellant. 
>. Varadachariar, for Respondent. 


T.S. V. 


Krishnan and 


Venkatasubba Rao, JJ. ! _ ALS. No. 350 of 1922, 
6th April, 192%, 


Malabar Law—Morigage and lease backh—Construction— 
Provision for redemption after one year-—Covenants as to payment 
of revenue, etc.—Arrears of rent charged an equity of redemption 
—Suit by morigagee—Recovery of arrears of rent—Limitation—— 
Payment of Government Revenue by morigagor—Effect of, on 
limitation. l l 

In 1899, a usufructuary mortgage with a covenant to pay 
was executed in favour of the predecessors in title of the plaintift 
with respect to the suit properties, and a lease back in favour of 
the mortgagors the very next day, Both the documents were 
registered on the same day. A period of one year was fixed, 
after which the mortgagors could redeem or the mortgagee see 
for their mortgage money and the mortgagee was to pay out of 
the income the Government Revenue and michavaram and 
appropriate the balance for interest on the mortgage amount, 
Though the-preamble of the lease deed recited that it was for a 
year only, the recitals in the body of the document indicated 
other wise, According to the lease deed arrears of rent were 
charged ‘on the equity of redemption and a sum was advanced - 
to the mortgagee lessor as munpattom for “security Of rent, and 
there was a provision fo: interest on arrears of rent. The 
mortgagors lessees were authorised to pay the Government 
Revenue and michavaram from out of the rent and the Govern- 
męnt Revenue was being so paid. The mortgagee sued in 1920 
for enforcing the mortgage treating the rent due under the lease 
as interest on the mortgage amount. Held, (1) the two docu- 
ments could not be treated as parts of the same transaction ; (2) 

e under the lease deed, a charge had been created on the equity 
of redemption not only for the arrears of rent for one year but 
for all the years and hence rent for 12 years could be recovered ; 
and (3) the payment of Government Revenue by the mortgagors 
lessees was sufficient to prevent the mortgage amount from 
getting statute barred, 


3. 20 (2) of the Limitation Act construed. 
B, Sitaram Rao and A. Vasudeva Menon, for Appellant. 
K. POM, Menon, and P, Govinda Afenon, for Respondent. 
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Spencer, Ramesam and 3 : e ee 
Beasley, JJ mko. C. R, P. No, 366 of 1924, . 
24th March, 1926. J A B gewe = 
~~." Conlract Act, $. 30—Chit -fund—tIf a-lotiery.or. wagering 


contract-—Subscriptions paid—Suit Jor recovery.of—rlf muintain- 
able. Ties tte, Mut YA Gea 


ic -Oy 
? . gt 4 4e Vy 


‘st S'The\casé:reported’as 50 °M L. J.’ (Nétés“of- Retetit Cases) 
-p322 camefor -hearing beforé-a:Full Berch'on thé guestion 
“whether the chit-fund described therein was lottery embody- 
‘ing a wagering contract. : Their Lordships'thave called. fot a 
'finding “whether the stakeholder-in the ‘case “kept an office 
*iniviting the public to join the-chit fund.and whether ‘circum- 
stances existed which ‘would bririg-the case within the mischief 
of S. 294-A of the Penal Code; -Aifinding,that:a -chit fund is 
a lottery cannot dispose of the case ; nor that itis a wagering 
contract conclude the matter, as thé further ‘quéstion arises 
whether at least the subscriptions paid cannot be recovered 
under S. 65 of the Indian Contract Act. The Full Bench has 
not as yet expressed its opinion as to whether the chit fund is 
a lottery or constitutes a wagering contract. | 


A, V. Narayanaswami Aiyar for:Petitioner.: > 
Sak, Muthusamy Aiyar for Respondent. oe 


` 
3 a * . 
T.S. V. us z : YA r ` 
. 
` “ 
- . x i Puta a . ` 
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Wallace, J. < me AS o ale 
Crl. Rev, Case No. 75 of 1 
RO a. SY a Renee 


26th March, 1926, 


“Criminal Procedure Code, $. 144—0rder réstvaining a sec- 
tion of the community, from conducling’ marriage processions— 
Public’ Street—Validity of. cae ei ie eR aaa 

' An order of a Magistrate under S. 144,,Criminal Procedfire 
Code, restraining the Nadars of-Odaipatti:from taking marriage 
processions along the public streets.passed:at the instance of 
‘Gounders is an abuse of, the powers: conferred under the, séc- 
‘tion. The section is- intended: to restrain. those - who’ are 
‘threatening to interfere with a party’s civil rights and. not. to 
restrain a party’s lawful civil rights. . Magistrates must; ascet- 
tain with whom the civil rights lie and ther try to maintain 
ea ce R Saye Gay ee ere ja 


ry F. L. Ethiraj and S. Nataraja Nadar for Petitioner, . 


K, S. Jayarama Aiyar and The Public Prosecutor for the 
Respondents.  . . Oe us he É 
T. S.“V. o ; 
NRC. 
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Spencer, J. l 
30ih March, 1926, J 


Madras District Municipalities Act (V of 1920), S. 82 (2)— 
‘Property tax—Calculation of—-Gross annual reni—House in 
existence for part only of the year—Ejfect of." 


The assessment of property tax contemplated by S. 82 (2) 
of the Madras District Municipalities Act is only on the gross 
annual rent whith can reasonably be expected to be realised, 
having regard to all the surrounding circumstances. Even if 
the house has not been in existence throughout the year, but 
only for some months, the’ Municipality is entitled to charge 
‘assessment on the basis of the gross annual rent. : 


T. Ramachandra Rao for Petitioner, 


C. Sambasiva Rao for Respondent, 


T. S: V. 


C. R, P. No. 1009 0f 1924. 





The Chief Justice. s 
WA l C: M. P. No. 691 of 1926. 


30th March, 1926. 


Presidency Small Cause Couris Act (XV of 1882), Ch. VII - 
and Ss, 40, +7, 49—Summary procedure— Application for. recov- 
ery of possession—Suil based on title in City Civil Court—Trans- 
fer of summary chapter application to City Civil Court—High 
Court if competent to order—Madras City Civil Court Act, S. 5 
(2)—Effect of. , l 

An application for recovery of possessign filed in, the Presi- 
dency Court of Small Causes under Ch. Vil of the Presidency 
‘Small Cause Courts Act is not in the nature of a suit but only 
a summary proceeding and Ss. 40, 47 and 49 of the Act 
empowers the High Court only to take it on toits file, Where 
a suit based on title relating to the same premises is pending 
in the City Civil Court,-the-proceedings in the Small Cause 
Court cannot be transferred to the City Civil Court and 3,5 
(2) of the Madras City Civil Court Act, which is an enactment 
of the Local Legislature, cannot be construed as conferring 
power on the City Court to dispose of a summary application 
filed under Ch. VII of Act XV of 1882. S ; 


Amendment of the Act suggested to facilitate`such a trans- 

fer. ji r 

K. Narasimha Aiyar, and T. K. Rangaswami Aiyar for 

„Petitioner. z nE , 

P. Venkatramana Rao, and V. Ganapathi for Respondent, 
o r 


T.V. 
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Odgers, J. č 
. t S, A. No, 1254 of 1923. 


è 
t 


Ist April, 1920. 

_ Easements, Act, S. i3 Easement of necessity—Land sold as 
wei lands—Source of irrigation—Dispute as to—-Sole source— 
Consiructive trust— Purchaser with knowledge of prior contract 


to sell. 


Where a person sells lands to another on the basis of its 
being double crop wet lands and when the pæendee seeks to 
irrigate it frem the only source of irrigation which exists, i, é., 
one belonging to the vendor denies, such right, an easement of 
necessity must be deemed to have passed to the vendee and he 
ha’ a‘right to make use of the irrigation source for the lands 
purchased by him, 28 Mad. 495; 45 Bom. 80 ; (1902) 2 Ch 
573 referred to. 


A. person who purchases land with knowledge of a prior 
agreement to sell by his vendor is a constructive trustee in the 
eye, of the law. 


B. Sitarama Rao for Appellant. 


Sida Srinivasagopalachari and K. P. Sarvothama Rao for 
Respondents. 


T.S. V. ee 


Devadoss and Waller, JJ. 7 l 
. Cri. Rev. Case No. 711 of 1925. 
6th April, 1926, l 


Criminal Procedure Code, $. 476 —Inguiry under—Nature 
of—Notice if to be issted—Right of cross-examining witnesses. 


The inquiry contemplated by S. 476 is only sto enable the 
court to see if an offence appears to have been committed and 
if it is necessary that it should be enquired into., The court 
holds only a preliminary inquiry and the nature of the inquiry 
is left to the discretion of the court. Notice of the inquiry need 
not be-issued, nor is a discussion on the merits of the case 
necessary or -desirable. Objection cannot be taken to the 
-enquiry on the ground that no opportunity was given to the 
accused to. crosse examine witnesses. 34 All. 267 folld. ; 
44 M. L. J. 74 dissented from. 


K. S. Jayarama diyar, P. J. Kuppanna Rao and V. Srinivasa- 
rangachariar, for Petitioner. | 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 
TSV | c | 


TO IAA tne 
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Phillips and ORES } baie ie 
J © P -S A, No. 160 of 1926, | 
8jh April, 1926. J 

Madras Local: Boards Act (XIV of 1920), S. 58 Powers 
of Local Governmeni—Nature and scope’ off excluded in mat” 
ters, relating to elections,” 

At the elections tò a “Local Board, the" Presiderit and Vice: 
President were candidates for election and hence another 
person was nomtnatedito;, hold - the elections. . The -President 
contested the ‘seats in two different wards,.and came out at, the 
top ofthe polls-in both. the wards ; but before "the, result, was 
‘published, he ,chose-.one. of the wards and the, Election: Officer 
acting. under-R::32.framed,by the Government ` ‘declared... the 
candidate in the other ward who. got the next. highest number 
of : votes | duly: elected: ; “he; - President however :held: this 
procedure improper and directed a fresh election to. be. held 
and the Local Government acting under S, 38 of the Madras 
‘Local Boards -Act'upheld the act of the President; and ‘set-aside 
the decision of the Eléctidm Officers “The candidate- “who had 
been declared elected, sued for a declaration that'the "action of 
the President and Local Government.was illegal. and ultra vires 
and for an in junction restraining the holding of a fresh election. 
Hela the ‘action was proper and the*drder ‘of the Local Govern- 
ment under S. 38 was quite valid as the language of ‘the section 
was general and the powers of the Government were not 
excluded in matters relating to elections, 

T. R. Ramachandra Aiyar, K. Bashyam a ad and M. 
Rajagopalachari for Appellant. EE 

‘The Government Pleader, K. R. Venkairama Aiyar aiid 4. 
Swaminatha Aiyar for Respondents. j 

The, Chief Justice.” ) o = 

i ” l s S. 4. No, (1374 of 1923. > g 
. Ith, April, 1926, . es 
pi ‘Transfer af Property Act, Si 95—4bplicability—Joint mori- 
E it to Pay. by one—Failure io pay more than his 
sown sharé-Payment za ae HTT for contribution Ahaa 
iif can. be'claimed,, © +": ae 

. Where.three, persons Somiy mortgaged a certain aropents 
a ‘thereafter divided it among-themselves, and agreed that 
“one of them should pay off the mortgage debt, but on his pay- 
"ing only his share of the debt. the balance was paid by one of 
the other mortgagors, the latter, can in a suit for breach of the 
agreement obtain only a personal decree, and not a charge on 
“his property. © ” 

K. S. Krishnaswami Ayangar and R: Gopalasamy Aiyangar 
for Appgllante vr © 

K. Krishnaswami Aiyangar and P. R. Srinivasan for Res- 
pondents. . sue = S 


T. S. V. 


73 
Krishnan and Venkata- > = | : 
subba Rao, JJ. A. S. No. 434 of 1926. 
12ih April, 1926. | - 


Lease—Assigneg of portion in Malabar—lIf entitled to rene- 
wal— Renewal to be granted on terms which may be judged 
veasonable—If definite and certain for purposes of decreeing 
specific performance. ° Wa an 

Their Lordships referred to a third Judge under S. 98, 
Civil Procedure Code, the following questions of law on which 
they differed. Whether an assignee of a portion only of 
properties granted on lease in Malabar is entitled to claim a 
renewal with r spect to that portion and where the renewal is 
agreed to be granted on such terms as may be judged reason- 
able, whether the agreement is sufficiently clear and definite so 
as to be the basis of a claim for specific performance, 


The Government Pleader for Appellant. | 
Nugent Grant and .O. T. Nambiar instructed by Messrs, 
King and Partridge for Respondent, ` 
= oe Vv, 
Phillips, Krishnan and : ki Se 
Ramesam; JJ. ? C. R. P. No. 159 of 1926, 
15th April, 1926, i Ka 
„Madras Estates Land Act, S. 172—Board of Revenue— If a 


single member can direct revision of Record of Rights—Madras 
Board of Revenue Act (I of 1894), S. 2, E 


A singlé member bf the Board of Revenue can validly take 


t 


action under S. 172 of the Estates Land Act and he repre- 
sents the Board undereS, 2 of ‘Madras Act I of 1894. e 


S. Varadachariar and C. Sambasiva Rao for Petitioner. 
The Advocate General and B. Jagannatha Doss for Respon- 


dent, 
T.S. V. e aa 


Spencer and Ramesam, 
JJ. | A | ALS. No. 165 of 1923. 
16th April, 1926.° a 
Land Acquisition Act, Ss. 6 (1) and 40—Public purpose— 
Inguiry by Governmeni—Payment of compensation money- into the 
Treasury—If makes it public revenue—Scheme of Act, 


Where money is paid into a Government Treasury. by the 
hand of a private person and after passing intact through the 
Treasury is paid as compensation money for lands compulsorily 
acquired, the money is not “part of the public revenues” within 

e the meaning of S.6 (1), as the Government has no disposing 
NRC 
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power over the same. Duty of Government under S. 40 dis- 
cussed. 

If the provisions of the Land Acquisition Act are not com- 
plied with in a case, but are merely made a cloak for attempting 
to obtain a transfer of title in the guise of a public purpose, no 
title is conferred thereby 18 Calcutta 99 referred to. 


S. Srinivasa Aiyangar and V. Ramaswami Atyar for Appel- 
lant. ` . 


The Government Pleader for Respondent, g 


L9 V: 
Odgers, J. 





S. A. No, 1242 of 1923. 
16th April, 1926. 


Civil Procedure Code, S. 47—Bar of suit—Rival decree 
holders—Purchase by each in executión—Suit by one to declare 
decree of other invalid—If lies—Limitation Act, S. 14—Deduclion 
of lime—Lis pendens—Doctrine if applies. 

P obtained a money decree against S and purchased the 
suit property in execution. Y also obtained a money decree 
against S and purchased the same property. He filed a suit 
against S and his son for a declaration that he had obtained a 
valid title and after obtaining a decree sold the property to Z. 
P filed a suit against S, Y and Z for a declaration that the 
decree originally obtained by Y was collusive and fraudulent 
but the suit was dismissed under S. 42 as he was out of posses- 
sion and yet did not sue for possession also. He then sued S, 
Y and Z afresh for declaration and possession. Htld (1) S. 47, 
Civil Procedure Code, did not bar the suit as the obstruc- 
tion to possession was only by Y and 4. S being only apro 
forma party ; (2) the time during which the prior suit of P was 
pending could be deducted under S. 14, Limitation Act, as the 
dismissal uader S. 42, Specific Relief Act, was akin to jurisdiction 
and (3) the purchase by P during the pendency of the suit by 
Y was not affected by lis pendens where he is only a benamidar 
for S, 

K. Kameswara Rao for Appellant. 

V. Suryanarayana for Respondent. 


T. S. V. 


Wallace, J. 
l C. R. P. No. 38 of 1926. 





16th April, 1926. 


Stamp Aci, S. 36—Admission of document for a particular 
purpose —If enures for all purposes—Promissory ndie executed for 
debi—If a discharge of debt—Note unenforcible—If original 
Cause of action revives, 
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S. 36 of the” Stamp Actis mandatory and where a docu- 
ment has been admitted in evidence, an objection as'to its 
admissibility cannot be taken in appeal or revision, Quaere 
where the document has been admitted for a limited purpose, 
whether S. 36 is @ bar to an objection being raised to its ad- 
missibility for any other purpose? 40 M. L, J. 479; 5 Mad 220; 
13 Bom, 449 ; 49 M. L. J, 307 referred to, 


, Where a promissory note is taken for 3 contemporaneous 
debt, the execution of the note does not discharge the debt but 
only suspends the creditors ordinary remedy during the 
currency of the promissory note, If it is for an antecedent debt 
it operates only as a suspension of the ordinary remedy until 
it matures or is enforced, lf it is unenforcible in law the ordi- 
nary remedy on the original debt is revived and becomes 
enforcible provided it is not barred by limitation, 341. C. 417; 
7 Mad. 392; 14 I. A, 142; 36 All. 259; 45 Mad, 778 at 784 re- 
ferred to. i 


K. Bashyam Aiyangar and T. K. Ramaswami Aiyangar íor 
Petitioner. ; 


A, V. Viswanatha Sastry, for Respondent. 
T. S. V. 





Kumaraswami Sastry, J. 
i l S. A. No. 1350 of 1923. 
16th April, 1926. 


Hindu Law-—-Charity —Pariition deed among brothers-— 
Arrangement for conduct of—Construclion. 


Where in a partition deed between four brothers a charity 
founded by their father was arranged to be conducted by the 
eldest brother, and “as regards its management after the eldest 
brother’s death the words used in the partition deed were 
Cros afiasiGrwwru, Held, that the brothers had the right to 
manage one after another according to seniority and that it 
was not exclusively confined to the eldest member of the branch 
of the eldest brother alone, 27 Mad. 192 referred to, 


C. S. Venkatachariar for the Appellant. 


T. S. Ramaswami Aiyar with Mr. V. Sundaram Iyer for 
Respondents. ` 


Te Ss Ve 
Spencer and Ramesam, 


TI A.S. No. 84 of 1922. 

16th April, 1926. @ s 
Specife Relief Act, S. 42—Declaratory decree—Authority to 
adopt—Mere conferring of—Suit for declaration of invalidity— 


If maintainable ‘prior to adoption —M inor if can confer authority. 
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Quaere «whether the mere conferring of an authority to 
adopt*by a' Hindu on his widow, entitles a reversioner to sue 
for a declaration that the authority is invalid even before the 
authority is sought to be exercised ? Conflict in case law dis- 
cussed ; 35 Mad, 592; 43 Mad. 1; 35 M: k. J. 144;42 Mad, 
699:; 26 All. -238 referred to, Courts have always a discretion 
in the granting of such a declaration. 


It is well settled that’a Hindu minor is competent to 
empower his widow to make an adoption, i 

S. Doraiswami Aivar and P, C. Rajagopalachari for 
Appellant, 


K. S, Krishnaswami Aiyangar and K, Kameswara Rao for 
Respondents. 


T.S. V. 


Phillips and Madhavan | 
>> Nair, JJ. 


j > A. S. No. 80 of 1924, : 
16th April, 1926. J sides es 
Transfer of Property Act, S. 58-——Mortgage—Rent accruing 
due after a certain fasli—incluston of—E ffect— Assignment: of an 
actionable claim. l l 
Where a mortgage was created over a certain property and 
in addition rents: accruing due after a ‘particular fasli were also 
made security for the repayment of the debt, so far as the rent 
is concerned it amounts to an assignment of an actionable claim 
as the rent falls due, O i À p 
`... Sı Varadachari and T. M. Ramaswami Aiyar far Appel- 
lants... | | | i fe eg 
"C. V. Ananjakrishna Aiyar and K. Bashyam Aiyangar for 
Respondents. | 


PTC Aa ee 


Wallace, Ji 
: ae C. R. P. No, 866 of 1925. 

19th April, 1926. 

Promissory note—Sutt on—Plea that payee is a partnership 
—If open. f $ ; 

In a suit on a promissory note it is not open to ths defen- 
dant to plead that the person whose name appears on the face 
of the note is not the real payee, but a partnership of which he 
isa partner. © ` p 

S, Jagadisa Aiyar for Petitioner. 

B. C. Seshachela Aiyar for Respondent, 


T. S. V. 


ZI 
bd 


Phillips, J. he ge BE pata 
l ee b Ci R. P. No, 1054. of 1924, 
16th April, 1926. a gee gee 
` Contract—Municipal toll—Road rendered unfit for traffic on 
account of rains— Suit for pro rata reduction— Lf maintainable.. 


A municipal toll contractor who had been allowed to 
collect tolls over a road in consideration of his paying a certain 
sum to the Municipality was prevented from collecting tolls for 
some days on account of the road becoming unfit for vehicular 
traffic due to,the heavy rains which fell, He sued the Munici- 
pality for getting a pro rata reduction of his contract amount. 
Held, he was not entitled to claim it, as it was due purely to an 
act of God and the contract never became incapable of perform- 
ance. (1902) 2 K. B. 740; (1918) 1 K. B. 544; 86 I. C. 362 
referred to, 


V. Balaraman and E. R. Krishnan for Petitioner. 


S. Ranganatha Aiyar' {or Respondent, ; 


TeS: y: 


Waller and Madhavan 
Nair, JJ. Ref. Case No. 3 of 1926. 
20th April, 1926. 


Madras District Municipalities Act (V of 1920)-—Rules for 
the decision of disputes as to validity of elections, Rr. 6, 11—Elec- 
lion Judge if competent to refer question of law to High Court— 
Civil Procedure Code—eApplicability—Opinion of Judge lo govern, 


A Judge trying an election petition under the Rules framed 
under the Madras District Municipalities Act has no power to 
refer a question of law under O. 46, C.P. Code, for the opinion 
of the High Court. Under Rule 6 of the Rules for the decisien 
of disputes as to the validity of elections, framed byethe Madras 
Government, the provisions of the Civil Procedure Code are 
attracted only to the extent they relate to the procedure at the 
election inquiry and not otherwise, A reference is also incom- 
petent because under R. 11, it is “ the opinion of the Judge ” 
which has to dispose of the petition and the opinion of some 
other tribunal is not contemplated under the rule. B 


T. M. Krishnaswami Aiyar and P. N, Appusami Aiyar for 
Petitioner. n 


F. S. Vaz for Respondent. 
T. S. V. Se ° ° 
NRC 
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Spencer, Krishnan and | 
Beasley, JJ. - Ref. Case No, 19 of 1925. 
Dist April, 1926. 


Madras Stamp Amendment Act (VI of 1922), Schedule I-A, 
No. 33—Mortgage deed—Possession given—What amounts to— 
Clause for sale or taking possession on defauli—E ffect of. 


A mortgage deed provided that the mortgagor was to re- 
main in possession and there followed aclause that if default 
was made in payment of the amount in certain instalments, the 
mortgagee could enter into possession, The question arose 
whether the latter clause amounted “an agreement to give 
possession ” within the meaning of Art, 33 (a) or (b) of the 
Madras Stamp Act: Held, it was only a subsidiary agreement 
which was merely conditional on certain events happening 
and as it might never happen at all, possession cannot be said 
to have been given or agreed to be given by mortgagor within 
the meaning of Art. 33 (a), and 'hence the deed has to be 
stamped under Art. 33 (b). 10 Cal, 274; 8 Bom. 310 referred to. 


The Advocate-General instructed by the Government Soli- 
citor for the Crown. 


P. V. Rangaram for‘the opposite party. 


Le SN oes 


Phillips and Odgers, JJ.) 
S. A. No. 576 of 1925. 
21st April, 1926. J 


Easements Act, S. 13—Easement of negessity—Ryght of way— 
Patta lands—Easement when exists, 


Per Odgers, J.—Where a portion of a way lies on patta 
lands and thé owner of the dominant tenement has acquired a 
raght of way over that portion, he having no other access to his 
property as.the surrounding lands belonged to the Government, 
a right of way as an easement of necessity over the Government 
land is acquired, 


Per Phillips, J.—Where the Government is nota party to 
the suit and there was nothing to show that they were not wil- 
ling to admit a right of way over their land, and a darkhasi grant 
of part of the land contained a reservation which could be 
construed as an admission of a right of way, the owner of the 
dominant tenement is entitled to a right of way over the land. 


K. Y. Adiga for Appellants. 
B. Sitarama Rao tor Respondent. 


T.S. V. à ” 





Spencer and . `` l , E uy a see 
Ramesam, JJ.» A. S. No. 351 of 1923. 
22nd April, 1926. | ja 


Pensions Act (XXIII of 187 1), S.4—Scope WAA d 
personal inam lands—Suit for partition and possession—If barred 
in civil court—Inam Rules Object of—Alienalion of lands — 
Validity of—Rights of Governmeni— Resumption. 


S,4 of the Pensions Act applies only to grant of land 
revenue and not a grant of the land itself. A suit by a sharer 
for partition and possession of unenfranchised personal inam 
lands is maintainable in a civil court and S. + does not bar civil 
courts from taking cognizance of sucha suit. 7 Mad. 191; 21 
Mad. 310 at 320; 27 M. L. J. 618; 1 Bom. 78; 29 Bom. 489 
folld.; 12 Mad. 98 and 23 M, L. J. 687 doubted. 


The object of R. 5 (3) of the Inam Rules passed on 
11th October, 1859, is to protect the interests of the Govern- 
ment. An alienation of such inam lands 1s not void but inopera- 
tive as against the Government; but it is not open to se 
question the alienation, 44 Mad. 632; (1911) M.W.N. 384; 

W. 519 followed. So long as lineal heirs of the grantee a 
Government has no right to resume and the a 
descends like ordinary property. 


T. M. Krishnaswami Aiyar and K. Sankara Sas for 
Appellants. 


The Advocate-General and M. S. Venkatrama Atyar for 
Respondents, ji 


T. S.V. 


Wallace, J. ; 
C. M. S. A, No. 104 of 1924, 
23rd April, 1926. l 


Civil Procedure Code, S. +7—Appeal—Question belween 
rival decree-holders— Money realised on allachmeni—Application 
by another creditor to draw oui—Procedure— Lien of prior decree- 
holder— When lost. 


A obtaineda decree against B andin ezecution attached 
certain property. B pleaded satisfaction out of Court, and after 
depositing the decree amount in Court applied for getting satis- 
faction recorded. 5's petition was allowed and 4 appealed 
against the order, the money meanwhile remaining in Court 
deposit. Pending the appeal C, another creditor of B, obtained 
a decree and applied for payment out of the ,moeny in Court 
deposit under the Civil Rules of Practice, impleading A asa 
party but nòt B. In the meantime A succeeded in his appeal, 
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and the petition of C was dismissed on the’ -ground that the 
money throughout. remained to the credit of A; but, this order 
was reversed on appeal at the instance of C. Held, on ‘second 


appeal, (1) ihe order dismissing the petition of C was not 


appealable at all, as it was an order between rival decree-holders 
only, the judgment- debtor B not being even a party thereto. 
(1922) M, W. N. 184; 9 L, W. 32 referred toy (2) C had no lucus 
standi to apply for the money in Court deposit, as the proper 
‘procedure for him should have been to put in an execution 
application and get the money in Court deposit transferred to 
the.credit of his suit. 46 Mad, 506 referred to; and (3) through- 
.out: the proceedings A retained his lien over the money. 41 
-Mad, 1053 referred to. 


K. S. Ramabhadra Aiyar for Appellant., 
K. Rajah Aiyar for Respondent, 


T. S. V. 


The Chief Justice, Krish- 
-nan and Beasley, JJ. \ Ref. Case No, 4 of 1924, 
23rd April, 1926 


Income-tax Act (XI of 1922), S. 10 (2)—Deduction for pur- 
pases of. income-tax— Milling factory—Lease allowed under Memo- 
randum of Association—Wear and tear—Party to be borne by 
lessee and parily by lessor—Claim of deduction by lessor, 


A factory for milling rice having been established, under 
the Memorandum of Association, the same was let out to a 
lessee. Under the terms vf the lease deed, part of the wear and 
tear was to be borne by the lessor and part by the lessee. When 
the lessor was assessed to income-tax, he claimed deduction in 
respect of the depreciation due to wear and tear. Held, the 
deduction should be allowed as it was in Tespect of a business 
carried on by him within the meaning of S. 10 of the Income- 
tax, Act. 


%. - M. Patanjali Sastri for the Commissioner of Income-tax. 


"Ch, Raghava Rao and A, Sundaram Aiyar for Respondents. 
TS. Vz 
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A. S. No. 177 of 1921. 


Nair, JJ. 
23rd April, 1926. 


_Tnam—Granit of-—Presumplion— Effect of recent decisions, | 


There i is no presumption in the case of the grant of an 
inam that both the melvaram and kudivaram were granted or 
that only the melvaram was granted. Each case must be 
decided on its own facts. The decision of the P. C. in 47 Mad. 
337 is not in conflict with the earlier decision of the P. C. in 
45, Mad. 586. 47 Mad, 337 is explainable on its special facts. 

49 M. L. ]. 602 approved. 

48 M. L. J. 654; 48 M. L.-J. 701; 20 L. W. 478; 1924 
M. W. N. 555 referred to. 

The Advocate-General, A, Krishnaswami Iyer, L. S, Veera- 
raghava Iyer, K. S. Sankara Iyer and V, Govindarajachari for 
the Appellant. 

P, Venkataramana Rao, P. Chenchiah and K. Kameswara 
Rao for the Respondents, 


Aed Ve 5 | a 


Phillips and- Madhavan 


Krishnan, Ramesam &. 
Venkatasubba Rao, J]. C, M. A. No. 39 of 1925, 
26th April, 1926. 


Provincial Insolvency Act (V of 1920), Ss. 2 (d) ani 28 (2)—- 
Hindu joint family—Father adjudicated insolvent—What rests 
in Official Recewer-—Shares of sons —Power to sell for debts not 
illegal or immoral— Death of father—E ffect of. 

On the adjudication of a Hindu father as insolvent, the 
shares of his sons do not vest in the Official Receiver, but the 
latter can sell the shares of the sons also for the purpose of dis- 
charging such of the father's debts as-are not tainted with ille- 
gality or immorality. In such a case the Receiver is only exer- 
cising the conditional power of a Hindu father to sell his son‘s 
shares.: The decision of the Judicial Committee in°6 Lah. 1, 
considered and its scope explained ; the language in the Presi- 
dency Towns Insolvency Act and Provincial Insolvency Act 
adverted to. 


. Held also the power of the Official Receiver to sell the 
shares-of the sons-does not come to an end with the death of 
the father ; nature of such a power explained. 

T. Rangachariary and K. Narasimha Aiyangar for Appellant. 
S., Vavadachari and T. M. Krishnaswami diyar for SA 
dent. | 
T.S.V, UE ° 
NRC ° 
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Ramesam and Venkata. ) 


subba Rao, JJ. ? S. 4. No, 708 of 1923. 
26th April, 1926. J 


Hindu Law—Adọoption—Southern Ludia— Authority to 
adoþt—If can be inferred from acts and circumslances—Giving 
and taken done by husband—Dattahomam—Performance by 
widow—Validily of adoption. 


A Hindu boy was taken from his native village to another 
place with a view of being given in adoption to ‘another; the 
terms were seitled, and an auspicious day fixed for the cere- 
mony, but before the actual date the adoptive father died. The ` 

“boy was later taken in adoption by the widow. Held ‘under the 
circumstances, a court can infer an authority to adopt and the 
adoption is valid. The “ express consent” referred to by the.: 
Privy Council in 12 M.I A. 397 as necessary to validate an 
adoption by a Hindu widow in Southern India is as contrasted 
with the other schools of Hindu law and means only formal: 
consent, There is nothing in Hindu Law to prevent its being 
inferred from acts and conduct. 


Where a Hindu in his life time takes a boy in adoption, 
thus completing ‘ the giving and the taking’, and dies ‘subse- 
quently, his widow can perform the datiahomam and theadop. 
tion would be perfectly valid. 7 Mad, 548; 21 Mad, 497 
followed. 

G. Lakshmauna for Appellant, 

B. Satyanarayana for Respondent. 


i lee Va 
Wallace, J. 





Cri. Rev. C. No. 700 of 1925. 
26th April, 1926. 

Criminal Procedure Code, S, 562—Juvenile offender—Cone . 
viction under Ss. 457 and 380, I. P. C.—Sentence to be imposed— 
Madras Children’s Act, S. 27—Applicability. 


Where a young person 14 years of age was convicted of 
offences under Ss. +57 and 380, Indian Penal Code, and the 
Sessions Judge dealing with the offender under S, 27 of the 
Madras Children’s Act imposed a fine on the father of the boy. 

Held, that the offender should have been dealt with under 
S 562, Criminal Procedure Code, and that thé proper order to “- 
be passed was to release him on probation of good-conduct’ 
with sureties for his good behaviour, 

E. Krishnamurthi fer Accused. 

The Public Proseculor for the Crown. 


T. S. V. | ve 


- a 
e t 
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C. R, P. No. 37 of 1926. 


Wallace; J A 


29th April, 1926. 


Madras Local Boards Act, Ss, 56 (1) (h) and 57 (3)—Scope 
of—Vaccancy—Declaration of. | 


S. 56 (1) (4) of the Local Boards Act is imperative .and a 
member who fails for 3 consecutive months to attend the 
meetings of a Taluq Board ceases to be a member. S, 57 (3) 
is only an enabling provision which validates inténtion acts, 
just as S. 35 does. Where a President of a Taluq Board 
ceases to be a member of absenting himself for 3 months under 
S. 56 (1) (k), he must be deemed to have vacated his President- 


ship also thereafter, Scop2 of the High Court's ‘powers of in- ` 


terference in -revision adverted to. 


T. R. Ramachandra Aiyar and K. S. Venkatrama Aiyar for 
Petitioner, ! 


T. M. Krishnaswami Aiyar, for Respondent. 





T. S. V. 
Devadoss aud Wal- 
ler, JJ. ! Cri, Appeal No, 41 of 1925. 
29th April, 1926. ay. 


Criminal Procedure Code, S. 423 (2)—Verdict of jury— 
Charge to jury—Failure to-explain elements of offence—Whei- 
verdict can be set aside. | 


The -verdict of a jury can be-set aside an appeal only when 
it is erroneous. The Judge has to explain to the jury the ele- 
ments of the offence charged, but mere failure to explain will 
not justify a verdict being set aside unless it has led to an er- 
roneous verdsct 30 Mad. 44; 6 M. L. T. 324; 25 Cal. 711 re- 
ferred to, 


B, Somayya for Appellant. ` 


The Public Prosecutor for the Crown. 


T. S. V. 
Phillips and Odgers, JJ. 





t A.S, No. 28 of 1921. 
29th April, 1926. 


Hindu Law—Widow—Alienation—Gift for pious and chari- 
table purposes—Gift at Godavary and Krishna Pushkarams— 
Gift to a School—Validity ~Essential conditions—Extent of pro- 
perty. 

A Hindu widow is entitled to make a gift ofa small por- 
tion of her husband’s estate on religious occasions for. the 
spiritual benefit of her deceased husband. But fof the gifts to 
be valid it must be proved that the occasions exjsted and were 


} 
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in fact availed of for making the gifts. Mere recitals in gift 
deeds that the alienations were for Pushkarams without 
evidence alinnde to show that the widow went to the banks of 
the Gddavary and Krishna and there performed the acts of gitt 
on Pushkaram occasions held insufficient to support the alie- 
nations. Where there was a series of such gifts alleged to have 
been made at the same time, each in itself comprising a reason- 


able portion of the estate, but all together amounting to a large | | 


extent, held all the gifts were bad. A gift of land by a Hindu ` 
widow to an elementary school though a charitable act held in. 
valid on the ground it did not conduce to the husband's 
spiritual benefit. 34 Mad, 288 and 44 All. 503, (P*C.) Distin- 
guished. 43 Cal. 574 Referred to. l 


CoV; Anantakrishna Aiyar, C. Sambasiva Rao and iK. N.. 
Rajagopal Sastri for the Appellant. | 


S. Varadachariay and Ch. Raghava Rao for Respondents. 





The Chief Justice, Deva- banks 5 j 
doss and Wallace, JJ. Crl. Rev. Case No, 790 of 1925. 
29th April, 1926, 7 


Criminal Procedure Code, Ss. 202, 203, 436—Nolice to ac- 
cused under S. 202—Practice—Legality of—Dismissal of com- 
blaint--If amounts to a discharge—Action taken under S. 436— 
Notice to accused—lf necessary, 


. The practice of giving notice to accused persons under 
S, 202 is not illegal, but it is highly undesirable and should be ` 


put a stop to, A Magistrate should not compel the accused to. = 


appear unless there isin his opinion sufficient grounds for the 
prosecution, Judgment of Wallace, J. in Gr, R. Case 578 -of 
1925 followed. 

The dismissal of a complaint under $..203 does not amount 
to a discharge and when action upon it under S. 436 and 


fusther enquiry ordered, notice to the accused is not necessary. 
47 All. 402 followed. = oe 


K. Narasimha diyar for petitioner, 


The Public Prosecutor, N, A. Krishna Aiyar and R. Viswa-. 
natha Sastri.for Respondents. 


T.S. V: 


? 
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[On Appeal from the High Court of Judicature at Patna. ] 
PRESENT : Lord SHAW, LORD Carson, SIR JOHN EDGE 

AND MR. AMEER ALI. Ea Z 

Sourendra Mohan Sinha and others — ... Appellants* 


v. ae 
Hari Prasad Sinha and others ees Respondents. 


Hindu Law—Mithila school—Mortgage of joint family property—Compound P. C. 
interest—Transfer of Property Act (IV of 1882) , Ss. 86 and 90—Sonthal Parganas Sourendra 
Regulation, III of 1872 (as amended by Regulation V of 1893), Ss. 5 ant’ 6— Mohan Sinha 
- Somthal Parganas Settlement (Amendment) Regulation, III of 1908, S. 5— Hai Pai 
Notification ye settlement in “Calcutta Gagette ”—Jurisdiction of Subordinate Sinha. 
Judge—Claim for personal decree against mortgagors—Civil Procedure Code, y 


1908, S. 11—Res judicata. 





In 1896 the adult membefs of a joint Hindu family, for themselves and 
the minor members thereof, executed a mortgage of family property in Bhagalpur 
(Sonthal Parganas) to secure the repayment on or before 14th March, 1903, ‘of 
Rs. 3,50,000, principal money, and thereafter compound interest thereon. at 
7 1|2 per cent. with yearly rests. 


. In 1904 (when no’settlement of the Sonthal Parganas had yet been made, 
or notified, as required by the Sonthal Parganas Regulation, III of 1872, S. 5, 
in the Calcutta Gazette) the representatives-in-interest of the deceased mortgagee 
instituted, before the Subordinate Judge, Bhagalpur, a suit upon the mortgage 
against, the then members of the joint family and others who derived title 
through them, claiming a decree for sale of the mortgaged property and fore- 
closure under Ss. 86 and 90 of the Transfer of Property Act (IV of 18823, and 
for “such other relicfs as may under the circumstances of the case be deemed 
proper may be granted,” but not specifically praying for a personal decree. 
That suit was ultimately on appeal dismissed by the Privy Council in May, 1914; -œ 
on the ground of want of jurisdiction of the Bhagalpur Court in the then 
circumstances by virtue of the aforesaid Regulation. See Maha Prasad v. 

Ramani Mohan Singh, LR ar IA 197. e 
e 


*P C Appeal No. 136 of 1924. dist July, 1928. 
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Subsequently, the settlement operations of lands in the Sonthal Parganas 
(including hose comprised in the mortgage) having been completed and duly 
notified in the Calcutta Gazette in accordance with S. 5 of the Sonthal Parganas 
Settlement (Amendment) Regulation, III of 1908, which replaced the aforesaid 
Regulation of 1872, the mortgagee’s representatives instituted a fresh suit to 
enforce the mortgage in 1915 in the Court of the said Subordinate Judge, and 
claimed both a decree for sale and a personal decree. The mortgagors’ repre- 
sentatives pleaded, intar alia, that the judgment of the Privy Council in the 
1904. suit operated as res judicata, and barred a fresh action upon the same 
mortgage ; that compound interest was illegal and that all interest already 
paid in compliance with the deed should be refunded ; and that under the 
Mithila school of Hindu Law the joint family was not liable for a debt not 
contracted by a common ancestor of all its members, and that a member of such 
family was.not liable for any debt contracted by the ancestor jointly with 
another person. 

Held, (1) the Court of the Subordinate Judge, Bhagalpur, being in 1915 a 
Court having jurisdiction under S. 5 of the Regulation of 1908, which it was 
not at the time of the institution of the first suit in 1904; the judgment in the 
1904 suit did not act as res judicata against the new suit; but in so far as 
the relief by a personal decree was implicitly included in the general relief 
claimed in the first suit, the grant of such personal decree in the second suit 
was barred by reason of the Civil Procedure Code, S. 11 and Explanation IV 
thereto ; (72) in exertising ‘his jurisdiction, the Subordinate Judge was bound 
tc conform strictly to the requirements of S. 6 of the Sonthal Parganas Settlement 
Regulation, III of 1872, as amended by Regulation V of 1893, and to disallow 
compound interest and all interest paid in excess of that specifically prescribed 
therein ; Ramchandra Marwari v. Keshobatt Kumari, 1 C L J 182 approved ; 
and (itt) it is not inconsistent with the principles of the 
Mithila (which for the most part is identical with the Mitakshara) school of 
Hindu Law that a member or descendant of a joint family should be liable for 
a debt contracted by an ancestor alone apart from another member of the family. 

Bhagput Pershad Singh v. Girja Koer, I LR 15 C 717 referred to. 


Two consolidated cross-appeals from a decree, dated 12th 
April, 1922, of the High Court (Dawson Miller, C. J. and 
Bucknill, }.) which varied a decree, dated 17th June, 1918, of 
the Subordinate Judge, Bhagalpur (H. N. Majumdar, Esq.). 


The facts and arguments appear from the judgment of 
their Lordships. 


L. de Gruyther, K.C. and Dube for E 
Sourendra Mohan Sinha and others. 

Sir G. Lowndes, K. C. and E. B. Raikes for Eon e: 
Hari Prasad Sinha and others. 

2ist July, 1925. The Judgment of the Board was deli- 
vered by 

Sır Joun EpGe : These are two consolidated appeals 
fromea decyee of the 12th April, 1922, of the High Court at 
Patna, which varied a decree of the 17th June, 1918, of the 
Subordinate Judge of Bhagalpur. 


L. | THE MADRAS LAW JOURNAL REPORTS. 3 


The suit in which these consolidated appeals have. arisen 
was instituted in the Court of the Subordinate Judge of Bhagal- 
pur onthe sth . February, 1915. The plaintiffs claimed 
Rs. 11,81,811 principal and interest alleged to be then due un- 
der a mortgage bohd of the 21st December, 1896; for 
Rs. 3,50,000, of whichi Rs. 1,36,142 were advanced in’ cash, 
the balance being money alleged to be due under a previous 
bond of the 3rd October, 1883, and for moneys advanced at 
various times, and for interest at various rates. The bond 
in suit provided that the principal sum of Rs. 3,50,000 was to 
carry 7 1|2 per centum compound interest with yearly rests. 
The principal was repayable in the month of Phagon, 1319 Fas- 
li, the last day of which month was the 14th March, A.D. 19053. 
The bond was executed by all the adult male members of the 
joint family, the members of which family lived in the Sonthal 
Parganas, and was also executed by them on behalf of all the 
minor members of the joint family as their guardians. It was 
intended that the bond should bind all the members of the 
joint family and the property mentioned in the bond. All 
the defendants, except as later in this paragraph is mentioned, 
are members of the joint family. The joint family is governed 
by the school of Hindu law of the Mithila. The grantee of 
the bond, who was the mortgagee, was Surja Narain Singh, 
Bahadur, of the District of Bhagalpur, by profession a pleader, 
who had occasionally acted for the joint family, and knew. its 
financial position ; he died long before this suit was brought, 
and the plaintiffs are his representatives and are the persons 
in whom are Vested his rights under the bond. The defend- 
ant, Dwarka Prasad Singh, was by birth a member of the 
joint family. Since the bond was made he was adopted into 
another family. The other defendants, who are not members 
of the joint family, claim through the joint family. The exe- 
cutants of the bond, in addition to granting the rights of a 
mortgagee to Surja Narain Singh, declared by the bond that 
they should jointly and severally pay the principal and interest; 
simple and compound, for which the bond was given. 


A previous suit on the same mortgage bond of the 21st 
December, 1896, had been brought in the Court of the Sub- 
ordinate Judge of Bhagalpur on the 20th June, 1904, by the 
then representatives in interest of Surja Narain Singh, the de- 
ceased mortgagee, against the then members of the joint family 
and others whq claimed title through members of that family. 
That suit of 1904 came on appeal to His Majésty in Council 
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and was dismissed by His Majesty in Council acting upor and 
adopting the advice tendered to His Majesty in a judgment of 
the Board which was delivered on the 19th May, 1914, by 
Lord Moulton. In considering the advice which it will be 
the duty of their Lordships to tender tô His Majesty in these 
consolidated appeals, it will be necessary to refer at sonic 
length to the judgment of the Board of the 19th May, 1914. 
That judgment of the Board is reported in Maha Prasad v. 
Ramani Mohan Singh (1). l 

In each of the suits the main claim was for a decree 
which might be executed by a sale of the mortgaged property 
on default of payment by the mortgagors of the amount de- 
creed to be due under the mortgage bond. In each of the 
suits there was a claim for such other relief as the plaintiffs ` 
might be entitled to, which would include a decree on the per- 
sonal liability under the mortgage bond of the persons who 
might be the mortgagors. The property mortgaged was the 
joint property of the joint family, the greater part of which 
was situate within the Sonthal Parganas. ‘That joint property 
extended from the Sonthal Parganas into the district of 
Bhagalpur, and the smaller part of the joint property thus 
happened ‘to be situate within the local limits of the ordinary 
jurisdiction of the Subordinate Judge of Bhagalpur. The 
mortgage bond was executed in Bhagalpur and was registered 
in the Bhagalpur Registry. 


The mortgage bond has been translated, and to that 
translation their Lordships will refer. By their bond the 
mortgagors declared that they would repay to the mortgagee 
the said sum of Rs. 3,50,000 in the month of Phagon, 1310 
Fasli, and further declared that they should pay interest on 
the Rs. 3,50,000 at the rate of 7 1|2 per centum per annum 
on the ust Phagon, 1304 Fasli, and thereafter every year on 
the 1st Phagon, and that if they should fail to pay such interest 
the interest should be treated as principal, and interest on 
interest should be charged at 7 1|2 per centum per annum anc 
converted into principal after the 1st of Phagon, and the com- 
pound interest should be paid by them to the mortgagee, and 
that even after the expiry of the due date of payment (the 1st 
of Phagon, 1310 Fasli) they should pay such compound inter- 
est, and that “the rates and stipulations as regards interest 
should in no case be reduced and changed either before o? 
after®a decree is passed.” 


ee ee ee 


tr “LR (1914) 41 I A 197 :27 ML J 459 (P C). 
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The mortgage bond also contained, amongst others, the 
tollowing agreements by the mortgagors :__ ; 


“6, We do declare that we shall be jointly and severally bound to ae 
the principal, interest, “compound interest as well as costs incurred in Court pr 
privately, by the said Rai Bahadur, for realisation of the debt. 


“7, For payment of the principal, interest, compound interest and costs 
referred to above, we the executants have mortgaged and hypothecated the 
properties mentioned in Sch. 2 of this deed to the said Rai Bahadur subject to 
the mortgage lien created under the bond, dated the 1rth Assin, 1299 I. This 
is the first mortgage, and.in support of continuation of the mortgage, the said 
tond has been left with the said Rai Bahadur and the amount due on the said 
bond has been included in this bond. Save and’ except the amount due under 
this bond there is nothing due by us to the said Rai Bahadur. If we de not 
pay the money due to the said Rai Bahadur as stipulated in this bond, he shall 
be at liberty to bring a suit and to realise his dues together with costs, if any, 
by sale of all or any of the mortgaged properties or any portion thereof or 
from our person or other properties. We the executants shall not put forward 
any plea that the mortgaged properties should be sold first and after that the 
amount with cost be realised from our person and other properties. The said 
Rai Bahadur shall be at liberty to bring the mortgaged properties to sale first 
or last. 


“9, If the interest be not paid as stipulated in this bond, the said Rai 
Behadur shall be competent to bring a suit and to realise the interest and com- 
pound interest by sale of all or any of the mortgaged properties or any portion 
thereof of from our person or other properties. The mortgaged properties 
which will be sold for realisation of the interest will be sold free of encum- 
brances of the balance of the loan and future interest and the same will be 
considered to have been sold. If there be any surplus sale proceeds after satis- 
faction of the interest and compound interest for which a suit might have been 
brought, the same shall be taken by the said Rai Bahadur towards payment of 
his (principal) dues. We the executants or any other person shall have no 
right to the sai@ surplus sale proceeds. By the stipulations contained in this 
paragraph the said Rai Bahadur shall not be bound to sue for interest and 
compound interest (alone) but shall be at liberty to sue for the interest and com- 
round interest or to sue for the same along with his suit for the principal, when 
he will be entitled to do so.” 


Clause 16 of the bond is as follows :__ . 

“16. ‘This loan has been taken at Bhagalpur. The said Rai Bahadur 
shall be at liberty to bring suit in the Court of District Bhagalpur and to 
realise his entire dues or the interest by sale of the mortgaged properties. We 
the executants shall raise no objection as to the suit being tried in the Court of 
District Bhagalpur. If we do so the same shall not be enter- 
tainable. Some of the Mauzas, 1. e., the mortgaged properties No. 1, menzioned 
in Schedule No. 2, lie in the District of Bhagalpur, and some in the District of 
Scnthal Parganas.” 


The Sonthal Parganas were in 1872 and are still a back- 
ward district, and the Government of India considered that the 
inhabitants of the Sonthal Parganas and their Properties in 
the Sonthal Parganas required some protection from the opera- 
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tions of money-lenders beyond the protection which was afford- 
ed by the,law generally then in force in India, and enacted The 
Sonthal Parganas Regulation No. III of 1872 (known as the 
sonthal Parganas Settlement Regulation), which came inte 
force on the 1st May, 1872, and so far ds it was material was 
in force until Regulation No. V of 1893, and the Sonthal 
Parganas Settlement (Amendment) Regulation, 1908 (III of 
1908) were, as later is*mentioned, enacted. 


Section 5 of Regulation No. IL] of 1872 was as 
follows :_ i 


“s, Till such time as a settlement of the whole or any part of the 


_Scnthal ‚Parganas shall be made under the rules hereinafter provided, and 


the said settlement shall be declared by a notification in the Calcutta Gazette 
to have been completed and concluded, no suit shall lie in any Court estab- 
lished under the said Act 6 of 1871 in regard to any land or any interest in 
or arising out of any land, or for the rent or profits of any land, or regarding 
any village-head-ship or other office connected with the land, except as herein- 
after provided ; but such suits shall be heard and determined by the officers 
appointed by the Lieutenant-Governor of Bengal under S. 2 of the said Act 37 
of 1855, or by the Settlement-officers hereinafter mentioned according as the 
said Lieutenant-Governor shall from time to time direct.” 


Section 6 of Regulation III of 1872, as amended by 


Regulation V of 1893, was and is as follows :— 

“ All Courts having jurisdiction in the Sonthal Parganas shall observe 
the following rules, relaiing to usury, namely :— 

“ (a) interest on any debt or liability for a period exceeding one year 
shall not be decreed at a higher rate than 2 per cent. per mensem, notwith- 
standing any agreement to the contrary, and no compound interest arising from 
any intermediate adjustment of account shall be decreed. 


“(b) ‘the total interest decreed on any loan or debt shall never exceed 
one-fourth of the principal sum, if the period be not more than one yeer, and 
shall not in any other case exceed the principal ef the original debt or loan. 

“(1) Explanation—The expression ‘intermediate adjustment of 
account’ in clause (a) of this section means any adjustment of account which 
is not final, and includes the renewal of an existing claim by bond, decree or 
otherwise when, without the passing of a consideration, the original 
claim is increased by such renewal. 

t(x) Illustratzon.—A ‘bond is given for Rs. 75, of which Rs. 25 are 
interest, Unless the obligee can prove to the satisfaction of the Court that 
he gave such consideration for the bond as rendered the transaction fair and 


equitable, of the Rs. 75, Rs. 50 only will bear interest, and the limit of the claim 
on the bond will be Rs. roo.” 


- As has been mentioned, the previous suit on the mortgage 
in question which came before the Board in 1914 was instituted 
in the Court of the Subordinate Judge of Bhagalpur, on the 
20th June, 1904, and he tried the suit and made his decree 
therein on the 12th February, 1906. No notification that 
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the settlement mentioned in S. 5 of Regulation III] of 1872 
had been completed and concluded was ever made" in the 
Calcutta Gazette. In the suit of 1904, the two material 
issues to ‘be determined were: (a) whether the Bhagalpur 
‘Court’ had jurisdiction in the suit, and (b) whether the mort- 
gagees were precluded by S. 6 of Bengal Regulation III of 
1872, as amended in 1893, from recovering compound interest 
or interest exceeding in amount the principal advanced. The 
Subordinate Judge, by his judgment delivered on 12th Feb- 
ruary, 1906, found all the issues in favour of the mortgagees, 
and made a decree under S. 86 of the Transfer of Property 
Act,.1882 (Act IV of 1882), for payment and for sale in the 
event of non-payment. From that decree the mortgagors 
appealed to the High Court at Calcutta, but at the hearing of 
that appeal the arguments were confined to issue (b). That 
appeal was heard by Harrington and Mukerji, JJ., who dis- 
missed the appeal, holding themselves bound by some un- 
reported decision of their Court to the effect that the words in 
S. 6 of Regulation III of 1872. “ The Court having jurisdic- 
tion in the Sonthal Parganas’’__meant a Court situate in that 
district and constituted under the Regulation, and did nat in- 


clude a Court situated outside, but exercising jurisdiction to | 


order the sale of mortgaged property situated within that dis- 
trict. From that decree of the High Court there was the 
appeal to His Majesty in Council, which was before the Board 
in 1914. It appears that there were also then two other 
appeals to His Majesty in Council, one of which was from a 
decree of the High Court which reversed a decree of the Sub- 
ordinate Judge with regard to the amount of interest recover- 
able under the decree of the Subordinate Judge as*drawn up. 
Such was the position of the suit when the appeal to His 
Majesty in Council came before the Board in 1914. e 


The appeal to His Majesty in Council was elaborately and 
exhaustively argued by the learned Counsel for the parties, and 
the carefully considered judgment of the Board was delivered 
by Lord Moulton. Much of that judgment related to the 
history of legislation, which had ceased to apply to the Sonthal 
Parganas, and to which their Lordships need not now refer. 
In referring to that judgment of the Board, their references 
are to those portions of the judgment which express the deci- 
sion of the Board on questions of law which arg material to 
the right understanding of the appeal which was before the 
Board. If it be the fact that some of that was obiter, as the 
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High Court at Patna thought, it is not to be assumed that any 
of, the conclusions expressed in the judgment were unsound. 


In the judgment which was delivered by Lord Moulton, 
their Lordships then constituting the Beard having mentioned 
that the jurisdiction of a Judge of the Courts established under 
the Bengal, United Provinces and Assam Civil Courts Act, 
1887, or its predecessor, the Bengal Civil Courts Act, 1871, 
extended to “ suits of which the value exceeds Rs. 1,000, and 
which are not excluded from his cognizance by the Sonthal 
Parganas Settlement Regulation, or by any other law for the 


time being in force, ” said that: 

“they were clearly of opinion that these words of exclusion refer to Se 5 of 
the Regulation of 1872, which excluded from the cognizance of any such Court 
suits relating to land, the settlement of which had not been finished and duly 
notified, and placed them exclusively in the hands of settlement officers or officers 
appointed by the Lieutenant-Governor of Bengal under S. 2 of the Regulation 
of 1855. This exclusive jurisdiction is therefore maintained, and suits 
in regard to land which is not in districts that have been notified as being com- 
pletely settled are not within the cognizance of the ordinary Courts, no matter 
what may be the value of the matter in dispute. It is not necessary for the 
purposes of this Appeal to examine further into the jurisdiction of Courts estab- 
lished under these provisions, because the Court of Bhagalpur, in which the pre- 
sent action was brought, is not one of such Courts.” 


Later in the judgment the Board said :— 

“The information supplied to their Lordships by the parties as to the 
notifications appearing in the Calcutta Gazette show conclusively that, although 
portions of the lands mortgaged had been settled, and notification had been 
duly made that such settlement had been completed, at dates prior to the institu- 
tion of the suit, other portions were not settled. It is clear, therefore, that the 
suit came within the provisions of S. 5 of the Sonthal Parganas Settlement Regu- 
lation, 1872, relating to the exclusive jurisdiction of ofhcers appointed by the 
l.ieutenant-Governor of Bengal, or by settlementgofficers, inasmuch as it related 
to land which had not been settled, or the settlement of which had not been de- 
clared by a notification in the Calcutta Gazette to have been completed and 
concluded. , The Court of Bhagalpur had, therefore, no jurisdiction to enter- 
tain the suit, and this appeal should be allowed.” 

“ Reliance was placed by counsel for the respondents on the stipulation 
in the bond that the mortgagees might enforce it in the Court of Bhagalpur. 
Their Lordships are of opinion that this has no effect. The Court had no juris- 
diction to entertain the suit which, beyond question, was a suit in regard to land 
in the Sonthal Parganas, and that being so the parties could not give it the 
Necessary jurisdiction by consent. ‘To do so would be to nullify the express 
prohibition of S. 5 of the Sonthal Parganas Regulation, 1872, which was binding 
ou any Court having jurisdiction in the Sonthal Parganas in the exercise cf that 
jurisdiction.” 

The judgment of the Board also dealt with the question 
of the right’ of the mortgagees to claim compound interest. 


That question was also before the Board in one of the other 
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appeals as to which the Board had to tender advice to His 
Majesty, and their Lordships held that _ oe ; 

“ Apart from the question of jurisdiction, any Court dealing with the 
subject-matter of the suit would be bound to give full force and effect to the 
provisions of S. 6 of the Sdnthal Parganas Settlement Regulation, 1872; relating 
to usury, and therefore to have refused to decree any compound interest arising 
from any intermediate adjustment of interest, or an amount of total interest 
exceeding the principal of the original debt or loan.” 


The plaintiffs in the suit of 1904 did not specifically ask 
the Subordinate Judge of Bhagalpur, or the High Court or the 
Board to grant them a decree for money in their general claim 
for further relief on the personal undertaking in the mort- 
gage bond of the mortgagors to pay the debt and interest. 


Their Lordships in considering the present consolidated 
appeals will, where necessary, follow and apply the judgment 
of the Board which was delivered by'Lord Moulton in the 
previous suit, but the question as to the jurisdiction of. the 
Court of the Subordinate Judge of Bhagalpur to entertain.the 
present suit depends on circumstances which did not exist when 
the previous suit was instituted on the 20th June, 1904. 


By Regulation III of 1908, Ss. 5 and 5-A were substituted 
for S. 5 of Regulation III of 1872. S. 5 which was substi- 
tuted for S. 5 of the Regulation of 1872 is as follows :— 


“g. (1) From the date on which, under S. 9, the Lieutenant-Governor 
declares, by a notification in the Calcutta Gazette, that a settlement shall be 
made of the whole or any part of the Sonthal Parganas, until the date on which 
such settlement is declared, by a like notification, to have been completed, no 
suit shall lie in any Civil Court, established under the Bengal, Agra and Assam 
Civil Courts Act® 1887, in regard to :— 

(a) any land or any interest in, or arising out of, land, or 


(b) the rents or prefits of any land, or 


(c) any village headship or other office connected with any land, 
in the area covered by such first-mentioned notification; nor shall any Civil 
Court proceed with the hearing of any such suit which may „be pending before it, 

“ (2) Between the dates referred to in sub-section (1), all suits of the 
nature therein described shall be filed before or transferred to an officer 
appointed by the Lieutenant-Governor under S. 2 of the Sonthal Parganas Act, 
1855, or S. 10 of this Regulation, according as the Lieutenant-Governor may 
from time to time direct; and such officer shall hear and, even though during 
the hearing the settlement may be declared to have been completed, determine 
them.” 


S. 5-A does not bear on this question of jurisdiction, and 
need not be considered. 

Their Lordships agree with the High Court that the 
effect of S. 5 of Regulation III of 1908, which teplaced S. 5 
of the Regulation of 1872, has been to exclude for the future 
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after that substitution the jurisdiction of the Civil Courts to try 
cases relating to any lands in the Sonthal Parganas only during 
such period as that land should be under settlement, the period 
being reckoned from the time when the land is notified as under 
settlement to the time when the settlement is completed. The 
mortgagors were the appellants in the appeal before the High 
Court, and the High Court found on the evidence that the 
appellants in the appeal before the High Court had failed to 
prove that at any time the mortgaged property was notified 
for settlement and not notified as settled and that the defence 
that the Subordinate Judge of Bhagalpur had no jurisdiction 
to entertain-the present suit failed. In their Lordships’ 
opinion it is not shown that on the facts before the High Court 
the High Court came to a wrong conclusion that the Subordi- 
nate Judge of Bhagalpur had jurisdiction to entertain this suit, 
which was instituted on the sth February, 1915. But in enter- 
taining this suit the Subordinate Judge was a Court having 
jurisdiction in the Sonthal Parganas within the meaning of S: 6° 
of the Regulation III of 1872, as amended in 1893. 


As the mortgage was made in Bhagalpur and some part 
of the mortgage lands are within the local limits of the juris- 
diction of the Court of the Subordinate Judge of Bhagalpur, 
and as the jurisdiction of the Court of the Subordinate Judge 
to entertain the suit on the mortgage was not on the facts of 
the case, which were accepted by the High Court as proved, 
not excluded by the substituted S. 5 of the Regulation of 1872, 
their Lordships, accepting the findings on that question of the 
High Court as correct, hold that the Subordinate Jucge of 
Bhagalpur had jurisdiction to entertaig the present suit, which 
was instituted on the sth February, 1915. In entertaining 
the suit the Subordinate Judge was a Court having jurisdiction 
in the Sonthal Parganas within the meaning of S. 6 of Regula- 
tion III of 1872, as amended by Regulation V of 1893, and 
was bound in making a decree in favour of the mortgagees to 
comply with that section, which limited his powers. Issue 11, 
as amended by the Subordinate Judge, was “ Are the plaintiffs 
(the mortgagees) entitled to (a decree for) compound interest 
or to one (a decree for interest) exceeding the principal 
(amount lent) ?” The Subordinate Judge in this suit made 
a decree for the plaintiffs which included interest, both simple 
and compound, and such interest exceeded the amount of the 
original debt or loan. His decree in favour of the plaintiffs 
was for Rs. 15327,997-8-3 in respect of the mortgage debt and 
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interest thereon, and for Rs. 44,164 as a personal decree in 
respect of the declaration in the mortgage bond that the mort- 
gagees would personally pay the Rs. 3,50,000, which included 
Rs. 12,968-11-3, which he held was not‘secured on the mort- 
gaged property. From that decree the mortgagees and other 
defendants affected by it appealed to the High Court, not only 
as to the interest which had been allowed, but also as to the 
personal decree. 

The appeal was heard by Sir Dawson Miller, C I. and 
Mr. Justice Bucknill. These learned Judges carefully con- 
sidered the facts of the case and applied S. 6 of Regulation III 
of 1872 as amended in 1893. They disallowed all the com- 
pound interest on the actual debts, and thereby reduced the 
amount of Rs. 15,27,997 to Rs. 3,88,673, and similarly 
reduced the amount of the personal decree from Rs. 44,164 
to Rs. 23,181. Assuming that S. 6 of Regulation III of 
1872, as amended in 1893, applied, it is not disputed that 
those reductions were correctly arrived at by the High Court. 
In their Lordships’ opinion S. 6 of Seren III of ee 
as amended, applied. 


It was also contended in the appeal to the High Gide 
that some of the money claimed, Rs. 12,968-11-3, as a debt 
was not advanced for a ee of the joint family and was 
not an antecedent debt for which the joint family property was 
liable under the mortgage bond. As to that Rs. 12,968-11-3 
the High Court agreed with the Subordinate Judge that the 
mortgaged property was not liable in respect of it, and that 
it might be recovered under a personal decree, but the High 
Court, by disallowing compound interest on it, reduced the per- 
sonal decree which had been made fish Rs.°44,164 to 
Rs. 23,181. 


The High Court allowed no interest on the principal (aa: 
as the interest which had been paid or was included in the 
Rs. 3,50,000 amounted to more than the money lent'or ad- 
` vanced, and made a decree for the plaintiffs for Rs. 3,90,157, 
and decreed that the mortgaged property or a sufficient. part 
of it should be sold if that amount should not be paid- on or 
before the 11th October, 1922, and if paid on or before the 
11th October, 1922, the plaintiffs should deliver up to the 
defendants or to such persons as they should appoint all docu- 
ments in their possession, or power, relating to the mortgaged 
properties, and should, if so required, re-transfer the. same 


to the defendant free from the mortgage and from all encum- 
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brances created by the plaintiffs or any person claiming under 
them. “And further ordered and decreed that the plaintiffs 
should realise from the persons and properties of the defend- 
ants 1 to 5 the sum of Rs. 23,270 on their personal liability, 
and also ordered and decreed that the plaintiffs, respondents in 
the appeal to the High ‘Court, should pay to the defendants 
the sum of Rs. 6,012 being the proportionate costs incurred by 
the defendants in the High Court. 


From that decree of the High Court these consolidated 
appeals have been brought. The reasons alleged by -the 
plaintiffs in their case are, so far as it is necessary to refer to 
them, that S. 6 of the Regulation III of 1872, as amended in 
1893, does not apply ;- that the payments already made in 
respect of interest ought not to have been deducted from the 
sum of Rs. 3,50,000, and that in any case the High Court 
should have allowed interest at Rs. 6 per cent. from the date 
of the institution of the suit. The reasons alleged by the 
defendants in their case are, so far as it is necessary to refer 
to them, that the claim for a personal decree is barred ; that 
the mortgage bond did not bind the joint family except 
for the debts which the High Court found to have been con- 
tracted for necessity ; and that under the Mithila School of 
Law the joint family could not be bound by any debt which 
was not originally contracted by a common ancestor of all its | 
members, and that in such a family a descendant is not liable 
for any debt for which his ancestor was liable jointly with 
another. person. 


As to the contention on behalf of the plaintiffs that S. 6 
of the Regulation III of 1872, as amended in 1893, does not 
apply and” that payments already made in respect of interest 
ought not to have been deducted from the sum of Rs.3,50,000. 
Their Lordships hold that in entertaining this suit the Subordi- 
nate Judge of Bhagalpur was a Court “ having jurisdiction in 
the Sonthal Parganas,” and they agree with the Board in the 
1904 suit that any Court would be bound to give full force 
and effect to the provisions of S. 6 of Regulation III of 1872, 
amended in 1893. ; 

S. 6 of Regulation III of 1872 as amended bý Regula- 
tion I of 1908 was very carefully considered in the High Court 
at Calcutta in Ramchandra Marwari v. Rani Kesho- 
bati Kumari (2) in which case Maclean, C. J. and 


- 


_ Pargiter, J. held that S. 6, Regulation III of 1872, as amend- 


2. (1905) 1 CL J 182. 
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ed by Regulation V of 1908, does not authorise any Court 
to decree as interest a larger sum of money than would, to- 
gether with prior payments if any, egual the original loan or 
debt. In that case Ghose J., differing, held that all that a 
Court has to see to when a suit is instituted, is that the interest 
claimed in the suit does not exceed the limit prescribed in the 
section. 


As to the contention on behalf of the plaintiffs that the 
High Court should have allowed interest from the date of the 
institution of the suit. Under the circumstances of this case, 
as will presently appear, that contention must be limited to the 
sum’of Rs. 3,88,673. That Rs. 3,88,673 was the total sum 
which the High Court rightly found to be allowable in respect 
of the principal loan. The question as to whether interest should 
be allowed from the institution of the suit was considered by the 
High Court. The Subordinate Judge who tried the suit by 
his decree of the 17th June, 1918, decreed interest from the 
institution of the suit only on the amount of the personal de- 
cree and ordered that an account should be taken of the mort- 
gage debt due under the mortgage bond. The taking of such 
an account was necessary in order to complete the decree of 
the Trial Judge for, execution. The account was taken by 
his successor in the office of Subordinate Judge of Bhagalpur 
who had not tried the suit, but in making the final order as to 
the account which he made on the 14th May, 1919, he did not 
confine himself to making an order for the amount which on 
taking the actount he found to be due as the mortgage Uebt, 
which would complete the decree of, 17th June, 1918, of the 
Trial Judge, but proceeded to award interest from the date of 
the suit on the amount of the mortgage debt. That as appears 
to their Lordships was not within the scope of his powers. He 
was not a Judge sitting in review or in appeal: fe had to 
take the decree of the 17th June,1918, as it had been drawn up. 
He had not power to alter it. His duty was to take the account 
which it directed to be taken. He had power, if necessary, to 
order who should be liable, and to what extent, for the costs of 
taking the account. The allowance of interest post the date 
of the institution of a suit is by S. 34 of the Code of Civil Pro- 
cedure, 1908 (Act V of 1908), within the discretion of - the 
Court, and as a rule the Board has not interfered with the exer- 
cise of a discretion vested in a High Court. That the High 
Court: carefully considered whether interest should or should 
not be allowed by the High Court post the date of the institu- 
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tion of this suit is apparent from the following passage in the 
judgment of the Chief Justice. He said :— 

“Tt is not very clear why the learned Judge awarded interest only upon 
the amount of the personal decree and not on the amount of the mortgagee 
decree, but there is no cross-appeal on this question.’ I think there is much to 
be said for the argument that the Sonthal Parganas Regulation applies only to 
the interest to be decreed under the bond, and does not limit the powers of a 
Court under S. 34 of the Civil Procedure Code to award interest on the decretal 
amount until realization. But, it has been held in this Court in Ram 
Keshobati: Kumari v. Kumar Satya Niranjan Chakravarty 13) that 
interest under the Code should not be awarded upon the „decretal amount 
in so far as it includes interest on the principal debt or loan, but only upon the 
amount of the principal debt itself, as to do so would contravene the provisions 
of the Regulation relating to compound interest. The principle underlying this 
decision applies equally where the amount decreed as interest already equals 
the sum advanced. Although I have some doubt as to the propriety of the 
decision mentioned, I am not prepared to differ from the conclusion there arrived 
at, and I think we should follow that decision. ” 


_ Their Lordships have not before them a report of the 
decision of the Patna High Court to which the Chief Justice 
referred. But it is not necessary or advisable to consider 
whether the discretion of the High Court on that question of 
post institution of the suit interest was wisely exercised or not 
in respect of the amount decreed on the principal sum secured 
by the mortgage bond. . a : 
As to the contention on behalf of the defendants that the 
claim for a personal decree is barred it is necessary to consi- 
der whether the plaintiffs could have made a claim for a per- 
sonal decree in the suit of 1904. Each of the suits was brought: 
on the same mortgage bond. In the suit of 1904, as in this 


_ suit, a decree for sale of the mortgaged property was the prin- 


cipal relief claimed. In the suit of 1904 a decree under S. 90 
of the Transfer of Property Act, 1882 (Art. IV of 1882), 
was also claimed as a relief, and ‘‘ such other reliefs as may 
under the ‘circumstances of the case be deemed proper may be 
granted,” the last mentioned claim is generally known as 
claim for general relief. In the present suit the fifth claim 
for relief is “ That such other relief or reliefs as may under 
the circumstances of the case be deemed proper may be granted 
to the plaintiffs.” It was under the fifth claim for relief that 
the personal decree was granted by the Subordinate Judge. 
Although in the suit of 1904 the Subordinate Judge had no 
power to make a decree for sale of the mortgaged property, he 
could have made, and the High Court in Appeal could, have 
made, a personal decree, and the Board could have advised 


"3. C WN Suppt 1918 Patna 305. 


‘sonal decree. 
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His Majesty that the plaintiffs were entitled to a personal de- 
cree, the plaintiffs omitted to make any specific claim for a per- 

The contention that the claim for a personal relief is 
barred arises under S. 11 of the Code of Civil Procedure, 1908 
(Act V of 1908), by which it is enacted that :— 


“rz. No Court shall try any suit or issue in which the matter directly 


and substantially in issue has been directly and substantially in issue in 2 former 
suit between the same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a Court competent to try such 
subsequent suit or the suit in which such issue has been subsequently raised and 
has been heard and finally decided*by such Court. 


l “ Explanation IV.—Any matter which might and ought to have been 
made ground of defence or attack in such former suit shall be deemed’ to hav 
been a matter directly and substantially in issue in such suit.” ` ' i 
It is the policy of the Code of Civil Procedure, 1908, as 
it was the policy of the Code of Civil Procedure; 1882, that 
parties should not have the right to split up a cause of action 
against defendants and claim a decree on it in a later suit when 
they might have claimed the same on it in a previous suit. In 
their Lordships’ opinion the right to the personal decree in 
this suit was barred by S. 11 of Act V of 1908, and this suit 
must be dismissed so far as any claim for a personal decree is 
concerned. 

As to the contention on behalf of the defendants that the 
bond did not bind the joint family except for the debts which 
the High Court found to have been contracted for necessity, 
the Board may observe that in an appeal from the decree of a 
High Court in a suit which involved, as this did, as will pre- 
sently appear from a passage which their Lordships will quote 


from Mr. Justice Bucknill’s judgment, a prolonged exunina- ` 


tion of numerous items of advances and loans and of the evi- 
dence relating to them by a High Court, those who impugn 
before their Lordships the findings of fact by the High Court 
upon which it based its decree must draw the attention of their 
Lordships to the material evidence which they suggest that the 
High Court misunderstood or failed to appreciate, and on 


' which they contend that their Lordships should come tò a con- 


| 


clusion different from that at which the High Court arrived. 
This has not been done by either side in this case, owing most 
probably to the fact that it was not possible to do it. Neither 
side has drawn their Lordships’ attention to any material evi- 
dence from which the High Court drew a conclusion’ of fact 
which their Lordships would not have drawn. * ` g 
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These consolidated appeals are appeals from a decree of 
the High Court which examined laboriously the many advances 
for the aggregate of which that Court made its decree. These 
advances were made over a series of years beginning in 1883, 
and extending down to 1896, and were made to one or other of 
the principal adult members of the joint ‘family, and it has not 
been suggested that any one of those advances was made for 
immoral purposes, or were secret advances and made without 
the knowledge of the other members of the family, who were 
adults at the time. The members of the family were not sufh- 
ciently provident always to live within their means, and debts 
were incurred which it was necessary in the interests of the 
joint family should be discharged. Their Lordships may 
quote a paragraph from the judgment of Mr. Justice Bucknill 
in this suit which illustrates the difficulty of thé enquiry as to 
the loans which are included in the aggregate sum. Mr. Justice 
Bucknill said :— 

“(4) A question as to the non-existence of legal necessity or family 
benefit for a large portion of the loan in question. This contention involved 
before the Subordinate Judge a very careful consideration of the elements of 
which the loan was in fact composed ; and it has also been the subject nf 
laborious enquiry and research before this Court. In cases such as these, where, 
in order to find the actual origin of portions, very often small and very often 
numerous, of what is a large aggregate sum of money one has to try to trace 
it back for a great many years, it is frequently almost impossible to deal with 
each individual item in any very satisfactory manner, and, indeed, it is probably 
doubtful if it is right or necessary so to do. The Subordinate Judge took the 
broad view that, in the main, old loans contracted for the purpose of paying 
off earlier debts of a composite character should be regarded, as carrying their 
own burden of proof that they fell, roughly speaking, within the confines of 
what may properly be regarded as legal necessity or family benefit.” 

Front an examination of such of the evidence as has been 
brought to their’ Lordships’ attention their Lordships accept 
the conclusion of the High Court that these advances were 
for the necessary purposes of the. joint family. 


As to the remaining contention on behalf of the defend- 
ants based on what is said to. be the law of the Mithila School 
that no member of a Hindu joint family subject to the law of 
the Mithila School is bound to pay the debt of an ancestor 
which was contracted jointly by the ancestor with another mem- 
ber of the joint family. That proposition thus broadly stated 
is a wide one, and would apply in thé case of a son or a grand- 
son of the agcestor who was under a pious duty to pay the debt 
of his father or his grandfather whether he wag or was not in 
possession of Assets which-had come down to him from “his 
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father or his grandfather. That is a startling proposition. 
The Law of the Mithila School is the law of the Mitakshqra 
except in a few matters in respect of which the law of the Mi- 
thila school has departed from the law of the Mitakshara. 
Assuming that it was ‘a debt which, if contracted by the father 
or grandfather alone,*it was the pious duty of the son or of the 
grandson to pay, it is difficult to understand on what principle 
of the law of the Mithila school it was not a debt which it was 
` the pious duty of the son or grandson to pay if it were contract- 
ed jointly witheanother who was a member of the joint family. 
Assuming that the Chief Justice was correct in stating in 
his judgment that Vivada Chintamani is an authority which is 
binding upon those who are governed by the Mithila school of 
Hindu law, the passages which have been cited as from it to 
their Lordships as appearing in the Tagore Translation at 
pages 34 and 35 seem to relate only to debts contracted by the 
ancestor with a stranger. From the judgment of the Chief 
Justice it appears, as was the fact, that the debt which was 
challenged in his Court on the authority of the Vivada Chinta- 
mani was a debt which was charged by the bond on the joint 
property of the family by each of the heads of the then four 
branches of the joint family, and all the other defendants, who 
were members of the joint family, were their sons or grand- 
sons, and he observed that there was under circumstances no 
reason why the charges should not be held as binding upon the 
property in suit. With that observation of the Chief Justice, 
which, in their opinion, was consistent not’ only with common- 
sense, but with the law which the High Court in the appeal 
was administering in the suit, their Lordships agree. The 
Chief Justice referred Bhagput Pershad Singh v. Girja 
Koer (4) which may have come from the Mithila country. 


- Their Lordships will therefore humbly advise His.Majesty 
—(1) -that the appeal of the plaintiffs ought to be dismissed 
and the appeal of the defendants allowed in part and the 
decree of the High Court of Judicature at Patna dated the 12th 
April, 1922, set aside so far as it was a personal decree against 
the defendants and in other respects except as to costs affirm- 
ed; (2) that the decree of the Court of the Subordinate 
Judge at Bhagalpur, dated the 17th June, 1918, for the sale 
of the mortgaged property and for costs ought to stand except 
that so far as it was a personal decree against the defendants 
it should be set aside ; (3) that neither side ought*to be fllow- 
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ed any costs of the appeals in the said High Court and that 
any costs paid under the decree of that Court ought to be 
returned ; (4) that the time within which the defendants 
ought to pay into Court the sum of Rs. 3,88,673 in respect of 
the mortgage debt and interest ought to be extended until the 
expiry of eight months from the date of the receipt by the 
High Court of His Majesty’s Order in Council herein ; and 
(5) that there ought to be paid by the plaintiffs to the defend- 
ants their costs of these appeals. 


Solicitors for Sourendra Mohan Sinha. ani! others: 
Barrow, Rogers and Nievill. 

Solicitors for Hari Prasad Sinha and others : W atkins 
and Hunter. — 

A. de M. 

PRIVY COUNCIL. 
[On oe from the Court of the Judicial Commissioner 
of Oudh.| 


PRESENT :-— LORD SUMNER, LORD Beene. SIR 
Joun EDGE, Mr. AMEER ALI AND LORD SALVESEN. 


Kuar Mata Prasad and another ... Appellants” 
v. 
Kuar Nageshar Sahai and others ... Respondents. 


Oudh Estates Act (I of 1869), Ss. 8 and 13—Oudh Estates Amendment Act 
(III of 1910), Ss. 6 and 21—Talukdari property—Talukdar's will containing 
bequest to younger son not regtstered—Younger son in possession. of devisel pro- 
perty—Suit against his widow for possesston—W idow’s conmpromise of sutt— 
Elder sows will authorising his widow to adopt a son—Suit by reversioner to 
set aside will and recover possession of estate—Judgment declaring will genuine 
—Subsequent*sutt by another reversioner to set aside will and recover possession 
—Res judicata—Civil Procedure Code, 1908, S. 11, Expl. 6—“ Persons litigating 
in respect of a right claimed in common for themselves and others interested in 
such right” 

A talukdar of Oudh (who died in 1873), and whose name was included in 
Lists II and V under S. 8 of the Oudh Estates Act (I of 1869) by his will made 
in 1869, (which, however, was not registered as prescribed by S. 13° of that Act) 
devised one property X, to his eldest son A, and another property Y, to his 
younger son B. The sons were then placed, and thenceforth remained, in pos- 
session of the respective properties until their death within a few months vi each 
other in 1887, whereupon 4’s son and heir C, succeeded to the property X, and 
B’s widow D took possession of the property Y. 


In 1897 C brought a suit against B’s widow, D, for recovery of possession 
sf Y, alleging that it devolved to him because (1) being subject to the said 
Act I 8f 1869, he devise thereof to B by will, which was not registered, was 
WA AA SO FL POS ans ne k 


#P C Appeal No. 27 of 1924. 3oth July, 1925. 
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void ; and (2) by the Mitakshara Law the family at his uncle B’s death: having 
been joint and undivided. ‘The first ground of claim was rejeeted by „the 
Court, but before the second ground -could be tried, a settlement was effected 
between the parties, and later duly embodied in a decree of Court in December, 
1899, the document of compromise, inter alia, reciting an admission by D “ that 
the properties. in dispute are Talukdari properties, and succession to them will 
be governed by Act I of 1869, and C is entitled to hold the same as lawful 
heir of B.” ~ 


On C’s death in 1905, his widow, E, propounded a will dated 23rd Octo- 


ber, 1904, authoriging her to adopt a son; but in 1906, F, a presumptive 
reversioner, brought a suit against her for a declaration that the wil was a 
forgery, and that he was entitled to C’s estate, z, e., property X, by reversionary 


right. This suit was ultimately in December, 1913, dismissed by the Privy - 


Council, who pronounced the will genuine. The widow E then in 1914. a-lopted 
G as the son to C in pursuance of the will. t 


In 1918, H, another reversioner, instituted a suit against G and C’s nephews, 
beneficiaries under. the last mentioned will, for possession of both the X and Y 
properties on the grounds of (1) his being “the eldest member of the senior 
branch of the original Talukdar’s family,” and the properties being subject to 
Act I of 1869 or Act III of 1910; (2) even if property Y be deemed not sub- 
„ject to these Acts, an old custom in the family whereby the eldest member of 
the senior branch is entitled to the estate. He claimed also a declaration that 
the will of C, dated 23rd October, was false, and the adoption of G sy E was 
void, and further contended that the compromise by B’s widow D in 1399 was 
invalid as she had no right to make any admission that the property was sub- 
ject to Act I of 186p, when in reality it was not. The defendants in the suit 
(respondents) denied the plaintiffs title to the property, and the existence of 
the alleged custom, and pleaded that the judgment of December, 1913, constituted 
res judicata and barred the present suit, and that the will of 1869 not naving 
been registered, the property Y was not subject to Act I of 1869 nor Act III.of, 
ICO, 


Held, (x) as the judgmest in a suit brought by a presumptive reversioner 
against a Hindu widow or her assignees binds all the reversioners as 2 body, 
ard the Civil Procedure Code, 1908, S. 11, Explanation 6, forbids fresh litigation 
on the same cause of action, the judgment of December, 1913, was,.so far as 
regards property X, res judicata, on the validity of C’s will. Nobin Chunder 
Chuckerbuity v. Issur Chunder Chuckerbutty, 9 Suth W R 505; Venkatauarayana 
Pillai v. Subbammal, L R 42 I A 125 ; Janaki v. Narayanaswami, L R 431 A 
207; and Kesho Prasad Singh v. Sheo Pargash Ojha, LR 51 I A 381 referred 
to. (2) As regards property Y, the bequest by will to the younger son having 
once failed through the will not being registered in accordance with 3. 13 of 
Act I of 1869, it could not be validated anew by the Oudh Estates Amendment 
Act (III of 1910), S. 6, this Act being by S. 21 thereof declared to be nut re- 
trospective. Accordingly, upon failure of the bequest, the property Y passed out 
of the operation of the Oudh Estates Act (I of 1869), and‘ became subiect to 
tie ordinary Hindu Law of succession. (3) The compromise effected by B’s 
widow, D, in 1899, while part of the suit against her was sub judics, having 
been made to aid a long litigation, and the creation of a burden on the 
family property, was prudent and reasonable, and gave effect to the rule of 
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Hindu Law relative to the devolution of the property upon the death of the 
widow to the nearest agnate. Her admission, therefore, in the document of 
compromise, that the property was subject to Act I of 1869 nowise affected the 
tights accruing to the parties under the law governing succession. © Ramsumran 
Prasad v. Shyam Kumari, L R 49 I A 342. . 


Two consolidated appeals against two decrees of. the - 
Court of the Judicial Commissioner of Oudh (Daniels. and 
Lyle, JJ.) dated 2nd March, 1922, which varied a decree of 
the Subordinate Judge of Lucknow (S. Asghar Hassan, Esq.), 
dated the 31st January, 1920. © 


The material facts and arguments appear from the judg- 
ment of their Lordships. i A 


A. M. Dunne, K. C., and W. Wallach for appellants. 
L. de Gruyther, K. C. and J. M. Parekh for respondents. 


30th July, 1925. The Judgment of the Board was 
delivered by | 

Mr. AMEER AL} :— This litigation relates to two pro- 
perties named respectively Baragaon and Wali, one situated 
in the district of Hardoi and the other in Kheri, in the province 
of Oudh. Both belonged to one Raja Fateh Chand who died in 
1873. After the annexation of Oudh they were re-granted to 
Fateh Chand and his name was included with regard to the 
Hardoi property under List II and in respect ofsthe Kheri pro- 
perty under List V, prepared under Act I of 1869 (the Oudh 


Estates Act). To these Lists reference will be made more 
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Act I of.1869 came into force in January of that year ; 
and in March following Raja Fateh Chand purported to make 
a will, under which he devised the Kheri property, in other 
words the Wali estate, to his eldest.son, Amir Chand; 
and the Hardoi property, the Baragaon estate, to the younger 
son, Wazir Chand. So far as appears-on the record, Amir 
Chand and Wazir Chand appear to have been placed in posses- 
sion of the two estates respectively. Raja Fateh Chand died, 
as already stated, in 1873 ; but the will He had made in 1869 
was never registered under the provisions of S. 13 0f the Act, 
which requires a will in favour of a younger son of the Taluk- 
dar whose name does not appear in the third or fifth or the 
lists mentioned in S. 8 to be registered within a certain specified 
time. ‘This section will be referred to later. Consequently, 
it is not disputed, that the bequest to Wazir Chand, the young- 
er son, was invalid and inoperative. He, however, remained 
iti possession of the Hardoi estate (Baragaon) until his death 


“on the 11th November, 1887. 


'Amir “Chand, the eldest son of Fateh Chand, had died 
two months-earlier, viz., on the 26th September, 1887 ; as the 
will in his case did not require registration the devise in his 
favour was valid in law and operative. 

Wazir Chand left him surviving a widow named Chandra 
Kuar who appears, on his death, to have taken possession of 
the Hardoi property. Chandra Kuar.died on the 19th of 
March, 1915. 

On the death of Amir-Chand, as already stated, his son 
and heir, named Narindra Bahadur, succeeded to the Kheri 
estate. In 1897 he brought a suit ‘against the widow of 
Wazir Chand for a declaration of his own title as regards the 
Hardoi estate and for possession of the property. To the 
particulars of his claim their Lordships will refer more fully 
later on. It is sufficient at this stage to say that he based his 
title to the Baragaon estate on the allegation that it was sub- 
ject to the provisions of Act l of 1869 and that he was en- 
titled to it in preference to Chandra Kuar, Wazir Chand’s 
widow. In the alternative, he alleged that, even if the estate 
was not governed by the provisions of the Act and was subject 
to the Hindu law, pure and simple, the property devolved on 
him on the death of Wazir Chand, his uncle, as they were joint 
and undivided at Wazir’s death. The Subordinate Judge in 
that case held that the property was subject tothe provisions 
of Act I of 1869 and that the plaintiff, Narindra Bahadué, was 
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entitled to it in preference to Chandra Kuar. He accordingly 
decreed the plaintiffs claim. On appeal to the Judicial Com: 
missioner’s Court it was held the property in dispute was nor 
subject to Act I of 1869. The decree of the Subordinate 
Judge was accordingly reversed and the case was remanded for 
the purpose of deciding whether the claim of Narindra Baha- 
dur was well founded on the alternative ground, namely, that 
under the law of the Mitakshara, to which the parties were 
subject, he was entitled to the property. 


Before the trial on the remand the parties compromised 
the dispute and a decree was made on the 20th December, 
1899, in accordance with thle settlement at which they had 
arrived. Reference will be made later to the terms of the set- 
tlement, as one of the questions raised in the present litigation 
relates to the power of Chandra Kuar to entes inte that com- 
promise. 


Narindra Bahadur died on the 18th June, 1905, leaving 
him surviving his widow, Jagrani Kuar. Shortly after his 
death Jagrani Kuar propounded a will alleged by her to have 
been executed by Narindra Bahadur on the 23rd October 
1904, giving her power to adopt a son to him. 


On the 30th April, 1906, one Raja Durga Prasad, claim- 
ing'to be a reversioner of Narindra Bahadur, brought a suit 
¢gainst Jagrani Kuar in the Court of the Subordinate Judge of 


Kheri for a declaration that the will propounded by her as 


the will of Narindra Bahadur was a forgery and that he was 
entitled to, thé estate by virtue of his reversionary right. Durga 
Prasad’s suit had a chequered career. His claim was dismiss- 
ed by the Subordinate Judge on the ground that tke will’ was 
genuine and had been duly executed by Narindra Bahadur. 
The decree of the Subordinate Judge was reversed on appeal 
by the Judicial Commissioners, who held, chiefly as it appears, 
on suspicion, that the will was not genuine. They accord- 
ingly decreed the claim of Raja Durga Prasad. 


Jagrani Kuar appealed to His Majesty in Council from 
the decree of the Judicial Commissioners, and on the 3rd 
December, 1913, it was held by their Lordships on a careful 
examination .of the evidence relating to the execution of the 
will that it was fully established to be the act of Narindra 
Bahadur. The decree of the Appellate Court, was accord- 
ingly set aside and that of the Subordinate Judge dismissing the 
suit of Durga ‘Prasad was restored, 
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Narindra Bahadur’s will having been thus finally declared 
to,be valid, Jagrani Kuar, in conformity with the power en- 
trusted to her by her deceased husband, adopted on the 22nd 
May, 1914, the defendant Nageshar Sahai as the son of 
Narindra Bahadur. 

On the 20th of April, 1918, the present suit was instituted 
by Mata.Prasad and his assignee, plaintiff No. 2, in the Court 
of the Subordinate Judge of Hardoi for the possession of.the 
two estates lying, respectively, in the Hardoi and Kheri Dis- 
tricts, with a declaration regarding Mata Prasad’s title. 


It is desirable to notice briefly the allegations on which 
the claim is founded and on which the long and ingenious argu- 
ments in the course of the trial mainly rest. 


In paragraph 12 of the plaint it is stated that the Bara- 
gaon and Wali (Sarawa) Estates “are subject to Act I of 
1869,” and that the plaintiff, Mata Prasad, as the.oldest 
member of the senior branch, is entitled to them with their . 
appurtenances. In paragraph 13 he claims alternatively that 
even if Baragaon “be not deemed ” subject to the Act, he is 
entitled to the same by virtue of the custom. 


The reason of this alternative claim will be clear as thle 
judgment proceeds. 

Fle asked, accordingly, for a declaration that the adop- 
tion of Nageshar Sahai was invalid and that the will under 
which Jagrani Kuar purported to make the adoption was false. 


The first defendant, Nageshar Sahai, is, as already stated, 
the alleged adopted son of Narindra Bahadur. The ather 
two defendants are the sons of Narindya’s sister. who acquired 
title to ceftain portions of the estate under his will. Both 
sets of defendants dispute the title of the plaintiff, Mata 
Prasad. ‘Nageshar Sahai further contends that the plaintiff's 
claim is barred by the rule of res judicata arising out cf the 
decision in Raja Durga Prasad’s case, and consequently in 
respect of Baragaon, the Hardoi estate, it is not maintainable. 
With regard to the assertion that the Baragaon estate is sub- 
ject to Act I of 1869, the defendants further contend that the 
will of Fateh Chand, executed in March, 1869, under which 
the. testator had purported to devise the Hardoi estate to 
Wazir Chand was never registered and consequently it had 
gone out of.the operation of Act I of 1869 and succession, so 
far as ‘that pfoperty was concerned, was governed by the gene- 
ral provisions of the Hindu Law. They also denied the 
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existence of any custom ach as the plaintiff alleged in para- 
graphs 12 and 13 of his plaint. ° 

In answer to the defendants’ allegation that the will of 
Fateh Chand was not operative, as it was never registered, the 
plaintiff averred that if the will of 1869 was invalid there was a 
prior will made in 1860, the terms of which were formulated 
er embodied in the silage administration papers, called wajib- 
ul-arz ; and he claimed that effect should be given to that will. 

He further urged that even if the estate went out of the 
operation of Act I of 1869 in consequence of the non-registra- 
tion of the will it was brought back under the Act on the pass- 
ing of the amending Act III of 1910o. The arguments -in 
support of this contention have occupied a great deal of the 
time of the Courts in India and of this Board. 


Their Lordships, however, propose to confine their at- 
tention to the principal contentions advanced before the Board. 


The Subordinate Judge of Lucknow, before whom the 
case came on for trial, raised a large number of issues which 
he has discussed at considerable length. in his judgment. In 
dealing with the plea of res judicata based on the decision in 
Durga Prasad’s suit he adopted what appears to their Lord- 
ships an unprecedented and irregular course ; he refused in 
fact to be bound by the decisions of the Judicial Committee. 


To show the mistake into which he has fallen their Lordships . 


consider it desirable to refer to two passages in his judgment `: 


“ Granting on, the bas of these authorities that the widow represents 
the entire estate which consists of herself and the reversioners, I am unable to 
see how it follows that one reversioner in a suit against the widow 1epresents 
the entire body of the reversioners. The commonly. accepted position ‘of the 
reversioners is that one does not claim through the other. Obviously, therefore, 
the judgment in a suit between one reversioner and any other person, widow or 
sume other person, does not stand as a bar to the trial of the same q uestion as 
between another reversioner and the same person on the other side in another 
suit. I do not see how this principle is changed in this particular case before 
me ` 


The basis of this general principle is’that the title of one reversioner | ig 
quite separate from and independent of the-title of any other reversioner. It is all 
the more so in the present case as the first plaintiff’s title has originated’ in ‘a 
special legislation of the Act III of 1910 of the United Provinces Council, the 
Act amending Act I, of 1869. He was not one of the reversioners at any“rate 
immediate reversioners of the ‘property at the time the suit was brought by 
Durga Prasad. He had no title as a reversioner. His title arose on the passing 
of the Act in the year 1910. It passes my- -comprehension how’ a pers in can be 
stid to be debarr€d from setting up a title in a suit, when that title had no 
-existence at the time at which any other litigation took place concerning the 
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property to which the title relates. To my mind the present suit could hardly 
be said to ke barred even if the present plaintiff No. 1 had himself been the 


plaintiff in place of Durga Prasad. The requirements of ‘litigating under the 


same title,’ would be wanting for constituting -the bar of res judicata.” 
& to. g ! ' 


The reference atthe end.of the * passage quoted to 
Act III of 1910 appears futile, for the cause of action and the 
charge respecting the genuineness of Narindra Bahadur’s will 
are the same as in the previous case.. a 

On this reasoning he refused to be bound by the decision 


of the Board in Vienkatanarayana Pillai v. Subbammal (1). 


Regarding the-genuineness of Narindra Bahadur’s will, 
the authenticity of which was declared by the Judicial . Com- 
mittee in 1913, the Subordinate Judge expressed himself as 
follows :— | z 

“I have never entertained any doubt on the question and I have no 
liesitation in holding upon this issue that the trial of the genuineness of the will 


ef Narindra Bahadur is not barred by the judgment in.the case between Durga 
Prasad and Jagrani.” - 


And again :— ; 

©The conclusion at which the learned Subordinate Judge and their 
Tordships of the Privy Council arrived on the evidence in that case is not 
warranted by the evidence in this case, which : besides exposing the position of 
Khuda Bakhsh and Ganga Prasad, is confined to the actual executic1 of the 
will and falls far short of the evidence produced in that case of the intention. ” 


_+ He held: accordingly that. the plaintiffs claim was not 
affected by the bar'of res judicata, either as to the representa- 
tive character of Durga Prasad's suit, or by the Board's deci- 
sion on the issue. of fact relating to the genuineness of the will 
of Narindra Bahadur, and that he had established his title to 
the Kheri estate. ~ > pe ae 
Wa He held, -however, that, as the will of F ateh Chand was 
inoperative as regards the Hardoi estate, not having been regis- 
tered under the provisions of S. 13 of Act I of 1869, and 
S. 13 (4) of Act III of 1910 was not retrospective, the estate 
was not brought back under the Act of 18 69, as the plaintiff 
contended. He held, therefore, that Mata Prasad failed to 
establish any title to the same. He accordingly decreed the 
plaintiff’s claim in respect of the Kheri estate and dismissed his 
suit with regard to the Hardoi property. l 


Both parties appealed to the Court of the Judicial Com- 
missioner of Oùdh. The learned Judges of the Appellate - 
Court were of opinion, as their Lordships think rightly, that 
the plaintiff’seclaim was in fact res judicata, and therefore liable 

t LR (1915) 42 TA 125 :28 M L J 535 (P.C), 
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to be dismissed in respect of the Kheri property. They fur- P. C. 
ther held, -in ‘agreement with the Subordinate Judge, that’ -the Mata 
Hardoi estate was never under Act I of 1869 and was not:  Prasad 
brought back under the Act by anything contained. in the later Nagesliar 
Act. They accordingly dismissed the whole. suit. Sahai. 

From this decree the plaintiffs have appealed to His Mr. Ameer 
Majesty in Council. On the arguments before the Board, Al 


the. first question for determination centres on defendants’ plea 
of res judicata, in other words, whether the proceedings in 
the suit of Raja Durga Prasad form a bar to the erent action 
by Mata Prasad. 

It has been contended before heir Torii as it was 
before the Subordinate Judge who accepted and gave ‘effect: 
to the argument that the reversioners have each an independent 
cause of action, and as none of the reversioners derive title. 
from the others, the result of a suit against the widow and her ` 
assignees brought by a reversioner, presumptive, or otherwise, ` N 
does not bind the others, nor can the suit be considered as’ 
brought in a representative capacity. The same argument, 
though clothed in other words, was presented to their Lord- - 
ships in the case of Venkatanarayana Pillai (Since. deceased) y. 
Subbammal and another (1) where the governing principle” 
applicable to a suit brought by a reversioner in the lifetime of ` 
the widow to get rid of a common apprehended danger to the 
interests of the general body of reversioners, was set out at 
length. In re-afirming the rule enunciated in that case their 
Lordships desire to observe that so long ago as 1868 Sir’ 
Barnes>Peacotk, then Chief Justice of Bengal, indicated in the- 
Full Bench case of Nobin Chunder Chuckerbutty v. -Issur 
Chunder Chuckerbutty (2) the position of the presumptive: 
reversioner seeking to get rid of any act of the widow during ' 
her lifetime which jeopardised the common interests ox the 
reversioners. . Act VIII of 1859; which was then in ‘rorce 
governing procedure, contained no such provision as was em- 
bodied in Expl. § to S. 13; Act X of 1877, and afterwards 
reproduced in Expl. 6, 5. 11 of Act XIV of 1882 and Act V of 
1908. The words, “ cause of action,” therefore, needed 
judicial interpretation. Sir Barnes Peacock’s dicta deserve 
attention. The main question in the case referred’ to was 
whether adverse possession as against the widow barred “the Ii 
rights of reversioners. The-language of the Chief Justice in: 
dealing with the point is important. — He says first :, “ but 

te LR (1915) 42 I A 125 :28-M L J'535: (P C). , 
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reversionary heirs presumptive have a right, although they may. 
never suceeed to the estate, to prevent the widow from com- 
mitting waste.” 

He then goes on thus :__ 

It 1s said that the reversionary heirs could not sue during the lifetime 
of the widow, and that therefore they ought not toebe barred by any adverse 
bolding against the widow at a time when they could not sue. But when we 
look at the widow as a representative, and see that the reversionary heirs are 
bound by decrees relating to her husband’s estate which are obtained against 
her without fraud or collusion, we are of opinion that they are also bound by 
limitation, by which she, without fraud or collusion, is barred’ When. there- 
fore, we construe the words ‘cause of action’ in the Statute of Limilatisn, we 
must consider them as referring, not to a new cause of action accruing to the 
reversionary heirs personally and individually, but to the cause of action which 
accrued to the ‘heir or representative, for the time being, of the deceased. á 

The principle enunciated in Venkatanarayana Pillai v. 
Subbammal (1), which was followed in Janaki Ammal v. 
Narayanaswami Aiyar (3), is logically sound and “ salutary,” 
to use Lord Blanesburgh’s expression in the judgment in 
Kesho Prasad Singh v. Sheo Pargash Ojha and another (4). 

Reversioners possess individually what has been called a 
spes successionis, the bare possibility of succeeding to the estate 
of the last owner in case thie widow dies leaving any one of them 
surviving entitled to take immediate possession after her, un- 
less, of course, the husband has left the power to her to 
adopt a son. But the spes is common to them all ; so is the 
danger by the widow’s act against the interests of the reversion- 
ers. The right to sue to set aside that common danger is 
given for obvious reasons of policy and convenience to the 
person, who, if the widow died at the moment, would take the 
estate. But the result, favourable or.otherwise, affects the 
reversioners as a body. 

As pointed out in the case of V. enkatanarayana Pillai 
v. Subbammal (1), Expl. 6 to S. 11 of the Civil Prozedure 
Code covers exactly cases of the kind under consideration and 
bars a fresh litigation on the same cause of action. 


The learned Judges of the Judicial Commissioner’s 
Court, in their very able judgment, have set out, in clear terms, 
the considerations on which the principle is founded. 

It has been contended on behalf of the plaintiff that the 
suit by Durga Prasad was incompetent inasmuch as he was 
not at the time the presumptive reversioner to Narindra Baha- 

1 BR (19) 42 I A 125:28 ML J 535 (PC). 


3. LR (1916) 43 I A 207:31 ML J 225 (PC). YA 
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dur. This contention could only have been advanced ona 


, misconception of the facts. Jagrani Kuar, the defendant in 


that suit, appears to have taken the same objection that Durga 
Prasad had no right to maintain the action. The Subordinate 
Judge in the suit of Durga Prasad states first the ground of 
the claim in these terms : ‘‘ The plaintiff (Durga Prasad) is 
one of the reversioners to Narindra Bahadur and Wazir Chand 
and as such his interest to the said property will suffer if the 
will is allowed to stand, and so he has instituted the present 
suit, seeking (among others) the following declaratory relief, 
vig., that the will propounded is a forged document.” The 
learned Judge then proceeds to deal with the objection, viz.; 
Durga Prasad’s incompetency. Reference to the peaigree 
would show that the persons standing nearest in. degree to 


Narindra Bahadur were at the time Chandika Prasad and. 


Durga Prasad. The learned Subordinate Judge therefore 
says in his judgment : “ The. sale deed by Chandika Prasad 
in favour of the plaintiff (Durga Prasad) is evidence sufhcient 
to show that he is unable to sue for want of funds, and so 
the plaintiff is entitled to sue.” 

That finding was never, so far as their Lordships can see, 
impugned in the Judicial Commissioner’s Court or before this 
Board. 

Mata Prasad, the plaintiff in the present suit, is a remote 
sapinda of Narindra Bahadur. He was in existence at the 
time when Raja Durga Prasad brought his action. He was 
aware, as his brother Kesho Prasad swears, of the institution 
of the suit. “There is nothing to show that the litigation be- 
tween Raja Durga Prasad and Jagrani Kuar was collusive or 
vitiated by fraud or laches on the part of Durga Prasad in con- 
ducting the suit or in asserting his reversionary right. Nothing 
of the kind is proved or even alleged. 

The Subordinate Judge dismissed Durga Prasad’s “claim 
for a declaration of the forgery of the will. ” But he declared 
it to be invalid and inoperative in respect of certain bequests in 
favour of the defendants other than Jagrani Kuar. On 
appeal to the Judicial Commissioner’s Court, the decree of the 
Subordinate Judge affirming the due execution of the will by 
Narindra Bahadur was reversed, but it was restored by this 
Board on the 3rd December, 1913, which found the will to have 
been duly executed by the defendant's husband with the power 
of adoption. ; ; ° 

On a review of all the facts, their Lordships are of 
opinion, in concurrence with the learned Judges of the Appel- 
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late Court, that the suit by Durga Prasad against Jagrani 
Kuar for a declaration that the will of Narindra Bahadur was 
false; and fabricated, was brought by him in his capacity of the 
presumptive reversioner, and as such the decision in that suit 
binds the plaintiff, Mata Prasad. His- claim as regards the 
Kheri estate is clearly barred. . . 


Assuming that the claim as to the Baragaon estate in the 
Hardoi District is not so barred, the question of the plaintiff s 
title to this property has to be considered from a different 
point. He contends, in the first place, that, even if the will 
of 1869 was invalid for want of proper registration, he could 
fall back upon the will of 1860, to which reference is made 
in the document of 1869. Beyond this there is absolutely no 
evidence of the fact that Fateh Chand had made any bequest 
to Wazir Chand in 1860. Reference has been made to a 
number of documents called wajib-ul-arz, but they are not 
statements by Fateh Chand himself. They contain state- 
ments by some of his agents, all of whom speak of the mode 
of descent customary in the family. The Hardoi estate 
granted to-Fateh Chand was placed in List II. This list in- 
cludes the Talukdars, whose estates, according to the custom 


of the family, on or before the 13th February, 1856, ordinarily 


devolved upon a single heir. The purport of the statements 
contained in the wajib-ul-arz simply referred to the fact that 
the particular estate which was held by Wazir Chand was 
descendible to a single heir and nothing more. Whecher it 
was descendible to a single heir or not, the bequest, being in- 
valid owing to want of registration, left the property open and 
out of Act I of 1869. It was conceded in the Appellate Court 
that unles¢ the plaintiff could show that the property came back, 
under Act I of 1869, by virtue of the provisions of Act ill of 
1910, the plaintiff had no right to the property.. Section 13 
of Act I of 1869 is in these terms :— 


“No taluqdar or grantee and no heir or legatee of a taluqdar or 
grantee shall have power to give or bequeath his estate or any portion thereof 
ar any interest therein to any person not being either (1) a person who under 
the provisions of this Act or under the ordinary Law to which persons of the 
donor or testator’s tribe and religion are subject would have succeeded to such 
estate or to 2 portion thereof or to an interest therein, if such taluqdar or 
grantee, heir, or legatee had died intestate, or (2) a younger son’ of the talugdar 
or- grantee, heir, or legatee, in case the name-of such taluqdar or grantee appears 
in the hird or,the fifth of the lists mentioned in S. 8 except by-an instrument, 
ot gift or a will executed and attested not less than threegmonths before ‘the 
death of the; donor*or testator, in manner herein provided in the case of a gift, 
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. . a 1 
-or will, as the case may be, and registered within one month from 'the date of 
jits execution.” ; 


The amendment which was made by Act III of 1910, 
called the Oudh Estates Amendment Act.of 1910, S. 6, runs 
thus :__ ` , © 
| “6. After S. 13 ofsthe said Act, the following section shall be inserted, 
‘namely — o 
E 13-A. No taluqdar or grantee, and no heir or legatee of a taluqdar 
or grantee, and no transferee reftrred to in S. 14, and no heir or legatee of 
such: transferee, shall have power to bequeath his estate, or any portion thereof 
or any interest therein (x) (a) to a person who would have succeeded to such 
state, portion or interest under the provisions of this Act applicable to such 
estate, had the person so bequeathing died intestate as to his estate, at the 
time when the bequest took effect, (b) to his daughter, (c) to a son of his 
daughter, or (d) to a younger son, except by a will duly executed and attested; 
12) to a person who might, in the absence of other heirs, have succeeded to such 
esiate, portion or interest under the provisions of this Act applicable to such 
estate, had the person so bequeathing died intestate as to his estate, at the time 
when the bequest took effect, except by a will duly executed and attested not 
less than three months before the death of the testator and presenteed for regis- 
tration within one month from the date of its execution and registered ; (3) to 
any person other than a person mentioned in cls. (1) and (2), except by a will 
duly executed and attested not less than three months before the death of- the 
testator and registered according to the law for the time being in force relating 


to the registration of assurances, but presented for such registration within one 
month from the date of its execution. ” 


` As the learned Judges of the Judicial Commissioner's Court 
point out, that section is not retrospective and does not validate 
a bequest which had already failed. It would be anomalous, 
to say the least, to suppose that the legislature intended by 
Act III of 19%0 to revive rights that had disappeared in con- 
sequence of the failure of the bequest in 1 869 when other rights 
had been created in the meantime. 


Section 21 of Act III of 1910 shows clearly that nothing 
in that Act has the effect which is contended for by the plaintiff. 
Section 21 says :_ 


“Unless there s something repugnant in the saving clause, subiect or 
ccntext (a) S. 2, sub-section (1) of this Act, with the exception of (i) cl. 1b) of 
the definition of the word ' estate’; (ii) the words ‘or a mother’ in the defini- 
tion of the word ‘heir’; and (b) Ss. 3, 4, 7 and 8 of this “Act, 
retrospectively ; but nothing contained in'the said sections shall aff 
ing at the commencement of this Act, or shall be deemed to vest in or confer upon 
any person any right or title to any estate, or any portion thereof, or any interest 
therein, which is, at the commencement of this Act, vested in any other 
who would have been entitled to retain the same if this-Act had not been p 
and the right or title of such other 


shall operate 
ect suits pend- 


person 
assed ; 
person shall not be affected by anything con- 
tained in the said sections.” ; e - e- >- 


In their Lordships’ opinion the contention that on the 
passing of Act III of 1910 the Baragaon estate became once 
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more subject to Act I of 1869 has no substance. With the 
failure ‘of the bequest the property passed out of the Act and 
became subject to the Hindu Law. 

But it is urged that the compromise between Narindra 


- Bahadur and Chandra Kuar was invalid, inasmuch as the widow 


—, 


had no right to make an assertion that the estate was subject 
to Act I of 1869 when it was not so. The compromise be- 
tween Narindra Bahadur and Chandra Kuar bears date the 
25th November, 1899. Para. 1 recites :— 

“That Chandra Kuar admits that the properties in dispute are Taluq- 
dari properties, and succession to them will be governed by Act x of :8Sq and 
Kuar Narindra Bahadur is entitled to hold the same as lawful heit gf Raja 
Wazir Chand.” 

By para. 2 Kuar Narindra Bahadur agreed inter alta to 
Rani Chandra Kunwar remaining in possession of the pi: 
perties in question. 

By para. 3 he further agreed that he shall not by any iced 
or will alienate the said immoveable property or his rights in 
it as long as the said Rani Sahiba remains live, but if he does 
so that alienation shall be null and void. 


It is contended that Chandra Kuar had no right to enter 
into the compromise. Their Lordships are of opinion ‘that 
the learned Judges of the Appellate Court in India are right 
in regarding it as a family settlement which was “ prudent and 
reasonable ” under the circumstances, to use the language of 
Lord Phillimore in the case of Ramsumran Pr asad v. Shyam 


Kumari (5). aa 


Narindra Bahadur’s suit had been decided in his favour 
by the Sybordinate Judge. On the appeal the Judicial Com- 
missioners had reversed his judgment and remanded the case 
for the consideration of the second part of the claim. The 
matter was still open to another appeal. Under those circum- 
stances, in order to avoid a long litigation and the creation of 
further burden on the family property, Chandra Kuar entered 
into a compromise acknowledging Narindra Bahadur’s right 
to the inheritance after her death, he on his side binding him- 
self not to alienate the property during her lifetime. As 
stated already, the settlement arrived ‘at between the parties 
appears to their Lordships to have been both prudènt and 
reasonable in the circumstances of the case, and the plaintiff 
has np right, to guestion it now. 








5. LR (1922) 49 I A 342, A 7 


r 


L.| THE MADRAS LAW JOURNAL REPORTS. 33 


Narindra Bahadur was, in their Loraships' opinion, the 
nearest agnate of Wazir Chand, and if the property was sub- 
yect to the provisions of the Hindu Law, as their Lordships 
find, whether he was joint or separate from Wazir Chand, ‘he 
was entitled to the property on the death of his widow. The 
compromise, in fact, gave effect to this rule of the Hindu Law. 
The acknowledgment of the widow that the property was sub- 
ject to Act I of 1869 would not affect the rights of the parties 
on the basis of the law governing the succession. 


The adoption of Nageshwar by Jagrani Kuar,- although 
it took place in 1914, takes effect from the death of the father, 
to whom he 1s adopted. and therefore there was no intervening 
time during which it could be said that the property was not 
held by any one. It may be noted here that both the Courts in 


India have negatived the plaintiffs allegation of the allegation . 


contained in paras. 12 and 13 of his plaint. 


In view of the peculiar course adopted by the Subordinate 
Judge in dealing with this case, and in order to prevent other 
Courts in India from falling into the same error, their Lord- 
ships think it desirable to point out that it is not open to the 
Courts in India to question any principle enunciated by this 
Board, although they have a right of examining the facts of 
any case before them to see whether and how far the principle 
on which stress is laid applies to the facts of the particular case. 
Nor is it open to them, whether on account of “judicial 
dignity ” or otherwise, to question its decision on any particular 
issue of fact... Any application for review of judgment on 
grounds permissible by law only lies to the Judicial Committee. 

With these remarks their Lordships desire to express their 
entire concurrence with the judgment of the Judicial’ Commis- 
sioner’s Court. They will accordingly humbly advise His 
Majesty that the plaintiffs’ appeal should be dismissed with 
costs. 

Solicitor for appellants (plaintiffs) : Solicitor, India 
Office. : 

Solicitors for first respondent (defendant) ': T. L. Wilson 
and Co. 


A. de M. Appeal dismissed. 
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In THE Hicu COURT OF JupICATURE AT MADRAS. 
PRESENT : SIR Vicror Murray Courts TROTTER, 
Chief Justice AND Mr. JUSTICE VISWANATHA SASTRI. 
Palaniappa Chettiar ... Appellant® (and Legal repre- 
sentative of the plaintif) 
v. , ) 
B. Raja Rajeswara Sethupathi alas 
Muthuramalinga Sethupathi Avl., 
Rajah of Ramnad and others ~... Respondents (De- 
| fendants 1 to 3 and L. R. of 
ist plaintiff and 3rd plaintif). 
Malicious prosecution—Suit for damages for—Death of plaintiff pending— 


Right of his executor or, legal representative to continue suit—Claim for general 
and special damages being out of pocket expenses caused by wrong of defendant 


—E fect. 


In a suit for damages for malicious prosecution, the plaintiff claimed a 
sum of money by way of general damages, and he also claimed special damage 
under two heads. ' The first was vakil’s fees and the second was travellirg and 
other incidental expenses for securing the attendance of witnesses for the pur- 
pose of defending the prosecution which was launched against him. Pending 
the suit, the plaintiff died, and the question arose whether his executor or legal 
representative could continue it. 

Held, affrming the Court below, that he could not. 

The thing can be put in two ways: (1) on a narrower, and (2) ona broader 
ground. The narrower ground is that the plaintiffs cause of action 
ttioughout is the tortious act of which he was the victim, and not the fact that 
he incurred out-of-pocket expenses, ¢. g., for getting himself cured by a doctor in 
case of personal injuries or getting himself defended by a barrister or 2 vakil. 
That goes to swell the bill against the defendant but it is not a 


cause of action. The plaintif will recover his out-of-pocket ex- 
penses caused by the wrong of the defendant as part of the damages 
for his general cause of action, i. ¢., malicious prosecution. While to the 


executor og legal representative, however, the expenditure would be 
the sole cause of action, because to that alone would he be entitled to a judg- 
ment. ‘The causes of action for the deceased man himself and that, if any, of 
lis executors, are so different that it would be impossible to permit his legal 
representative to carry on a suit instituted by the deceased. 

The broader ground is that the said expenses are not losses to the estate 
of the deceased within the meaning of the Act. The real cause of action js 
the malicious prosecution, and the out-of-pocket expenses must be treated as a 
mere incident of that cause of action and not as giving rise to a separate head 
of liability enuring after death to the legal representative. 


Appeal against the decree of the Court of the Subordinate 
Judge of Madura in O. S. No. 20 of 1923. 

V. Rajagopala Aiyar for appellant. 

C. V. Anantakrishna Atyar and S. Sundararaja Aiyangar 
for respondents. 
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The judgment of the Court was delivered by 


The Chief Justice This is a point of some 
little interest. A man-‘called Subramanya Chetti 
started a suit for damages for:malicious prosecution and in 
his plaint he claimed,a sum of money by way of general 
damages and he aslo claimed special damage under two heads. 
The first was vakil’s fees and the second was travelling and 
other incidental expenses for securing the attendance of wit- 
nesses for the purpose of defending the prosecution which was 
launched against him. We will take it that that prosecution 
tailed, and, had this unfortunate man lived, he would have got 
substantial damages against the defendant which would have 
included the special e alleged to have been incurred by 
him. As a matter of fact he died while the suit was pending and 
when the suit actually came on for trial before the learned 
Subordinate Judge it was proposed to continue the 
action with his executor or legal representative 
substituted as the plaintiff. The learned Judge held that that 
could not be done and we agree with him. 


The thing can be put in two ways: (1) ona narrower. and 
(2) ona broader ground. The narrower ground is this: that 
his cause of action throughout is the tortious act of which he 
was the victim, and not the fact that he incurred out-of-pocket 
expenses, €. g. ` for getting himself cured by a doctor in case of 
personal 1 injuries or getting himself defended by a barrister or a 
vakil in case of malicious prosecution. That goes to swell the 
bill against the defendant but it is not a cause -of action. 
The cause of action ‘is that which was done to 
him by running him over or by prosecuting him maliciously as 
the case may be. When we come to the case of an executor 
or legal representative his cause of action on behalf of the 
estate is quite different. He can only sue fora tangible, 
measurable, pecuniary loss caused to the estate by reason of 
the tortious act so that it-would follow on the narrower ground 
that although both the plaintiff if living and his lega! represen- 


tative after his death had a cause of action for the recovery of . 


these out-of-pocket expenses caused by the wrong of the defend- 
ant nevertheless they would recover them in different rights 
and for ditferent reasons. The living plaintiff will recover them 
as part of the damages for his general cause of action, 1. ¢.,mali- 
cious prosecution; while to the executor or admifistratér the 

expenditure “would be the sole cause af action be- 
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cause to that alone would he be entitled to a judgment. 
It may be put as it was put in the English case of Puiling v. 
Great Eastern Railway Co. (1), on the broader ground that 
these expenses are not losses to the estatę of the deceased with- 
in the meaning of the Act of Parliament (the wording of which 
is practically identical with that of the Indian Statute) because 
they are so submerged and overtopped by the real cause of 
action which was the tortious injury (here malicious prosecu- 
tion) that they’ must be treated as a mere incident of that 
cause of action and not as giving rise to a separate head of lia- 
bility enuring after death to the legal representative. On 
that view the legal representative could not start an independ- 
ent action for the expenses of the malicious prosecution as in the 
present case. We respectfully agree, but in any event we 
think that the learned Judge was quite correct in holding in 
accordance with the authorities in Calcutta and Madras that 
the cause of action of the deceased man himself and that, if 
any, of his executors are so different that it would be impossible 
to permit his legal representatives to carry on a suit instituted 
by him to recover damages. That being so, there is no 


cause of action and this appeal will be dismissed. One set of 
costs to be divided. , 
A: S. V. Appeal dismissed. 


IN THE HIGH’ COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. Justice DEvADoss AND MR. JUSTICE 
WALLER. : 


Akella Kesavaramayya and others... d ppellants* (Plaintiffs ) 
. y. ( 
Visamsetti Venkataratnam and others ... Respondents (L. Rs. 

i of 4th and sth respondents, 
Defendants 5 to 14 and L. Rs. 
of the deceased 8th and gth 
defendants). 


Limitation Act, S. 19—School Committee—Loan to—Resolution of the Com- 
mittee authorising two of the members to execute a promissory note—Notc found 
irvalid—If can be relied on as acknowledgment of lability. 

A person advanced certain sums of money to a School Committez for the 
upkeep of the school and for certain buildings connected with it. The Com- 
mittee by a resolution authorised two of its members to execute a promissory 
note to. the creditor, and in pursuance thereof a promissory note was executed 








se S. A. .No. 1356 of 1919. 


ist September, 1925. 
* x. (1882) 9 Q BD 110. : 


! 


L.| THE MADRAS LAW JOURNAL REPORTS. 3i 


mentioning the proceedings of the Committee and reciting the fact that it was 
executed on behalf of the Committee. The promissory note was fqund to be 
invalid as it was made payable to bearer. Meld, it could still be relied upon 
as an acknowledgment of liability within the meaning of S. 19, Limitation Act. 

It is not necessary that. in the promissory note itself the fact that it is an 
acknowledgment should be recited ; the execution of the note itself is in 
ecknowledgment of .the liability. Natarajulu Naicker v. Subramanian Chettiar, 
(1922) IL R45 Mad. 778 :43 ML J 695, Nachimuthu Chetty v. Andiappa 


Pillai, (1917) 6 L W 630 followed. 

Second Appeal against the decree of the District Court of 
Kistna at Masulipatam in A. S. No. 122 of 1918 preferred 
against the decree of the Court of the Subordinate Judge of 
Bezwada in O. S. No. 83 of 1916. x # 

A. Krishnaswami Aiyar for appellants. 

S. Varadachariar, K. Krishnamachariar and K. Venkata- 
swami Naidu for respondents. 

The Court delivered the following 


JUDGMENT :— The only question in this second appeal is 
whether the suit is barred by limitation. The plaintiffs are 
the sons of Venkayya Garu and sue the defendants who are the 
members of the Committee called Sri Kannika Parameswari 
Visamsetti Venkataratnam Hindu High School Committee 
for a certain sum alleged to be due to the plaintiffs. The Sub- 
ordinate Judge gave a decree in favour of the plaintiffs. .- On 
appeal the District Judge at Masulipatam dismissed the suit 
on the ground that it was barred by limitation. 

The defendants who are the members ofthe Sri Kannika 
Parameswarie Visamsetti “Venkataratnam Hindu High 
School Committee took over the management of the Hindu 
High School at Bezwada with all its assets and liabilities from 
another committee called Sri Kannika Parameswari Hindu 
High School Committee in November, 1915. Both the com- 
mittees were registered under the Registration of Societies Act, 
1860. Venkayya advanced considerable sums of money for 
the upkeep of the school and for certain buildings connected 
with the school and the committee of the school authorised two 


of its members to execute a promissory note in his favour for ` 


the amount due. Ex. E was executed on 18th November, 
1913. The suit was filed on 14th November, 1916. The 
promissory note was found to be invalid as it was made paya- 
ble to bearer. The plaintiffs rely upon S. 19 of the Limitation 
Act and wish to treat Ex. E as an acknowledgment in writing 
and signed by the agent of the debtors duly authorised in their 
behalf. The centention of Mr. Varadachariar for the res- 
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pondents is that the executants of Ex. E were not authorised 
to make an acknowledgment and therefore it cannot be treated 
as an acknowledgment under S. 19 of the Limitation Act. 
Ex. D-3 which is dated 17th November, 1917, he contends, 1s 
not an acknowledgment for it only authorises two members 
of the committee to execute a promissory note. D-3 ts © the 
resolution of the committee authorising the President and the 
Secretary and a member of the committee (Gopala Rao) to 
execute a promissory note for the sum of Rs. 3,509 to 
Venkayya Pantulu. D-3 is not an acknowledgment of liahility. 
In pursuance of the authority Ex. E was executed on 18th 
November, 19137 Ex. E therefore is an acknowledgment of 
liability of the committee to the extent of Rs. 3,500 to 
Venkayya. It is not necessary that in the promissory note it- 
self the fact that it is an acknowledgment should be recited ; 
the execution of the note itself is in acknowledgment of the 
liability. When a person borrows a certain sum of money 
and executes a promissory note he executes it for the considera- 
tion received by him and when it is executed in respect of a 
consideration already passed it is an acknowledgment of the 
liability to pay the amount mentioned in the note. It was 
held in Nachimuthu Chetty v. Andiappa Pillai (1) that 
though a promissory note cannot be enforced as offending 
against S. 26 of the Paper Currency Act it can nevertheless be 
used as-evidence of an acknowledgment of liability. This 
case was followed in Natarajulu Naicker v. Subramanian 
Chettiar (2). Ex. E mentions the proceedings of the com- 
mittee and recites the fact that it is executed on behalf of the 
committee. Ex. E therefore is an acknowledgment of liability 
within the ‘meaning of S. 19 of the Limitation Act and the suit 
filed within three years of it is not barred by limitation. 


The appeal is allowed and the Lower Court will try the 
other issues in the case. The appellants will be entitled to 
the costs of this Second Appeal. 

T. S. V. Appeal allowed and case remanded. 


. 
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In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :_-Mr. Justice DrEvaposs: AND MR. JUSTICE 
WALLER. 
Bulkee Bee and others , ... Appellanis* (Counter-peti- 
l tioners 3 to 7) 


v. ; 
Kaka Hajee Muhammad Ummar 5 
Sahib and others :.. Respondents (Petitioners 


and yst counter-petitioner ) , 
Civil Procedure Code, O. 34, Rr. 4 to 6—Personal liability of mortgager— 


When arises—Proceeds of the sale insuffictent—Decree under R. 6 necessary— 
Preliminary decree not executable. 

Under the present Code of Civil Procedure, in the case of mortgage decrees 
i: is only if the proceeds of the sale of the mortgaged property are not sufficient 
to cover the decree amount that a personal decree for the balance can be passed 
under O. 34, R. 6. It is the decree that is passed under R. 6 that is executable 
against the mortgagors personally and in the absence of such a decree the mort- 
Zagee is not entitled to proceed against the property of the mortgagors other 
than those covered by the mortgage. The preliminary decree under O. a4, R. 4 
is not itself capable of execution and cannot therefore give a personal remedy 


against the mortgagors. 

Appeal against the order of the District Court of North 
Arcot at Vellore, dated the 20th December, 1923, in E. P. 
No. 27 of 1922 in O. S. No. 40 of 1912 on the file of the 
Court of the Subordinate Judge of Vellore. 

A. Viswanatha Atyar for appellants. 

K. S. Krishnaswami Aiyangar for respondents. 

The judgment of the Court was delivered by 

Devapass, J. :__Respondents 1 and 2 herein are the 
transferee decree-holders of the mortgage decree in O. S. 
No. 40 of 1912 passed on the sth March, 1914. The mort- 
gaged properties were sold but the sale proceeds were not 
sufficient to cover the decree amount. They applied to the 
Lower Court for execution against the property of the mort- 
gagors not covered by the mortgage. The mortgagors 
objected to the execution on the ground that+there was no 
personal decree against them and that the application was 
barred by limitation. The learned District Judge overruled 
the objection and allowed execution to proceed against the pro- 
perty of the judgment-debtors not covered by the mortgage. 
The judgment-debtors have preferred this appeal. 

It is contended: by Mr. Viswanatha Aiyar for the appel- 
lants that no decree was passed under O. 34, R. 6, and there- 
fore there is no personal decree against the mortgagors and 


* A, A, O. No. 255 of 1924. 23rd September, 1925 
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the order of the District Judge is wrong. The decree passed 
on sth March, 1914, was only a preliminary decree and the 
final decree was passed on the 27th August, 1914. In the 
final decree no provision was made for proceeding against the 
properties other than those covered by the mortgage ; and 
no personal decree was passed against the mortgagors under 
R. 6. The question is whether the decree as it is can be 
executed against the properties of the judgment-debtors other 
than those covered by the mortgage. 

Under the present Code of Civil Procedure, in the case 
of a mortgage, preliminary decree is passed under R. 4 of 
O. 34. lf the mortgagor-defendant does not pay into Court 
the amount mentioned in the preliminary decree within the 
time fixed in the decree, a final decree for sale has to be passed 
under R. 5, and if the proceeds of the sale of the mortgaged 
property are not sufficient to cover the decree amount, a per- 
sonal decree for the balance has to be passed under 
R. 6. It is the decree that is passed under R. 6 
that is executable against the, mortgagors personally. 
In the absence of a decree under R. 6 the mort- 
gagee is not entitled to proceed against the property of the 
mortgagors other than those covered by the mortgage. 

It is contended by Mr. K. S. Krishnaswami Atyangar that 
inasmuch as the final decree does not contain a provision for 
personal remedy against,the mortgagors the direction in the 
preliminary decree for payment of the amount should be 
taken to give a personal remedy and that decree could be 
executed against them. The contention that a preliminary 
decree is capable of execution is on the face of it untenable. 
Ram Brickh Rai v. Deoo Tewari (1) is relied on. In that 
case the Court passed a simple money decree for a portion of 
the claim which was not borrowed for legal necessity and a 
mortgage decree for the rest.‘ The decree in that case gave 
two different,reliefs to the decree-holders, one against the pro- 
perty and the other a simple money decree. The simple 
money decree was not a portion of the mortgage decree, nor 
was it in consequence of the sale proceeds of the mortgaged 
property not being sufficient to cover the amount of the decree. 
That case, therefore, has no application to the present case. 
Cheruvalath Kumbanari Vala Kathala Erechain v. Thevyyatath 
Karan. (2), Periyasami Kone v. Muthia Chetty (3) and Rajah 
z (1921) TL R 44 A 166. 2. (1914) M W N 497. 

e 3. (1913) IL R 38 Mad. 677. 
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of Kalahasti v. Varadachariar (4) do not help the respondents. 
In all these cases the decrees were passed under the old Code 
of Civil Procedure. Under that Code it was usual to pass 
one decree directing the sale of the mortgaged property and 
to provide that if the sale proceeds of the mortgaged property 
were not sufficient to tover the decree amount, the other pro- 
perties of the mortgagors should be proceeded against. U'nder 
the present Code no such decree could be passed. The case of 
Shiba Durga v. Gopi (5) relied on by the respondents is 
against their contention. The learned Judges observe at 
page $77 ° | 

“It may be more correct to say that it is the final decree which makes 
the preliminary decree operative and effectual and renders it enforceable in 
execution, In that view ‘t is the final- decree which is executed...... .. It is 
idle to say that the personal remedy which the decree-holder is seeking to 
enforce is to be found in the preliminary decree. The personal decrec was 


net available till after the mortgaged properties had been sold under the decree 
atsolute. ” 


It has been decided by the Privy Council in Ashfaq Husain 
v. Gauri Sahai (6) that a preliminary decree is not capable of 
execution and that it is only a decree absolute under R. 5 of 
O. 34 that can be executed. This decision was followed by 
Miller and Sadasiva Atyar, JJ. in C. M. S. A. No. 86 of 1910 
and by Benson and Sundara Aiyar, JJ. in C. M. A. No. 269 
of 1911. 

Till the mortgaged properties are sold it is not possible 
to say whether the sale proceeds would be sufficient to pay off 
the decree amount. It is only when the sale proceeds are not 
sufficient to cover the whole of the decree amount thar the 
personal. liability to pay the balance arises, granting that the 
document sued on provides for personal remedy against the 
mortgagor and a preliminary decree cannot therefore give a 
personal remedy against the mortgagor. | 


In C. M. P. No. 111 of 1920 respondents 1 and 2 applied 


to the District Court of North Arcot for a personal decree’ 


under R. 6 of O. 34. Mr. Hughes, who was then the District 
Judge, dismissed the petition on the ground that there was 
already a personal decree. This order was not appealed 
against and is binding on the parties. Respondents 1 and 2 
hereto cannot now ask for passing a final decree under R. 6 
inasmuch as such relief was denied to them by the order in 


C. M. P. No. 111 of 1920. 


4. (1911) 21M L J 1036, 5. (1915) 23 CLJ 573. 
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In the view we have taken it is unnecessary to consider 
whether, the application of respondents 1 and 2 is barred by 
limitation. 

In the result the appeal is allowed and the order of the 
District Judge is set aside with costs throughout. 

T. S. V. -~ Appeal allowed. 


In THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
MADHAVAN Nair. 


Ramaswami Goundan Appellant® (1st defendant) 
_ v. . 
Alagia Singaperumal Kadavul and 
another Respondents (Plaintif and and de- 
fendant). 


Civil Procedure Code, $. 92—Trust—Property of—Alienation improper of, by 
founders widow and heir—Suit by presumptive reversioner to recover property | 
altenated—Maintainability—Founder appointing himself manager during his 
lifetime and his heirs after is death—Proper course for reversioner in such a 
case—Time tf can be allowed to plaintiff to obtain permission and to proceed 
under S. 92. 

The founder of a trust for a temple appointed himself as manager during 
his lifetime and his heirs after his death, His widow, the 2nd defendant, was 
his nearest heir, and she alienated the trust property to the rst defendant. The 
plaintiff, claiming to be a male reversioner to the estate of the founder, sued to 
recover the property alienated from the rst defendant. 

Held, that the plaintiff was not entitled to maintain the suit. 

The proper course is for the plaintiff together with one of more interested 
persons after obtaining the required sanction under S. 92 of Civil Procedure Code 
to sue for 2nd defendant’s removal from the trusteeship, and for appointment of 
In such a suit the 
validity of the alienation could be decided. The person who becomes trustee 
or a receiver appointed in the suit may then sue on behalf of-the idol for the 
recovery of the property improperly diverted from trust purposes. 

Held further, that time could not be allowed to the plaintiff to apply and get 
permission to proceed either under O. 1, R. 8 or under S. 92, Civil Procedure 
Code, as to allow plaintiff to do so would alter the nature of the suit. 


Appeal against the order of remand of the Court of the 
Additional Subordinate Judge.of Coimbatore in A. S. No. 3 
of 1924, dated the 30th June, 1924 (A. S. No. 214 of 1923 
of the District Court of Coimbatore) in O. S. No. 619 of 1922, 
District Munsif’s Court, Udumalpet. 

T. M. Krishnaswami Aiyar and T. G. Ramaswami Aiyar 
for appellant. 

S. SrinivaSa Aiyar and V. Subramania Aiyar for respondent. 


"FAL A, O, No. 330 of 1924. 7th September, 1925. 
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The Court delivered the following 


JupemenT :_.This suit was brought by a male rever- 
sioner to the estate of the founder of a trust for the temple 
of Alagia Singaperumal Kadavul to recover property alienated 
in favour of ist defendant by the act of the founder’s wife, 
who is 2nd defendant. The District Munsif held that the 
plaintiff was not entitled to maintain the suit and dismissed 
it. The Additional Subordinate Judge was of a contrary 
opinion and ordered the suit to go on. 


He relied on two cases, Cunniah Chetty v. T. Ramanuja- 
chari (1) and Srinivasacharlu v. Subudahi (2). Both of 
these decisions were given in suits instituted when the Civil 
Procedure Code of 1882 was in force. When the amended 
Act of 1908 came into force it contained a new provision in 
cl. 2 of S. 92 barring suits in respect of charitable and religious 
trusts without first obtaining the permission of the Advocate- 
General. 


“We have been referred, in the course of the arguments, 
tc two other cases, Subramania Aiyar v. Nagarathna 
Naicker (3) and Rangaswami Naidu v. - Krishnaswami 
Aiyar (4). These were cases in which a number of persons 
had a common interest in a temple or charitable institution and 
a representative suit was allowed by the Court to be brought 
on behalf of all under S. 30 of the Code of 1882 (now O. 1, 
R. 8). When a village temple is owned in common by all the 
villagers of a certain village, this is the proper form of suing. 
In the present case the founder of the trust appointed himself 
as manager during his lifetime and his heirs after his death. 
His widow, who is 2nd defendant, is his nearest heir, and, as 
she alienated the trust property, she cannot be transposed as 
plaintiff. The reversioner cannot claim at present to be 
trustee. The proper course is for the plaintiff together with 
one or more interested persons after obtaining the required 
sanction under S. 92 to sue for 2nd defendant’s removal from 
the trusteeship, and for appointment of himself or some other 
fit person to be trustee in her place. In such a suit the validity 
of the alienation could be decided. 


The person who becomes Trustee or a Receiver appointed 
in the suit may then sue on behalf of the idol for the recovery 
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of the property improperly diverted from trust purposes. It 
is suggested that we might allow some time for the plaintiff 
to apply and get permission to proceed either under O. 1, R. 8 
or under S. 92, Civil Procedure Code, but we think that this 
cannot be done as it would alter the nature of the suit. ' The 
appeal is accordingly allowed with costs to be paid by Ist 
respondent in this Court and the Lower Appellate Court, and 
the decree of the District Munsif dismissing the suit with 
costs is restored. Second respondent to bear her own costs. 


oa ae N, ' Appeal allowed. 


i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—— MR. JUSTICE JACKSON. 
Kandasami Chetty ... Petitioner” (Counter-peti- 
tioner). 
Criminal Procedure Code, S. 488—“ Means ”—M eaning—IP ife—Husband’s 
fatlure to support his—Maintenance order—Propriety of—Husband only 19 years 


old and unemployed—FE ffect—Order under S. 488—Persons aggrieved by—Remedy 
of, in Civil Court—Ordey unsatisfactory—Interference in revision. 


The expression “ means” in S. 488, Criminal Procedure Code, does not 
signify only visible means such as real property or definite employment. If 
a man is healthy and able-bodied he must be taken to have the means to support 
his wife, 


Persons aggrieved by an order under S. 488 must take their case to the 
Civil Courts. The section provides a speedy remedy and safeguards a’ deserted 
wife or child from starvation ; but when other issues are raised they should 
be settled in the Civil Courts. 


Though the order under S. 488 sought to be revised was considered to be 
rot satisfactory, it was not interfered with in revision because petitiorer had 
Fis remedy ip the Civil Court. 

Petition under Ss. 435 and 439 of the Code of Criminal’ 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-divisional Magistrate of Pollachi 
Division, dated 28th April, 1925. 

S. T. Srintvasagopalachari for petitioner. 

The Court made the following 


ORDER :__Petitioner seeks to revise the order of the Sub- 
divisional Magistrate, Pollachi, under S. 488 of the Code of 


Criminal Procedure, by which he is directed to pay Rupees Ten 


(Rs. 10) per mensem as maintenance to his first wife. The 
order*contaims no clear issues or findings and the Magistrate 
6 








"Cr RC No. 431 of 1925 (Cr R P No. 357 of 1925). 22nd July, 1925. 
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should understand that vituperation adds nothing to the force 
of a judicial pronouncement. 


Apparently upon the evidence of counter-petitioner and 
her three witnesses the Magistrate finds that she was driven 
out of her home, not allowed to come back, and refused main- 
tenance. He rejects the defence evidence to the contrary be- 
cause he thinks the plea of enmity “ rather mamool, ” meaning 
presumably that it is a false plea often advanced. He finds 
that though slightly lame the counter-petitioner is able to work 
and accordingly he orders him to provide for his wife at the 
rate of Rupees Ten (Rs. 10) per mensem, not , an extra- 
vagant rate for people in decent circumstances. He also 
hopes that the family will assist the husband to find the moriey. 


Of course, maintenance can only be levied from the hus- 
band, and in expressing this hope the Magistrate passes no 
erder against the husband’s family. The point most strenu- 
ously pressed by petitioner is that since the husband is only 
1g years old and unemployed, he has no means to support his 
wife. I do not take “means” in S. 488 of the Code of 
Criminal Procedure to signify only visible means such as real 
property or definite employment. If a man is healthy and 
able-bodied he must be taken to have the means to support 
his wife. I therefore find no absolute ground for interference ; 
but [ agree with the petitioner that this order is not altogether 
satisfactory. [t should have been more clearly set forth 
whether the wife has merely left the house upon the arrival 
of the second wife or has been actually driven out. If peti- 
tioner’s remedy were concluded, there might be reason for 
re-opening the matter. But it is obvious from the statute it- 
self that persons aggrieved by these magisterial orders are 
expected to take their case to the Civil Courts. Section 488 
of the Code of Criminal Procedure provides a speedy remedy 
and safeguards a deserted wife or child from starvation ; but 
when other issues are raised they should be settled in the 
Civil Courts, and nothing is to be gained by protracted. litiga- 
tion in the Criminal Courts. | Doubtless it is with that inten- 
tion that no appeal has been allowed from orders under S. 488. 


‘Therefore I decline to interfere and admission is refused. 
A. S. V. Petition dismissed. 


9 $ . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE JACKSON. 


Karnam Venkatasubba Rao ... Appellant* (Plaintif ) 
v. 
Adinarayana Rao and others ... Respondents (Defend- 


ants 2, 3, 4, 5 to 10, 12, 34, 
16, 17 and 19 to 40). 

Service inam—Enfranchisement in name of Hindu widow—Estate taken by 
her—Inam register referring to her and her relations—E fect. 

The question was whether the property shown in an inam title-deed was 
the absolute property of a Hindu widow or whether she only enjoyed a Hindu 
widow’s estate in that property. The title-deed stated that the inam was ‘ron- 
firmed to the widow in freehold ; in other words, that the nam would be her 
own absolute property. The inam register referred to six persons, the first of 


“whom was the widow and the others were her relations. 


Held, that the property shown in the title-deed was the absolute property of 
the widow and that she had not merely a Hindu widow’s estate therein. 


There is no presumption either that the property dealt with was as 1 matter 
of fact the property of the joint Hindu family or that when Government makes 
a grant to persons comprising a widow and her relations, it must alway: be 
taken to imply that a widow’s estate is intended. 


` Second Appeal against the decree of the District Court of 
Anantapur in A. S. No. 97 of 1921 preferred against the 
decree of the Court of the District Munsif of Anantapur in 
O. S. No. 20 of 1920 (O. S. No. 170 of 1919 of the District 
Munsif’s Court of Penukonda). 


B. Somayya for appellant. 
V. S. Narasimhachar for respondents. 
The Court delivered the following 


= JupGMENT : This is an appeal from the decree of the 
District Judge’of Anantapur in A. S. No. 97 of 1921 on 
appeal from that of the District Munsif of Anantapur in O. S. 
No. 20 of 1920. The plaintiff sued for a declaration that 
he and defendants 1, 2 and 3 are the nearest reversioners to 
inherit the property of the late Ramappa and to recover posses- 
sion of a quarter of the immoveable property described in the 
schedule attached to the plaint. Both the Lower Courts dis- 
missed his suit. 


“ The first point for consideration is that taken by the learn- 
ed Judge in his fourth paragraph whether the property shown 
in the title-deed__Ex. G-1__1s the absolute property of Savitri- 


i 
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amma or whether she only enjoyed a Hindu widow’s estate 
in that property. The title deed Ezr. G-1__is perfectly 
clear: “The inam is now confirmed to you in freehold ; in 
other words, the inam will be your own absolute property. ” 
‘You’ and ‘your’ referring to the six persons in the register, 
Ex. D-2, and the first of these six persons is Savitriamma. It 
can only be held that ‘absolute property’ in this document 
means with reference to Savitriamma, a widow’s estate on two 
assumptions : (1) that the property dealt with is, as a matter 
of fact, the property of the joint Hindu family; and (2) that 
when Government makes a grant to persons comprising a 
widow and her relations, Government must always be taken 
to imply that a widow’s estate is intended. The first assump- 
tion, as the learned District Judge points out, has been ren- 
dered impossible by the Privy Council case in Venkata Jagan- 
nadha v. I’irabhadrayya (1). The ruling is to be found on 
page 655: “ Their Lordships are of opinion that the Full 
Bench was in error, i. e., Pingala Lakshmipathi v. Bommireddi- 
pal Chalamayya (2), that the case of a karnam stands on its 
own footing and that the principles applicable thereto were 
properly decided in Venkata v. Rama (3) by the full Court. ” 
Briefly the effect of Venkata v. Rama (3) is that a service 
inam does not enure to the benefit of the joint family of the 
holder, but only of the holder himself. See page 271 : ‘I 
think it may be taken that such lands were enfranchised in 
favour not of the family generally, but of the office-holder for 
the time being.” And again at page 259:“ When the 
emoluments consisted ofi land, the land did not become the 
family property of the person apopinted to the office whether 
in virtue of an hereditary claim to the office or otherwise. It 
was an appanage of the office inalienable by the officc-holder 
and designed to be the emoluments of the officer into whose 


hands soever the office might pass.” And so in Fenkata 
: gat p 


Jagannadha v. Virabhadrayya (1), the Judicial Committee has 
laid down that when an inam title deed is granted confirming 
lands to the holder of the office, his representatives and 
assigns, the lands are his separate property and are not sub- 
ject to any claim to partition by other members of the family. 
This clearly excludès all conception of the joint family in such 
transactions. In granting an absolute property in the en- 
franchised inam, Government might have made out the title 
a I. (1921) ILR 44 M 643:4 MLJ1 (PCR . 
2. (e907) IL R30 M 434: 17 M L J 101 (F B). 
3. (1885) ILR 3M 249 (FB). ° 
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deed to one person, or, as in the present case, to six persons, 
but there is no reason to suppose that they contemplated the 
joint family which, as shown above, had no interest in the 
property. For the second assumption, the appellant relics 
strongly upon a remark in Abdukuri Venkataramadas v. Pachi- 
golla Gavarraju (4). “In that case the title deed was made 
out jointly in favour of the widow and the next reversioner 
which might be taken as an indication that the reversioner 
should take the estate on the widow’s death and not the widow's 
heirs.”” Their Lordships do not go so far as to say it must 
be taken as an indication and it is dificult to see why any such 
assumption should be made unless it is to be held that Govern- 
ment think in the terms of Hindu Law. When Government 
state unequivocally “ this property shall be your absolute free- 
hold, ” the meaning is unmistakable and the fact that the docu- 
ment happens to have been issued in India does not import the 
provisions or the ideas of Hindu Law. I therefore see no 
reason to traverse the decision of the learned District Judge 
on this point. 

The only other question raised is whether the District 
Judge erred in law in his fifth paragraph in finding that the 
diglott register only raised some presumption that Savitri- 
amma’s portion in the property was family property inherited 
from her husband and in refusing to find it conclusively proved 
in the absence of further evidence I consider the learned 
Judge’s ‘appreciation of this evidence perfectly correct and he 
was under no necessity in law to accept it as conclusive. 

No other point was raised. The appeaf accordingly 
fails on all grounds and is dismissed with costs. 


A. S.V. Appeal dismissed, 





Ix THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE JACKSON. 
Narayanaswami Pillai Petitioner* (Plaintif ) 


v. l , 
Gopalakrishna Naidu _.. Respondent (Defendant ). 
Trustee of tem ple—Goods supplied to, on behalf of tem ple—Suit for value 
oi—Decree to be passed in—Personal liability of trustee—Effect on, of is 


ccasing to be trustee. 
In a suit for the recovery of the price of fire-works supplied by the plaintiff 


to the defendant as trustee of a temple, held, that the mere fact that the defend- 


“ant had ceased to be trustee did not absolve him from liability to plainufi. 
9 


tC R P No, 715 of 1923. - j 13th, August, 1925. 
, ro * 4. (1922) 43 M LJ 153. 
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The presumption in such a case should be that the creditor lent the money Narayana- 
on the personal credit of the trustee, and the proper decree to be passed in such aa 


a case is a decree for payment by the defendant personally and out of the temple f Gopala 


furds, krishna 
itl í ; . Naidu. 
Petition under S. 25 of Act IX of 1887 praying the ae 


High Court to revise the decree of the Court of the District 
Munsif of Negapatam, dated 19th March, 1923, in S. C. S. 
No, 107 of 1922. 

M.S. Venkatarama Atyar for petitioner. 

Gopalakrishna Naidu for respondent. 

The Court delivered the following 

JUDGMENT :— Plaintif sued defendant for Rs. 95 for 
fireworks supplied to defendant as trustee of a temple. The 
District Munsif found the claim to be true, but unsuited plain- 
tiff on the ground that defendant was no longer trustee and 
the temple was liable. Plaintiff seeks to have the decree 
reversed. Defendant may have his remedy against the 
trust, but it cannot be said that he is absolved from all liability 
to plaintiff by the mere fact that he has ceased to be trustec. 
“ Such a trustee has got his personal credit to pledge and the 
presumption should be that when he incurred a debt without 
charging the trust properties, the creditor lent the money on 
such personal credit.” The principle would apply to an ordinary 
trustee who is not a sanyasi, Lakshmindrathirtha Swamiar v. 
K. Raghavendra Rao (1). In Sundaresan Chettiar v. Viswa- 
nadha Pandara Sannadhi(2) it is shown that the proper decree 
in cases of this sort is a decree for payment by the defendant 
personally and*out of the temple funds. 

The defendant does not appear to oppose this petition. 

I reverse the decree of the Lower Court and-order that a 
decree do issue as prayed for against the defendant with costs 
throughout. 

A. S. V. Order set aside. 

In THE HIGH COURT or JUDICATURE AT MADRAS. 

PRESENT :— MR. Justice PHILLIPS. 


Pazhaniandy Tarakan ... Appellant* (Plaintiff ) 


v. 
Murukappa Tarakan and others ... Respondents (Defts.). PERE 
„-zaaniandy 


Trusts Act, S. 88—Trustee—Trust property—Suit to recover, in his sole Tarakan 
individual right—Maintainability—Trustee’s acceptance of trust and acting upon v > 


u—Physical possession of property not obtained by him—Effect. MA 
a AA AAA AA WA YAA AA arakail, 


*S A No. 1635 of 1922. 24th August, 1935. 
e 1. (1920) I LR 43 M 795 at 798. 
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The plaintiff and his family obtained a saswatam lease of certain } roperty 
which was dedicated in trust. The plaintiff was appointed the managing 
trustee and in pursuance of that appointment he gave notice to the person in 


possession of the property to deliver it up. The title of plaintiff’s transferor 


was disputed, and subsequently plaintiff purchased the saswatam right from 
the rival jenmi in his own name and instituted the suit out of which the appeal 
arose for damages for trespass and an injunction. ” The Court below dismissed 
kis suit on the ground that under S. 88 of the Trusts Act plaintiff was bound 
to hold the property on behalf of the trust and could not therefore briug a suit 
in his personal capacity in derogation of the trust. 

Held, that the Court below was perfectly right in dismissing the suit. 

The plaintiff, having accepted the trust and acted upon it, was estopped 
from disputing the trust. It is not necessary, under S. 88 of the Trusts Act, 
that the plaintiff should have obtained actual physical possession of the pro- 
perty. Plaintiff is guilty of a breach of trust in suing in his own capacity as 
being solely entitled to the property. 

Second Appeal against the decree of the eon of the Dis- 
trict Judge of South Malabar in Appeal Suit No. 652 of 
1921, preferred against the decree of the Court of the Addi- 
tional District Munsif of Palghat in Original Suit No. 415 of 
1920. 

P. S. Narayanaswami Aiyar for appellant. 


K. Bhashyam Atyangar and C. S. Swaminadhan for 
respondents. 


The Court delivered the following 

"JUDGMENT :__In this case the plaintiff and his family 
obtained a saswatam lease of certain property which was dedi- 
cated in trust. The plaintiff was appointed the managing 
trustee and in pursuance of that appointment he gave notice to 


the person in possession of the property to deliver it up. The 


title of plaintiff’s transferor was disputed and subsequently 
plaintiff purchased the saswatam right from the rival jenmi in 
his own name. He now sues for damages for trespass and an 
injunction. The Lower Appellate Court dismissed his 
suit on the ground that under S. 88 of the Trusts Act plaintiff 
was bound to hold the property on behalf of the trust and 
could not therefore bring a suit in his personal capacity in dero- 
gation of the trust. 

The first argument put forward in appeal is that inasmuch 
as the plaintiff did not obtain actual physical possession of the 
property, S. 88 does not apply. In S. 88 there is no recital 
as to the possession of the property and in the cases relied on 
by the appellant in Munisami v. Maruthammal(1)and Srini- 
vasamurthé v. Venkata Varada Aiyangar (2) there is really 
— E (910) TL R34 M 211:20ML J 687. = 
2, {1911) 1L R34 M 257:;21 ML J 669 (PC). 
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nothing to support this contention. {Ín fact in Munisami v. 
Maruthammal (1) it was held that, “ If an executor accepts 
the office and acts as executor with full knowledge of 
all the circumstances bearing on his right... .he is estopped 
from subsequently repudiating the will.’ Here the plaintiff 
accepted the trust and acted upon it and consequently he IS 
now estopped from disputing the trust. 


The next point put forward is that the plaintiff is entitled 
to be reimbursed out of the trust the money which he paid out 
of his own pocket and that therefore until that is done the pro- 
perty is his own. “This is no doubt true and would be appli- 
cable in a case where the beneficiaries sought to take the pos- 
session out of the plaintiff's hands, but in the present case this 
is not even a suit against the beneficiaries but a suit against 
a co-trustee, and when S. 88 lays down that the plaintiff must 
hold this property for the benefit of the trust I do not think 
that any Court would allow him to sue in his own capacity as 
being solely entitled to the property. If he does sue in such 
capacity he is, in effect, committing a breach of trust. Plaintiti 
is admittedly in possession of the trust property and can out 
of it recoup himself what he has spent for the benefit of the 
trust. Consequently I think that the Lower Appellate Court 
is quite right in dismissing his suit. . The Second Appeal is 
dismissed with costs. 


Aedes ¥ x Appeal dismissed. - 





In THE HIGH Court or JUDIĊATURE AT MADRAS. 
“Present: MR. JUSTICE SRINIVASA AIYANGAR. 


Arumuga Padayachi and others... Appellanis* (Prisoners— 
Accused Nos. 1, 2, § and 7 tu 11). 


Griminal Procedure Code, S. 369—Criminal appeal—Dismissal of—Another 

appeal by same appellant against same judg ment-—Maintainability—Review of 
judgment in criminal matter—Jurisdiction. 
As soon as the judgment of the Court in a criminal matter is signed it be- 
comes final, and the Court is functus o ficio. The Court has no power to review 
its own judgment on the ground that there has been no formal order issued by 
the Court or communicated by it to the Lower Court. 

Meaning of “judgment” in S. 369 of Criminal Procedure Code. 

Held, therefore, that, when once a criminal appeal had been dismissed by 
one Judge of the High Court, another appeal could not be heard at the instance 
of the same appellant on the ground that on the previous occasion owing, io 
some mistake counsel did not appear for the appellant, and that the fcr that 
there was no formal order issued by the High Court in pursuance of the judg- 
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ment or the fact that it was not communicated by the High Court to the Lower 
Court did not affect the question. 

Appeal against the order of the Court of Session of the 
Trichinopoly Division in Case No. 7 of the Calendar for 1925. 

V. L. Ethiraj and N. S. Srinivasa diyar for appellants. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JUDGMENT :_.In this case | ordered originally that the 
matter might be posted before a Bench constituted by Venkata- 
subba, Rao, J., and myself, because I was under the impression 
that the order made by that learned Judge directing notice 
to the Public Prosecutor amounted, as generally it is under- 
stood in criminal matters, to an order admitting’ the appeal. 
But I have since ascertained that the learned Judge never in- 
tended those words to convey that significance and that as a 
matter of fact the learned Judge did not admit the appeal and 
all that he directed notice about was whether’ once a criminal 
appeal had been dismissed by one Judge another appeal could 
be heard at the instance of the same appellant on the ground 
that on the previous occasion owing to some mistake, counsel 
did not appear for the appellant. In view, therefore, of 
there being no order of Venkatasubba Rao, J:, admitting the 
appeal, it has become unnecessary for any matter being heard 
by a Bench of Judges. Tet i 

The only question before me, therefore, is whether the 
learned counsel for the appellant is entitled to.be heard with 
regard to the appeal, that is to say, practically, by way of re- 
viewing the judgment previously delivered by me. S.-369 of 
the Criminal Procedure Code is decisive of the-point and there 
is also tht judgment of this Court in Tadi Somu Naidu and 
another (1) in which Odgers and Wallace, JJ. held that as 
soon as the judgment of the Court in a criminal matter is sign- 
ed it becomes final and the Court is functus officio. The 
learned counsel for the appellants wished to put it ingeniously 
in the following way. There was an order by Venkatasubba 
Rao, J., to the effect that the order of this Court dismissing 
the appeal should not be communicated to the Lower Court 
until further orders are made by me. But by some inadvert- 
ence and in spite of the order of Venkatasubba Rao, J., the 
order would appear to have been communicated to the Lower 
Court. Mr. Ethiraj argues that this was against the order 
of this Coutt and, therefore, must be treated as a nullity. 


-——_— at ee 
ee ee 
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1. (1923) IL R 47 Mad. 428 746 ML J 456.. 
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Assuming it to be so, it comes to this: Have I the power to 
review my own judgment on the ground that there has been no 
formal order issued by the Court or communicated by this 
Court to the Lower Court ? For this purpose he referred 
me to the case in QuéensEmpress v. Lalit Tiwari (2) where it 
was held in a criminal matter that a judgment or order of 
the High Court is not complete until it is sealed in accordance 
with R. 83 of the Rules of Court and that up to that time may 
be altered by the Judge or Judges concerned therewith without 
any formal procedure by way of review of judgment being 
taken. This decision was in 1899 and before the present 
amendment of S. 369. It is, therefore, very doubtful whe- 
ther after the present amendment the same Court would have 
adhered to the conclusion or decision set out in that case. Fur- 
ther, it appears to me that that decision is based upon a rule 
of the Allahabad High Court about the sealing of orders. T 
have not been referred to any such rule in this Court. In the 
absence of any such rule the words of S. 369 of the Criminal 
Procedure Code are clear and binding. According to that 
section a judgment when it is signed becomes final. In the 
absence of any definition to indicate anything to the contrary, 
a judgment must be taken to mean and refer to the judicial act 
of the Court in finally disposing of the case and must, there- 
tore, indicate only the order of the Court when it is read out 
and. signed by the fudge and cannot be meant to refer to the 
formal order on the judgment subsequently drawn up and 
issued merely as a clerical act by the ministerial officers of 


the Court. *I must, therefore, hold that when I delivered and. 


signed the judgment it became final and that I have no power 
now to review my order or alter my judgment in any manner or 
to any extent. ; 
This appeal petition is, therefore, rejected. 
A. S: V, Petition rejecied. 
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IN THE HIGH COURT or JupicaruReE aT MADRAS. 


PRESENT :...MR. Justice DeEvAposs AND Mr. JUSTICE 
WALLER. 


Addepalli Venkata Gurunadha Rama- 
seshiah, Acting Secretary of Kannika , 
Parameswari Visamsetty Venkataratnam 
Hindu High School Committee ... Appellant® in d. A.Q. 
No. 256 of 1919 and Respond- 
ent in d. A. O. No. 269 of 
1919Plainitff 
V. 
Akella Kesava Ramiah and others ... Respondents’ m 
A. A. O. No. 256 of 1919 and 
Appellants in A. A. O. No. 269 
of 1919—Defendants. 


Transfer of Property Act, S. 6 (e)—Mere right to sue—Transfer of—School 
managed by a registered Committee—T vansfer to another Committee—Debt due 
cn accounts to old Committee—Suit by new Committee—Maintainability— Right 
in recover money—If offends S. 6 (e). 

A school which was being managed by a Committee registered under the 
Societies Registration Act of 1860 was subsequently transferred to another Com- 
iaittee.’ The deed of transfer contained recitals that all the properties had been 
transferred and possession delivered. The Secretary of the new Ccm.mittee 
sved a person who owed moneys to the old Committee on taking accounts. The 
debtor. pleaded that his debt was not mentioned in the schedule of asset; trans- 
terred and that the suit was not maintainable. H eld, as the new Committee took 
over all that the first Committee possessed on behalf of the school, the right of 
the latter to sue for and Tecover any amount due to it passed to the new Com- 
tittee and the plaintiff was therefore entitled to maintain the suit. Held fur- 
ther, what was transferred was not a mere right to sue but the debt duc by the 
debtor and thesefore the transfer of such a right did not offend against 5. 6 (e) 
cf the Transfer of Property Act. Khetra Moian Das v. Biswa Nath Bera, 
(1924) IL R 51 C 972 and Varahaswami v. Ramachandra Raju, (1913) IL R 
a Mad 138 :24 M L J 298 distinguished; Glegg v. Bromley, (1912) 3 K. B 474 
and Subhadrayamma v. Venkatapatht Raju, (1924) IL R 48 Mad. 230:47 ML 
193 (P C) followed. l 


Appeals against the order of the District Court of Kistna 
at Masulipatam in A. S. No. 120 of 1918 preferred against 
the decree of the Court of the Subordinate Judge of Bezwada 
in O. S. No. 4 of 1917. l 


`T. Ramachandra Rao and K. Krishnamachariar for 
appellant in A. A. O. No. 256 of 1919. 
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A. Krishnaswami Aiyar for respondents in A. A. O. 
No. 256 of 1919. 

A. Krishnaswami Aiyar for appellants in A. A. O. No.269 
of 1919. 


of 1919. 
The Court delivered the following 


JUDGMENT !:__The plaintiff, acting secretary of Sri Kan- 
nika Parameswari Visamsetty Venkataratnam Hindu High 
School Committee, sucs for the recovery of Rs. 4,278-5-9 from 
the defendants who are the sons of one Venkayya Garu. The 
plaint allegation is that Venkayya managed the affairs of the 
High School and was in possession of considerable funds and 
that he rendered an account to the committee of the school, and 
that on going through the account it was found that the account 
rendered by him was incorrect and that a sum of Rs. 4,000 and 
cdd was with him and that the defendants who are his heirs 
are bound to pay the amount to the plaintiff. The defendants 
raised various contentions and the Subordinate Judge of 
Bezwada dismissed the plaintiff’s suit on the ground that 
the plaintiff had no cause of action against the defendants. On 
appeal the District Judge at Masulipatam reversed the decree 
of the Subordinate Judge and remanded the suit to the Lower 
Court for taking accounts. Against the decree of the District 
Judge the defendants have preferred this appeal. 

The point for determination in this appeal, is whether the 
plaintiff has*a cause of action against the defendants. The 
Hindu High School at Bezwada was managed by a Committee 
called Sri Kannika Parameswari Hindu High School Com- 
mittee till November, 1915. The Committee was 
registered under the Societies Registration Act of 1860. 
Owing to lack of funds or other reasons the Committee 
transferred the institution and its properties to Sri Kannika 
Parameswari Visamsetty Venkataratnam Hindu High School 
Committee which was also registered under the Societies Regis- 
tration Act of 1860. This transfer is evidenced by Ex. F, 
dated 28th November, 1915. The contention of the appel- 
-lants is that when the first committee transferred all its rights 
to the second committee it did not transfer any outstandirig be- 
longing to the first committee and therefore the plaintiff who 
is the secretary of the second committee is not entitled to sue 
the defendants for any sum of money, that might be found due 
to the, first committee. From the terms of ‘Ex. F it is clear 
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that the first committee transferred all its assets and liabilities 
in connection with the Hindu High School at Bezwada to the 
second committee. in paragraph 2 the recital is— 

“Whereas the members of your Committee applied on sth September, 
1915, praying that the management of Sri Kannika Parameswari Hindu High 
School at Bezwada and the entire properties thereef be transferred to your 
committee on condition of your committee discharging the debts due by the 
said High School Committee and-in pursuance of the terms of the memorandum 
hereto attached. We have agreed thereto and the members of our general com- 
mittee have passed a resolution No. 8 on 19th September, 1915, to the effect 
that our general committee should be dissolved, that the management of the 
School as well as the properties should be transferred to your committe: subject 
to the terms of the said memorandum, ete.” 
and in the operative portion of the deed there is this cleuse : 

“Therefore in accordance with the said resolution we have hereby 
transferred to you the management of the School and delivered possession to 
you of the immoveable and moveable properties belonging to the said School 
worth about Rs. 30,000 and specified in the schedules of moveable and immove- 


able properties, ” 

The appellant wants to rely upon the fact in the schedule 
of assets this debt due from Venkayya is not mentioned ; but 
from the tenor of the document and from the recitals therein 
it is quite clear that the entire properties of the school were 
transferred to the second committee. As the learned Judge 
remarks though there is no list of debts in the schedule to 
Ex. F the debts of the old committee incurred in connection 
with the school were discharged by the second committee. One 
of the recitals is__ 


“With this sum and with the sums which might be received hereafter 
the debts of the School should be discharged.” i 


The second committee did undertake to discharge the 
debts of the first committee, and, though no list of debts was 
attached to Ex. F, the second committee was bound to pay all 
the debts of the first committee. It is not necessary 
that when one committee transfers all its assets to another com- 
mittee there should be a list in order to pass the title of the 
first committee to the second committee with regard to the out- 


“standings. In this case the second committee took over all 


that the first committee possessed on behalf of the Hindu High 
School at Bezwada. The right of the first committee to sue 
for and recover any amount due to that committee did pass: 
to the second committee and the plaintiff is therefore entitled 
to bring a suit. | | 

The nex$ contention of the appellants is that the first 
committee had only a right to sue Venkayya andaa mere right 
to sue cannot be transferred by reason of the provisions -of 
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>. 6 (e) of the Transfer of Property Act. The mere right 
to sue cannot be transferred. Here what was transferred was 
not a mere right to sue but the debt that was due by Venkayya 
to the first committee and therefore the transfer does not 
offend against the provisions of S. 6 (e) of the Transfer of 
Property Act. The plaint as laid contains as averment that 
Venkayya was indebted to the first committee in the sum of 
Rs. 3,145-13-8. Venkayya was in possession of the funds 
belonging to the Hindu High School. He rendered an 
account which was afterwards- found to be false and according 
to the plaintiff's case Venkayya was in possession of the funds 
of the committee and therefore he was bound to pay rhat 
amount to that committee, and the second committee having 
taken over the management with the rights and liabilities of 
the first committee is entitled to sue for and recover the amount 
due to the first committee. The cases relied upon by the 
appellant, Khetra Mohan Das v. Biswa Nath Bera (i) and 
Varahaswami v. Ramachandra Raju (2). have no appl: ation 
to the present case. In Khetra Mohan Das v. Biswa Nath 
Bera (13 it was held that a right to take accounts and to re- 
cover such sums as may be found due is not assignable being 
a mere right to sue within the meaning of S. 6, cl. (e) of 
the Transfer of Property Act. On the construction of the 
document and from the way in which the suit as framed it was 
found that the plaintiff was not entitled to maintain a suit 
as he had purchased a mere right to sue for account. In 
Varahaswami v. Ramachandra Raju (2) it was held that a 
mere right to ‘recover damages for the negligence of an agent 
in failing to collect rents cannot be transferred. The niere 
right to sae for damages is not assignable. In. Varaha- 
swami v. Ramachandra Raju (2) the cause of action was 
the negligence of the agent. If it was shown that the agent did 
collect a certain sum of money on behalf of the principai the 
agent was accountable for the amount actually received by 
him ; and for what he had with him, he was in the position 
of a debtor for he had the money of the principal in his hands. 
The assignment of the amount in the hands of the agent would 
not offend against S. 6 (e) of the Transfer of Property Act. 
[Vide Madho Das v. Ramji Patak (3)]. In Prosser v. 
Edmunds (4) the Lord Chief Baron teld that a naked right 
to sue was not assignable. “In Hill v. Boyle (5) it was held 

rı. (1924) I LR 51 C 972. 2. (1913) IL R 38 M 1380: 24 M & J 298. 

3. (1894).1 RR 16 All 286.  4.. (1835) 1 Younge and Collyer Ex 481. 

5. LR (1867) 4 Eq Cases 260. = 
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that a mere right to sue a trustee for interest and profits of a 
trust fund in his hands was not transferable. 

The observations of Parker, J..in Glegg v. Bromley (6) 
are applicable to the present case. At page 490 the learned 


Judge observes :—- 

“It is to be observed that an equitable agsignee of a chose in action, 
whether it is legal or equitable, could institute proceedings and maintain pro- 
ceedings for its recovery. The question was whether the subject-mattec of the 
essignment was, in the view of the Court, property with an incidental remedy 
tor its recovery, or was 2 bare right to bring an action either at Jaw or jn 
eauity. With regard to the assignments'of future property, they stand, T think, 
on a totally different footing. Nothing passes, even in equity, until the pro- 
perty comes into present existence. Only when this happens can the assign- 
ment attach and an interest pass,” i 


This observation is quoted with approval by their Lord- 
ships of the Privy Council in Subhadrayamma v. Venkatapathi 
Raju (7). . In that case the plaintiff's husband advanced cer- 
tain sums of money for litigation to the defendant on the ex- 
press agreement that the money borrowed from the plaintiff 
should have a charge upon the moveable and immoveable pro- 
perties obtained by means of the litigation. Owing to the 
disputes between the plaintiff and the defendant the plaintiff 
refused to advance any further moneys. After a time the suit 
was compromised and the lender’s widow claimed that the 
advance and the interest thereon were a charge on the money 
paid under the compromise. The Privy Council held that 
the plaintiff was entitled to a charge on the amount obtained on 
compromise in the suit. Their Lordships held that 
the agreement was an assignment of part of the fruits of the 
litigation, and even if they were to be regarded as non-existing 
property at the date of the agreement, the agreement attached. 
upon the ‘money being-paid. ‘The principle is that if a certain 
sum of money is due from any person that sum is recoverable 
on assignment ; and if it is to be ascertained only on taking 
accounts it might be that the right to take the account is not 
assignable ; but where the allegation is that the defendant is 
in possession of funds belonging to a person or that the de- 
fendant is accountable for a definite sum of money to a person 
such a claim is transferable. In such a case the right to re- 
cover the money is not a mere right to sue and the transfer 
of. such a right does not offend against S. 6 (e) of the Trans- 
fer of Property Act. In the result the appeal is dismissed 
with costs. 
ka | 6. (1912) 3 K B 474. 

7. (4924) I LR 48 Mad 230 :47'M L J 93 (P ©). 
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A. A.O. No. 256 of 1919 :—In view of our judgment i in 
A. A. O. No. 269 of 1919 the appellant does not press this 
appeal. It is dismissed with costs. 


TS V. Appeals dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE KUMARASWAMI SASTRI. 


B. Raja Rajeswara Muthuramalinga 
Sethupathi Avergal, Rajah ot 
Ramnad Pelitioner* (15t respondent 


- —Plainittf ) 


Y. 
The Secretary of State for India in 
Council, represented by the Collector 
of Ramnad and another . Respondents (Peritioner 
and ond respondent__NV: A and 


defendant). 


Civil Procedure Code, O. 23, R. 3—Compromise beiween parties to suit— 
Petition by them lo record compromise and to pass decree in terms thereof — 
Procedure on—Petition by third party attacking compromise and praying to he 
added as party to suit—Order making him party without deciding validity 
of compromisc—Validity—Power to add third party if com promise valid—Local 
Boards Act, S. 38—Resolution of Union Board—Contracts made tn pursuance of 
—V alidity—Subsequent rescinding by Government of such resolution—E fect. 


In a suit filed by the Rajah of Ramnad against the Union Board of Ramnad 
tor a declaration that certain streets around his palace beionged to him and 
were not vested in the Union Board, a compromise was entered into between the 
Rajah and the Union Board, after a resolution of the Union Board authorising 
the same. A joint petition was put in under O. 23, R. 3, Civil Procedure Code, 


praying for the passing of a decree in terms of the compromise. 


' Long after the said joint petition was put in, but before any order was 
passed thereon, the Government, purporting to act under S. 38 of the Local 
Boards Act, rescinded the resolution of the Union Board to enter into a compro- 
mise. On the day the joint petition came on for hearing, the Secretary of State 
for India in Council put in a petition to be made a party to the suit, and the 
District Munsif, without deciding the petition already filed to record the. com- 
promise, passed an order making the Secretary of State for India in Council a 
party to the suit. i 


Held that, if the compromise between the Union Board and the Hanai. was 
a lawful and valid one, the Munsif had no power to add any party but was 
bound to pass a decree in terms of the compromise, and that his order making 
the Secretary of Statc for India in Council a party without deciding the valid- 
ity of the compromise entered into between the parties to the suit was clearly 


premature. 
e . 
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Quaere: Whether S. 38 of the Local Boards Act by necessary implication ren- 
ders invalid a!l contracts based upon a resolution of the Union Board subsequently 
rescinded by the Government under that section. i 


, Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to 
revise the order of the Court öf the District Munsif of Ram- 
nad, dated 15th August, 1924; in I. A. No. 475 of 1924 in 
O. S. No. 8 of 1924. 

A. Krishnaswami Aiyar for petitioner. 
The Government Pleader for respondents. 
The Court delivered the following 


JUDGMENT :— This is an application to revise the ofder 
of the District Munsif,of Ramnad directing the Secretary of 
State for India in Council to be made a party to the suit which 
was filed by the Rajah of Ramnad against the Union Board 
of Ramnad for a declaration that certain streets around his 
palace belong to him and are not vested in the Union Board. 
Trouble seems to-have arisen from the fact that during the 
survey under the Survey Act these roads were classified as vub- 
lic streets. The suit, however, as appears from the notce of 
the District Munsif, was not a suit under the Survey Act but 
was a suit by the plaintiff to establish his title to the roads. 
There was a compromise entered into between the Rajah of 
Ramnad and the Union Board and this compromise was enter- 
ed into after a resolution of the Union Board. A joint peti- 
tion was put in under O. 23, R. 3 of the Civil Procedure Code 
on the 26th of April, 1924, where it was stated that the parties 
had come to an agreement and that a decree should be passed 
in terms of the razinamah. By that razinamah the defencaat 
Board recognised the ownership of the plaintiff over the lanes 
A, B and C mentioned in the Commissioner’s plan; the plaintiff 
was to allow the public free use of the lanes from 5 A. M. till 
9 P. M. for ever; and the plaintif was given the right to 
close the lanes except during the hours when the public were 
allowed access ; each party was to bear its own costs. lt 
was prayed that a decree be passed in terms of this razinamah. 
This petition was put in on the 26th of April but no order 
was passed on it. It appears from the affidavit filed on be- 
half of the Secretary of State for India in Council that the 
Government on the 4th of July, 1924, long after this petition 
was presented, and purporting to act under S. 38 of the Local 
Boards Act rescinded the resolution of the Union Board to 
enter into a corhpromise. On the date the petiticn to record 


a“ 


~ 
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the compromise came on for hearing, the Secretary of State 
for India in Council put in a petition to be made a party to 
the suit and the District Munsif without deciding the petition 
already filed to record the compromise passed an order raaking 
the Secretary of State for India in Council a party to the suit. 
The present revision ‘petition is filed against that order. 

The contention of Mr. Krishnaswami Aiyar for the peti- 
tioner is that, under O. 23, R. 3, Civil Procedure Code, the 
Court was bound to pass a decree in terms of the compromise, 
such compromise being legal and valid and that it was not com- 
petent to the Court to add a party to the proceedings w'here 
the original parties terminated the suit by a lawfni compro- 
mise. Order 23, R. 3 runs as follows :_ . 

“Where it is proved to the satisfaction of the Court that a suit has 
been adjusted wholly or in part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintiff in respect of the whole or any part 
of the subject-matter of the suit, the Court shall order such agreement, com- 
piomise or satisfaction to be recorded, and shall pass a decree in accordance 
therewith so far as it relates to the suit.” l f 

It seems to me to be clear that if this compromise between 
the Union Board and the plaintif was a lawful and valid one, 
the District Munsif had no power to add any party but hy -had 
only power to pass a decree in terms of the compromise.. 

Sankaralinga Nadan v. Raja Rajeswara Dorai (1) has no 
application. In that case the defendants, who were Shanars, 
were sued as representing their community. -The High Court 
round that the compromise after, decree passed in“favour of 
the trustee by,the Subordinate Judge. was a breach of trust on 
the part of the trustee and that third parties interested were 
entitled to intervene. Their Lordships of the Privy Council 
upheld the order of the High Court. In the present ‘case there 
is no such charge and the suit is-not filed by or against cither 
party in a representative character. 

The fact that the petitioner claims a right or interest in 
the matter cannot, if the suit was terminated lawfully by the 
original parties thereto, allow ‘third parties to agitate their 
rights in the suit. If third persons have any interest in the 
matter; their remedy is to file a’separate suit The District 
Munsif has passed no orders on the validity of the corpromise 
and I think that the order which he has passed making the 
Secretary of State for India in Council a party is clearly pre- 
mature. The first question to.be determined was whether the 
compromise was legal. On this part of the case. have heard 


_ 1. (1908) ILR 31 M 236: 18 M L J 3875(P C). 


Raja 
Rajeswara 
* Muthu- 
ramalinga 
Sethupathi 
Avl. 

v. 
Secretary 
of State for 
- India. 


Raja 
Kajeswara 
Muthu- 

ramalinga 
Sethupathi 
Avl. 
v, 
, Secretary 
of State for 
India. 


62 THE MADRAS LAW JOURNAL REPORTS. Î voi. 


the arguments both of Mr. Krishnaswami Aiyar, for the peti- 
tioner and of Mr. Anantakrishna Aiyar for the Secretary of 
State. Mr. Krishnaswami Atyar argues that the Local Boards 
Act constitutes the defendant, the Union Board of Ramnad, 
as a corporation with all rights. of suing or being 
sued, or acquiring, holding or transferring property, moveable 
or immoveable, or to contract and do all other things which 
it considers proper or expedient for the purposes for which 
it was constituted. The streets vested in the Board under 
the Act ard that Board was, having regard. to the allegations 
in the plaint, the proper party to be impleaded. The contract 
therefore which resulted in the razinamah was a contract en- 
tered into by a body which had authority to enter into the 
contract.’ Such being the case there could be no question of 
the contract not being enforceable.. It is contended by him 
that the provisions of S. 38 of the Act, which gives the Govern- 
ment the power to suspend or cancel any resclution of the 
Local Board, can only be exercised so long as the matter rests 
in the stage of a mere resolution which as between the Board 
and the Government the Government can interfere with, and 
that so long as the rights of third parties are validly created 
under a contract which cannot be impeached on the ground of 
fraud or misrepresentation or ultra vires, the contract is en- 
torceable irrespective of what the Government may do under 
S. 38. Reference has been made to the decisions in dllen v. 
Gold Reefs of West Africa(2:), British Murac Syndicate, Lid. 
y. Alperton, Rubber Company, Lid. (3) and Ratiy v. British 
Equitable Assurance Company (4) and to Vol. VIII of Hals- 
bury’s Laws of-England, p. 384. It is argued by Mr. Ananta- 
krishna Aiyar that S. 38 by necessary implication ren- 
ders all contracts invalid where such contracts are based upon 
the resolution which has been set aside by the Government; in 
other words, that all contracts which are entered inte by Local 
Boards will, by virtue of S. 38, be of no effect if the Gc vern- 
ment later on rescind the resolution by virtue of the powers 
vested in them under that section which gives no time within 


which the contract may be rescinded. This would really mean 


that all contracts are liable to the risk of being cancelled at any 
period irrespective of the rights of the parties. As at pre- 
sent advised, 1 am not prepared to concede so wide a proposi- 
tion, but it is unnecessary for me to give any decisien un the 
point at this stage of the proceedings especially as any decision 
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passed by me on this point would not be subject to an appeal. 
If the case goes to the District Munsif for adjudication as to 
the validity of the compromise and should he pass any orcler 
one way or the other, it would be subject to an appeal. As 
it is, it is difficult to uphold the order of the District Munsitf 
who adds a party without determining whether the compro- 
mise has put an end to the suit. There is no question about 
the effective addition of parties. [I also refrain from saying 
whether should he hold that the compromise is invalid, this 
is a case in which the Secretary of State for India in Council 
should be made a party. 


_ The result is that the order of the District Muns!! ts set 
aside and the case remanded for disposal in the light of the 
observations made above. Costs will abide «nd follow „the 
result. E 


A. S. V. Order set aside : Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__SIR VicroR MURRAY Coutts [ROTTER, 
Chief Justice AND MR. JUSTICE BEASLEY. 
The Commissioner of Income-tax, Madras .. Referring 
O ficer* 
l v. 
Sri Krishna Chandra Gajapathi Narayana 
Deo, Rajah of Parlakimedi. Assessee. 


Income-tax Act (XI of 1922), S. 9, sub-sec. 1(7)—Construction—Vacancies— 
Meaning—House kept ready for owners use but not resided in by him—His 
hability for assessment in respect  of—S. 34—Applicabiltty—Escaped 
assessment—M caning—I ncome-tax Manual—Authority of. ° 


If a man owns a house ready for his own occupation, ready for him to live 
in when he chooses to do so, he is assessable under S. 9, sub-sec. 1 (7) of the 
Indian Income-tax Act (XI of 1922), though he may not reside in it one day in a 
year. ; 


Ouaerc : Whether the sub-section only applies to property which is usually 
let to a tenant. 


ki 


The expression “ escaped assessment” in S. 34 of the Indian Act applies to 
cases where the Income-tax Officer has deliberately adopted an erroneous con- 
struction of the Act just as much as to a case where the officer has not considered 
the matter at all, but simply omitted the assessable property from his view and 
from his assessment. 


The Income-tax Manual is merely a document for the guidance of officials, 
: e e 
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Cases stated under S. 66°(2) of the Income-tax Act by 
the Commissioner of Income-tax referring the following ques- 
tions for the decision of the High Court :— 


(1) Whether the interest on arrears of rent charged by 
a landholder to his tenants is “agricultural income” within 
the meaning of S. 2 (1) (a) of the Incéme-tax Act ? 


(2) Whether income which the Assessing Officer in 
1922-1923 deliberately refrained from taxing can be taxed in 
1923-1924 under S. 34 of the Income-tax Act ? 

(3) Whether under S. 9, cl. (1), sub-clause (vii) of the 
Income-tax Act (XI of 1922), the buildings. mentioned in the - 
schedule to his letter No. 102 of 1924, dated 16th March, 


1925, are exempt from income-tax for the period found 
vacant ? 


M. Patanjali Sastri for Referring Officer. 


T. R. Ramachandra Aiyar for L.A. Govindaraghava 
Aiyar for Assessee in R. C. No. 3 of 1924. 


L. $. Vieeraraghava Aiyar for Assessee in R. C. No. 8 
of 1925. 
The Court delivered the aa 


JUDGMENTS :— The Chief Justice: The short point here 
is whether certain bungalows which belong to the Rajah of 
Parlakimedi are or are not assessable under S. 9 of the Indian 
Income-tax Act (XI of 1922). The sub-section material to 
this question is sub-section 1 (7) 1: 

“In respect of vacancies such sum as the Income-tax @fhcer may deter- 
mine, having regard to the circumstances cf the case, is to be the tax payable 
hy the assessee. ” 

The ‘question we have to determine is what the section 
means by “vacancies”. The executive authorities have issued for 


‘the guidance of their officers a Manual and this case has been 


put forward in the form of asking us to say whether S. 32 of 
the Manual is in consonance with the words of the Act. Ordi- 
warily we should not view the matter from that point cf view 
because the Manual, which is called notes of instructions, is 
obviously merely a document for the guidance of officials. All 
we have to determine is two short questions: first, whether these 
bungalows in the circumstances of the case can be described 
within the meaning of the section as being vacant. The 
second question which I shall deal with separately in a moment 
is whether the assessment in this case can be mgde retrospect- 
ive for one year under the provisions of S. 34. ‘To take the 


~ 
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first question, the Manual says outright that the sub-section only 
applies to property which is usually let to a tenant. Without 
deciding whether that is correct or not and whether 2 man 
who had a house that he never let, but who dismantled it and 
locked it up for the year would or would not -be assessable, it 
is Clear that these houses are in fact never let. ‘The descrip- 
tion of the case stated by Mr. Strathie is quite clear. “ Bunga- 
low No. t is kept by the Rajah as a guest-house for Govern- 
ment Officers and cthers visiting Parlakimedi. Bungalow 
No. 2 ts only used by the Rajah or his officers visiting Berham- 
pore. Bungalow No. 3 is occupied only about two ‘months i in 
the year when the Rajah visits Madras during the season. 
Bungalow No. 4 is occupied during the hot weather ” obviously 
by the Rajah. It is clear from the way in which the case 
is framed that the contention put forward was that, although 
these bungalows were ready for occupation and therefore must 
necessarily have been eguipped with the furniture necessary 
for the occupation of the Rajah, they are not assessable if, in 
fact, it so happened in any one year that they were not j eed 
in by the Rajah or the other persons in question, guests or 
officers of the Rajah's staff.. In my opinion there is nothing 
in the section to warrant that construction and if a man owns 
a house ready for his own occupation, ready for him to 
live in when he chooses to do so__and there is a statement here 
that not only was that the case büt that servants of the Rajah 
were actually kept on the premises in order to get it ready for 
occupation whenever he wanted to go there__he is assessable. 
In these circumstances I think that the case falls within the 
exact words of Lush, J. in Queen v. The Assessment Committee 
of St.. Pancras (1). The words are to be found at: p. 588 
where the learned Judge says this :__ 

“Tf, however, he (that is, the owner) furnishes it (that is, the vacant 
house) and keeps it ready for habitation whenever he pleases to go to it, he is 
an occupier, though he may not reside in it one day in the year.” ~~, 

That seems to me to be conclusive and I respectfully 
agree with that view and think that that is the proper construc- 
tion of the statute. In my opinion, therefore, the assessee is 
liable for assessment in RESDER of all the bungalows referred 
to in the case. 


The next point is heer the assessment can be made 
retrospective. - It appears that in the previous year the In- 
come-tax Officer had to consider the question and com? to the 
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conclusion that the Rajah was not assessable in respect of 
these bungalows. The section of the English Act of 1918,S. 125, 
is quite clear, because it provides expressly for the case where 
an allowance or exemption or abatement unauthorised by the 
Act has been deliberately made by the predecessor of the sur- 
veyor with whom the section is concernéd. The Indian Act 
(S. 34) is not quite so explicit. What it says is this :_ 

“If, for any reason, income chargeable with income-tax has escaped 
assessment in any year or has been nial at too low a rate, me Income-tax 
Officer may, within a year, serve a notice.’ 

It is said that “escaped assessment” must mean not that 
the question has been considered and decided in favour of the 
assessee, but that the Income-tax Officer has omitted to consider 
the question at all or was unaware of the existence of the pro- 
perty now sought to be taxed and therefore passed it over and 
that it does not apply to cases where the Income-tax Officer 
on consideration came to the conclusion, ex hypothesi, an erro- 
neous conclusion, that the property in question was not assess- 
able. It seems to me that construction is forbidden by the 
alternative case put in the section :—+> 

“Where the income ......... has been assessed at toc low a 
trate,” 

That cannot be a matter of mere inadvertence, 
that must refer to a deliberate assessment made by 
the Income-tax Officer in the preceding year with 
knowledge of the facts and circumstances. It appears to me 
that a similar view must ve taken of the previous words 
“ escaped assessment” and that it applies to cases where the 
income-tax Officer has deliberately adopted an erroneous con- 
struction of the Act just as much as to a case where the officer 
has not considered the matter at all, but simply omitted the 
assessable property from his view and from his assessment. 
in my opinion the questions referred to us must both he answer- 
ed adversely to the assessee and it must be held that the pro- 
perty referred to us is not property describable as 
vacant during the year of assessment and that there 
is nothing in the statute to prevent the assessing officer from 
recovering income-tax for the previous year as allowed by 5.34. 

_Rs. 150 will be allowed for costs in each case. 
Beasley, J. :__I agree. 
AS. Veg Two questions answered in afirmative. 


f 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND Mr. JUSTICE 
ODGERS. 


B. S. Mahadeva Aiyar and others ... Appellants* (Defend- 
; ants 10, 6 and 7) 

v. 
Ramakrishna Reddiar.and others ... Respondents (Plaintiffs 
and 1 to 4 defendants). 


Partnersiit—Pariner—Part-payment to save limitation—Power to make— 
Lissolution—Power before and after—Limitation Act, S.21 (2)—Express 
authority to make payment after dissolution—Payment in pursuance of—Effect 
on other partners—Dissolution of firm—Nottice to strangers and old customers— 
Necessity—Contract Act, Ss. 263 to 265. 


So long as a partnership continues, it is a part of the ordinary course of 


partnership business to pay partnership debts, and therefore it 
would ordinarily be sufficient to prove that the debt in 
question was a partnership debt and that the person who paid the interest on 
it or part of the principal was a partner in order to give an extended period of 
limitation calculated from the date of payment as against all the other partners, 

Even after dissolution, S. 263 of the Contract Act provides that the rights 
and obligations of the partners continue in all things necessary for winding up 
the business, and from S. 265 it appears that payment of the firm’s debts is part 
of the business of winding up. 


So far as strangers are concerned, a partnership dissolved is a partnership 
in being, unless and until they receive notice of dissolution. In the case of vid 
customers, express notice is necessary. 


A partnership between defendants 1 and 5 was dissolved as from 11th 
March, 1915, in a suit for dissolution brought by defendant 5. The plaintiffs 
were old customers of the firm and held -’a promissory’ note 
ir favour of* their deceased father, which had been executed 
on 26th August, 1914, by the ist defendant in his capacity as 
managing partner. In a suit brought by them on the said promissory note, it 
appeared that the suit would be barred but for a payment of Rs. 1,000 for 
interest made on 16th August, 1917 by the rst defendant and endorsed by him 
ou the note. Defendant 5 pleaded that the partnership having been dissolved 
long before 16th August, 1917, the ist defendant had no authority to bind 
defendant 5 by an endorsement of part payment in order to save limitation. 

It, however, appeared from the evidence that the plaintiffs had no notice, 
express or constructive, of the dissolution on 16th August, 1917, that defendant 1 
had express authority to make the part payment, and that, in fact, the payment 
was a joint payment by defendants 1 and s. 

Held, that the circumstances of the case were sufficient to fix defendant 5 
ard his heirs with liability and to save limitation. 

Effect of S. 21 (2) of the Limitation Act and of the Full Bench decision in 
Veeranna v. Veerabhadraswami, (1918) I L R 41 M 427. 


` 


Appeal against the decree of the Court of the Subogdinate 
Judge of Rangnad at Madura in O. S. No. 38 of 1920. 





“Appeal No. 90 of 1922. 27th February, 1925. 
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A. Krishnaswami Atyar and K. Krishnaswami A! iyangar 
for appellants. ) 

The Advocate-General, A. Venkatarayaliah, L. Venkata- 
rarasiah and A. N. Krishna Aiyangar for respondents. 

The Court delivered the following — 

JUDGMENTS :— Odgers, J. :__In this case the plaintiffs 
are the sons of one S. V. Manavala Reddiar who died about 
1915 and they sue the defendants who are, as to defendants 2 
to 4, the undivided sons of defendant 1 and as to defendants 6 
and 7, the undivided sons of defendant 5. Defendant 1 and 
defendant 5 carried oh business in partnership in cotton and 
money-lencing under the style of “P.K.N.” Firm. Defendant 1 
borrowed from Manavala Reddy Rs. 10,000 from his family 
iunds, in his (defendant 1’s) capacity as managing partner on 
c6th August, 1¢14. The suit is brought on the promissory 
note executed thereupon (Ex. A). Defendant 1 is also alleged 
to have made and endorsed a payment of Rs. 1,000 for interest 
cn 16th: August, 1917, thus saving limitation. ‘The defence is 
that the partnership between defendant 1 and defendant 5 had 
ceased to the knowledge of plaintiffs long before 16th August, 
1917, and had been dissolved by a decree in a suit for dissolu- 
tion (O. S. No. 7 of 1918) brought by defendant, 5 the capital- 
ist partner, against defendant 1. The decree decided that 
the partnership was dissolved as from 11th March, 1915. 
Consequently defendant 1 had no authority to bind his former 
partner in 1917 by an endorsement of part payment in order 
to save limitation. It is no doubt clear law that,after dissolu- 


` tion no ex-partner has power to do any act to bind another ex- 


partner. Cf. Watson v. Woodman (1) where the Vice- 
Chancello held that it was not there proved that the two par- 
ites concerned had so intended that they should for the purposes 
of that suit be deemed to have continued partners. In Raja- 
gopala Pillai v. Krishnaswami Chetty (2) it was held that the 
‘act that a partner ship | is being wound up 1s by itself insufficient 
ro authorise a surviving partner to bind the repr esentatives of 
a deceased partner. , But in the present case it is clear that 
is regards third parties (in the position of the plaintiffs) there 
was no nctice, express or constructive, given of dissolution and 
S. 264 of the Contract Act is clear that in the absence of such 
notice, persons dealing with a firm are entitled to assume that 
the partnership still continues. [Chundee Churn Dutt v. 
E duljeg CowAsjee Bijuce(3), Gorio v. Vallabhdas (4) ].There- 
-i t1874) 20 q Cases y2. a (r898) 8 M L J z6r. ` 


3. (1882) ILR$C 678, 4. (1915) 17 Bom LR 7462, 
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tore plaintiffs were still entitled even after 1915 to regard the 
partnership. between defendant 1 and. defendant: 5. with whom 
they have dealt for 15 years as subsisting. The question then 
arises, had defendant 1 authority. to bind his firm by making 
this payment. My own opinion is that, as in the case of a 
mercantile firm as here, each partner .is entrusted by his <o- 
partners with a general authority to do any act necessarv foror 
usually done in carrying on the business of such partnership, 
a.partner’s authority extends to making an acknowledgment by- 
part-payment so as to bind his partners. I am fortified in 
this opinion by that of Kumaraswami Sastri, J., in his referring 
Judgment 1 in Veeranna v. Veerabhadraswami (5). However 


2 question has been raised on limitation with regard to the : 


provisions of S. 21 (2) of oe Limitation Act which runs as 
follows :_ ` 


“Nothing in the said sections renders one of several joint contractor's, 
‘partners, executors or mortgagees chargeable by reason only of a written 
acknowledgment Mengo or of a payment made by, or by the agent of, any other 
or others of them.’ 


These words have been construed in Veeranna v. Veera- 
bhadraswami (4) by the Full Bench of a Court. There 
the learned -Judges say :_ - , i 


“Tt is important to notice the exact wording of S. 21 (2) of the Limita- 
tion Act. The section does not say that a person shall not be liable on an 
acknowledgment signed by the partner by reason only of his being a partner 
but by reason only of a written acknowledgment signed by his partner ; and it 
amounts to saying that if you have no more than a written acknowledgment 
signed by one deféndant, the fact that the other defendant is his partner cannot 
affect the latter’s liability. You could obviously have a case where one partner 
signed an acknowledgment in respect of a- gambling debt of his own ; but 
fo. the sub-section, proof of the acknowledgment would be sufficieht to fix the 


other partner with liability, a conclusion manifestly repugnant both to sense and-, 
' t 


justice. ” 

Here there is no question that that part-payment was in 
respect of a partnership debt (Ex. A). There is also ample 
evidence from the surrounding circumstances which we are en- 
titled to look at [V eeranita v. Veerabhadraswami (5) ] for the 
conclusion that there was express authority for defendant 1 
to.make the acknowledgment to rebut the possible validity of 
the contention that from the wordirig of S. 21 (2), Limitatjon 
Act, there is no presumption in India that a partner has power 
to acknowledge though the validity of this contenzon i» , ‘at 
least doubtful after the exposition of the sub- section bY the 
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Full Bench. P. W. 3, a clerk of appellants’ (defendants’) 
hrm, swears that the entry in Ex. E (1) showing the payment 
of Rs. 1,000 on 16th August, 1917, was made under the orders 
of defendants 1 and 5 ; he also states that the partnership has 
rot been wound up or the accounts settled. Defendant 5 
himself applied for a loan to the South Indian Bank in 1915 
(Ex. G) in which he sets out the present loan. Fx. H is 
the defendant 5’s plaint in the dissolution suit against defend- 
ant 1. He says that since his (defendant 5’s) father’s death 
in 1907, defendant 1 and another assistant partner con- 
ducted the entire business. Defendant 5 was obliged to rely 
on defendant 1 for the conduct by him of all matters connected 
with the partnership and all such things as the collection of out- 
standings, etc. In Ex. F, dated 6th February, 1918, the pre- 
sent appellant admits that defendant 1 has to pay a share of 
the debt due to Manavala Reddy. ‘There is also a correspond- 
ence between the Receiver in the dissolution suit and the vakil 
of Manavala Reddi’s sons which shows that at first at any 
rate the appellants were willing to discharge their half of the 
suit debt and did not question their liability to do so. There 
is no doubt on the evidence, which there is no reason to dis- 
credit, that never until this suit was brought did appellants dis- 
pute their liability nor suggest that defendant 1 was not 
authorised to make the acknowledgment. The proviso of 
©. 21 (2) of the Limitation Act as construed by the Full Bench 
can therefore have no application to the present case. I am 
therefore of opinion that the Subordinate Judge was correct 
in the conclusion he came to and I would dismiss this appeal 
with costs of plaintiffs (respondents r__3). Costs not to 
come out-of partnership assets. | 


Spencer, J.: | agree that the appeal must be dismissed 
with costs and I will give my reasons in my own language. 
Defendants 6 and 7 are sons of the 5th defendant, who died 
during the suit under appeal and roth defendant is the Receiver 
in O. S. No. 7 of 1918. 


From the terms of the reference in Veeranna v Veerabhadra- 
swami (5) it appears that the Full Bench had not to con- 
sider the effect of S. 21(2) of the Limitation Act upon acknow- 
ledgments of debts and payments saving limitation by partners 
with express reference to the circumstance of the partnership 
being a continuing one or one that had been dissolved at the 
time of acknowledgment or payment. The learned Judges 


5. (1918) ILR qx M 427: 34 ML J 373 (F B). ` 
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observed that they saw nothing in the sub-section to make it 
necessary to suppose that it was intended to apply to transac- 
tions conducted in the ordinary course of partnership. Thev 
overruled Valasubramania Pillai v. $. V. R. R.M. Ramana- 
ihan Chettiar (6). So long as a partnership continues, it 
is a part of the ordinary course of partnership business to pay 
partnership debts, and therefore it would ordinarily be sufh- 
cient to prove that the debt in question was a partnership debt 
and that the person who paid the interest on it or part of the 
principal was a partner in order to give an extended period 
of limitation calculated from the date of payment as against 
all the other partners. Even after dissolution, S. 263 of the 
Contract Act provides that the rights and obligations of the 
partners continue in all things necessary for winding up the 
Lusiness, and from S. 265 it appears that payment of the firm's 
debts is part of the business of winding up. But after a part- 
nership has become dissolved, it may not be the particular duty 
of every person who has been a partner to pay and acknowledge 
debts of the firm, as by arrangement that may be done by the 
Court, or by a Receiver or by one of the ex-partners acting as 
agent for the others. So far as strangers are concerned, a 
partnership dissolved is a partnership in being, unless and 
until they receive notice of dissolution. In the case of old 
customers, like the plaintiffs in this case, express notice is neces- 
sary [vide Chundae Churn Dutt v. Eduljee Cowasjee 
Bijnee (3) and Pollock and Mulla’s commentary on S. 264]. 
It has not been proved by the evidence in this case that the 
plaintiffs received any notice of the partnership of defendants 
y and 5 having become dissolved on 11th March, 1915 or 
indeed on any date before 16th August, 1917, when.the pay- 
ment of Rs. 1,000 was made by rst defendant to 2nd piaintiff 
according to his evidence as P. W. 4 and the ledger, Ex. E (1). 
For some unaccountable reason no issue as to limitation was 
directly raised in the Lower Court. P. W. 3, who was a 
clerk of the firm, says that the firm’s business was closed on 
14th Thai, Rakshasa, corresponding to 27th January, 1916, 
but 7th defendant who, as authorised agent of his father, 5th 
defendant, brought O. S. No. 7 of 1918 on the file of the 
Sub-Court of Ramnad against 1st defendant to obtain a decla- 
ration that the partnership terminated on 11th March, 19165, 
did not present the plaint-in that suit to the Court before Ist 
February, 1918 (see Ex. H). In paragraph 11 øf the plaint 
7 l 
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the sth defendant states that he was dependent on the rst de- 
fendant for all matters connected with the business of the firm, 
such as the collection of outstandings even after roth March, 
1915, pending the settlement of the accounts. l 


Fifth defendant in Ex. G, a loan application made to the 
South Indian Bank, and 7th defendant in his afidavit (Ex. F) 
and in his letter (Ex. D-2) to the Receiver admitted that the 
debt due to the plaintiffs was a partnership debt of the P. K. N. 
Firm, and P. Ws. 3 and 4 deposed, without being contra- 
dicted or shaken in cross-examination, that the payment of 
Rs. 1,000 was a joint payment by both ist and sth defendants 
and that the entry in the accounts was made under the authkerity 
of both of them. This is quite enough to fix all the appel- 
lants with liability and to save limitation. I agree in the pro- 
posed order for costs. 


Re WA | Appeal dismissed, 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
Present :__Mr. Justice DevADoss AND MR. JUSTICE 
WALLER. 
Sree Rajah Vadrevu Viswasundara Rao 


Bahadur, Zamindar Garu ... Appellant in all appeals* 
v. 
Vannam Paidigadu, minor, by mother 
and Soori and others ... Respondents. 


Limitation Act, Art. 1%30—Decree—Execution—Purchaser of immoveable pro- 
perty at the auction-sale—A pplication for delivery of possession—Period of limi- 
tanon—Prior order for delivery—Default of purchaser in taking delivery— 
fect of. > . 

An application for delivery of possession of immoveable property purchased, 
by a person at a sale held in execution of a decree falls under Art. 180 of the 
Imitation Act and must be made within 3 years of the date when the sale be- 
comes absolute. The fact that during that period an order for delivery had 
been passed but delivery was not effected owing to his own default doés not 
extend the period of limitation. CMSA No. 75 of 1916 and the opinion of 
Oldfield, J. in Nandur Subbayya v. Sri Venkataramayya Apparao Bahadur 
(1918) M W N 214 followed ; opinion of Abdur Rahim, J. in Nandur Subbayya 
v, Sri Venkataramayya Apparao Bahadur, (1918) M W N 214 dissented from. 


Appeals against the decrees of the Court of the Subordi-. 
nate Judge of Cocanada in Appeals Nos. 27, 26 and 28 .of 
1922 preferred against the orders of the Court of the District 
Mungif of Cocanada in C. M. Ps. Nos. 1618, 1617 and 1620 
of 1921 in S. C. Suits Nos. 107, 106 and 110 pf 1916 on the 


e—a m ”——  __ AA 
*A. A. A. O, Nos. 55, 130 & 70 of 1923. 24th July, 1925. 
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file of the Court of the Deputy Collector, Head- -quarters 
Division, Cocanada, respectively. 


) | K. Kameswara Rao for-appellant. . 
P. Somasundaram and |Y. Gangaraju for respondents. 
The Court delivered the following 


JUDGMENT :—The only point involved in, this appeal i Is 
whether Art. 180 is applicable to an application by the pur- 
chaser.of immoveable property at a sale in execution of a 
decree for delivery of possession, or Art. 181. 


The appellant purchased property in execution of a decree 
and the sale was confirmed on 29th June, 1918. - The appli 
cation out of which the present appeal arises was made on 
30th July, 1921. Both the District Munsif and the Subordli- 

nate Judge have held that the appellant’s application is harred 
by limitation under Art. 180 of the Indian Limitation Act. It 
is contended by Mr. Kameswara Rao before us that an appli- 
cation for execution was made in June, 1920, and the District 
Munsif ordered that the property sold should be delivered to 
the purchaser and that this order was not carried out by the 
Court and therefore should be considered to be in force. He 
urges that when a Court passes an order for delivery it is the 
duty of the Court to see that the delivery takes place, and he 
relies upon the wording of O. 21, R. 95, and contends that the 
words “the Court shall, on the application of the purchaser, 
order delivery to be made by putting such purchaser or - any 
person whom he may appoint to receive delivery on his behalf 
in possession Of the property ” lay upon the Court thie duty to 
see that delivery takes place. O. 21, R. 95 makes it obli satory 
on the Court to make an order for delivery on an application 
by the purchaser. The Court is not bound to see that deli- 
‘very is actually effected, for delivery may not take place not- 
withstanding the order of the Court by reason of a third per- 
son being in possession or by some resistance offered by a per- 
son entitled to object to delivery, or the delivery canifot take 
place owing to misdescription or wrong description or owing to 
the absence of the purchaser or his man. In this case the appli- 
cation of June, 1920, was dismissed as the warrant of delivery 
was returned unexecuted as there was no one to take delivery. 
The contention that the order for delivery is in force till actual 
delivery takes place is not supported by the wording of O. 21, 
R. 95, or by any decided case. The contention shat when an 
order for delivery-is made that order is to remain.in. farce: till 
actual delivery takes place is tantamount to saving that an 
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order for delivery is a decree which can be’ kept alive by 
periodical applications. To uphold this contention would be 
to apply Art. 182 to orders passed for delivery. Art. 180 
is clear in its terms. It gives three years’ time for making 
an application for delivery of possession from the date when 
the sale becomes absolute. When there is a specific provision 
applicable to the case, it is not proper to overlook that Article, 


‘and apply Art. 181 of the Limitation Act which is a residuary 


Article applicable to cases not provided for elsewhere in the 
First Schedule to the Limitation Act or by S. 48 of the Code of 
Civil Procedure. 

There is only one reported decision of this Court om this 
point [Nandur Subbayya v. Sri Venkataramayya Apparao 


‘Bahadur (1)]} and the learned Judges who decided that case 


took different views on the question. Abdur Rahim, J., held 
that in a case like this Art. 181 is the proper Article to apply. 
His view’ is that when an application for delivery of posses- 
sion is made and the Court passes an order for delivery that 
order should be considered to be in force till actual delivery 
is effected and he holds that if the Court wanted to dismiss 
the application it should give notice to the applicant to show 
cause why the order for delivery of possession should not be 
dismissed, and that if no notice is given to the auction-purchaser 
to show cause why his application should not be dismissed, the 
dismissal should be considered as shelving the petition for 
statistical purposes. | Where the Court is unable to give effect 
to its order by reason of the absence of the petitioner, who 1s 
bound to be present in order to take delivery, or owing 
to causes over which he has control, it is not the duty of the 
Court to ‘give notice to show cause why the petition should not 
be dismissed. It would be different if the delivery was obstruct- 
ed by the judgment-debtor ; if owing to anything that the 
judgment-debtor does or owing to causes which are beyond the 
control of the auction-purchaser, the delivery is not effected, it 
may be said that the order for delivery remains in force and a 
subsequent application to execute that order is a valid applica- 
tion even if that application may be more than three vears 
after the date of the sale being made absolute. Oldfieia, J., 
took the view that Art. 180 was the proper Article applicable 
to the case. He observes at page 218: 

“Tt has been recognised in a long series of cases [Thakur Prasad v. 
Abdul Hasan already referred to, (1921) 23 All. 13] that a decree-holder’s 
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proceedings can only be held to be legally continued when the interruption to 
them was not occasioned by any fault of his own but either by successful ob- 
jection of a judgment-debtor, or a third party, or by some obstacle interposed by 
the Court.” 


With very great respect we are unable to follow the 
reasoning of Abdur Rahim, J. and we respectfully adopt the 
reasoning of Oldfield, J. Oldfield, J. and Bakewell, J. held 
in a similar case that Art. 180 was the proper Article applicable 
to the case in C. M. S. A. No. 75 of 1916. The decision in 
Jit Mal v. Jwala Prasad (2) has no application to the present 
case. In that case the arrest of the judgment-debtor could 
not be effected as he concealed himself. It was held 
that the application was pending as the arrest could not be 
‘effected owing to the conduct of the judgment-debtor. But 
where owing to the default or laches of the auction-purchaser 
delivery of possession could not be effected, the Court would 
be justified in dismissing the application for delivery of posses- 
sion even though an order for delivery has been made. 
Art. 180 was enacted in the Act of 1908 andthe Article is 
clear in its terms. There is no warrant for extending the 
period of limitation by applying Article 181 to a case where 
owing to the auction-purchaser’s default delivery could not be 
effected. We hold that Art. 180 of the Limitation Act has 
been properly applied to the facts of the case and we dismiss 
this appeal with costs. 

The point involved in C. M. A. No. 130 of 1923 is the 
same and the judgment in this appeal governs that case also. 
C. M. A. No. 130 is dismissed with costs for the reasons given 
in our judgment in C. M. A. No. 55 of 1923. C. M.A. 
No. 70 of 1923 is dismissed without costs. 


T. S. V. Appeals dismissed. 
IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice PHILLIPS. 
K. Venkatanarasimha Rao ... Petitioner* (xst deft.) 
Y. 
Hemadri Suryanarayana 


... Respondent (Plaintiff). 


Civil Procedure Code, S. 141. and O. 9—Scope of—Applicability to petitions | 


under O. ọ—A pplication to restore suit—Dismissal for default—Petition to set 
aside dismissal—lIf lies. i 

A suit having been dismissed for default, an application to restore the suit 
was put in. This application was also dismissed for default and then a 


petition was put in to set aside the latter dismissal. Held, by virtueeof S. 141, 
*C. R P No? 1014 of 1924. l 


24th August, 1925. 
2. (1898) ILR 21 All 155. 
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C. 9 applies to applications put in under O. 9 itself and the Court has jurisdiction 
to restore the application, An application under O. 9 is not a petition in a suit, 
but is an original matter in the nature of a suit covered by S. 141 of the Code. 


Petition under S. 115 of Act V of 1908 praying the 
High Court to revise the order of the Court of the District 
Munsif of Avanigadda at Masulipatam in M. P. No. 1271 of 
1923 in I. A. No. 2641 of 1922 in O. S. No. 825 of 1921. 

P. Satyanarayana for petitioner. 

P. Somasundaram for respondent. 

The Court delivered the following 

JUDGMENT : The only question that arises here is 
whether O. 9 applies only to suits or whether, by reason of 
S. I41, it also applies to applications made under O. 9 itself, 
in this case an application to restore a suit was dismissed for 
default and a subsequent petition was filed to set aside that 
dismissal. The subsequent petition has been allowed and the 
original petition under O. 9 is now under enquiry. 

The contention for the appellant is that the Court had no 
jurisdiction to treat the second application as one to which 
O. 9 is applicable. In Thakur Prasad v. Fakir Ullah (1) 
it was laid down by the Privy Council that S. 647 of the Code 
of 1882, which is equivalent to S. 141 of the present Code, 
included original matters in the nature of suits, such as proceed- 
ings in Probate, Guardianship, and so forth, and did not include 
executions. The question at issue in that suit was whether 
execution petitions were included in that section and 
it was definitely laid down that they were not so included. 
What was held to be included were original matters in the 
nature of suits, but this statement is not exhaustive. It is 
argued that an application under O. g is not an original matter 
in the nature of a suit. ` It certainly is not a peti- 
tion ina suit, forthe suitisno longer on the file. It 
relates to a question quite independent of the suit and one 
which has to be determined on evidence as to matters which 
would be quite irrelevant to the suit. In this sense it seems 
to me to come within the meaning of the Privy 
Council’s observations that S. 647 includes original matters in 
the nature of suits. This view has been taken by the Calcutta 
High Court in Bepin Behari Shaha y. Abdul Barik (2), by the 
Lahore High Court in Abdul Rahman Shah v. Shahanna (3) 
and by the Bombay High Court in Lallubhai Vajeram v. Bai 
Magangavari (4). There is one authority to the contrary, i. e., 

3. (1919) ILR 1 Lah. 339. 4. (1893) ILR 18 Bom. 59. 


— 
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Ramgulam Singh y. Sheo Deonarain Singh (5) which purports 
io follow a Full Bench of that Court reported at p. 133 of the 
same volume, but that Full Bench ruling in effect only repeated 
the decision of the Privy Council in Thakur Prasad v. Fakir 
Ullah (1) where the question for determination was whether 
an execution petition would come under O. 9. The Division 
Bench which purported to follow the Full Bench ruling have 
not discussed the question at length but merely purport to fol- 
low the Full Bench, with ali respect, hardly covered thé point 
in issue. With all respect I agree with the rulings I have 
mentioned above and hold that the Court had jurisdiction to 
entertain this petition. 


The revision petition must therefore be demise’, with 
costs. 


T.S. V. Petition dismissed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VISWANATHA SASTRI. 
Dewan Bahadur G. Krishnamachariar . .Petitioner* (Pf. ) 


v. 
The Municipal Council, Srirangam, 
represented by its present Chairman, 


K. Singam Aiyangar Respondent (Defendant). 


District Municipalities Act, S. 3, cl. (25), S. 9s—Residence—Mcaning— 
Person residing at house within Municipal limits for some days in half- -year— 
Liability to pay professional tax—Residence for 60 days if necessary—Suit for 
recovery of professional tax paid—Maintainability—S. 354 (2), Sch. IV, ch 28— 
Effect. 


The plaintiff, a resident of Hyderabad, had a house within the Municipal 
limits of Srirangam where he came and spent a portion of his vacation. He 
was called upon to pay professional tax for carrying on money-lending business 
at Srirangam and paid the same under protest. 


In a suit brought by the plaintiff to recover back the professional tax collect- 
ed from him, it appeared that he did come and reside at his house at Srirangam 
for some days in the half-year for which the tax was collected. It was cton- 
tended for him that, as he did not reside within the Municipal limits of Sriran- 
gam for 60 days in that half-year, he was not liable to be assessed. 

Held, that, as the plaintiff did come and reside at his house at Srirangam 
for some days in the half-year in question, he was a person liable to be 
assessed, in case he came under S. 95 of the District Municipalities Act. ° 

The plaintiff must be deemed to have resided within the limits of the Sri- 
rangam Municipality within the meaning of S. 3 (25) of the Act. 


— a 








*C. R. P. No. 940 of 1923. 


7 
i 19th August, 1925. 
1. (1894) ILR 17 All 106:5MLJ3(PC). 5. 


(1919) 4 Pat LJ 287. 
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Held, further that assuming that he ought to have resided for-60 days in 
the half-year for which he was assessed, S. 354 (2) of the Act read with cl. 28 
ci Sch. IV barred the suit. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree in S. C. S. No. 5450 of 1922 on the 
file of the Court of Small Causes of Trichinopoly. 

K. R. Rangaswami Atyangar for petitioner. 

N. Rajagopalachariar for respondents. 

The Court delivered the following 

JUDGMENT :— Petition by the plaintiff in S. C. S. 
No. 5450 of 1922 on the file of the Court of Small Causes, 
T’richinopoly, to revise the decree, dated 16th April, 1923. 

The suit was to recover back professional tax collected 
from the plaintiff. The plaintiff is a resident of Hyderabad 
and has a house within the municipal limits of | Srirangam 
where he comes and spends a portion of his vacation. He was 
called upon to pay professional tax for carrying on money-lend- 
ing business at Srirangam and paid a sum of Rs. 50 under pro- 
test. It was urged before me that as he did not reside with- 
in the municipal limits of Srirangam for 60 days in the half- 
year for which the tax was collected, he was not liable to be 
assessed. It was conceded that during the half-year for 
which the tax was levied the plaintiff did came and reside at his 
house at Srirangam for some days. Such being the case , he 
was a person liable to be assessed, in case he came under S. 95 
of the District Municipalities Act. The term “residence ” is 
defined in S. 3, cl. 25 of the Act, and the plaintiff must there- 
fore be deemed to reside within the limits of the Srirangam 
Municipality. Now assuming for a moment that he ought to 
have resided for 60 days in the half-year for which he was 
assessed ; S. 354 (2) of the Act read with cl. 28 of Sch. IV, 
bars the suit. The case appears to me to be on all fours with 
the case of Municipal Council of Nellore v. Rangayya (r) 
which was followed in Municipal Chairman, Virudupatti v. 
Saravana Pillai(2).There a house which was completed only on 
15th August, 1893, was assessed on 11th September, 1893, and 
tax collected for the half-year ending 30th September, 1893. 
It was held that although the building was not ina habitable 
state for 60 days in the half-year, it should not be said that 
there was any illegal levy, and that the remedy lay only by. way 
of appeal to the Municipal Council. I dismiss the petition 
with costs. e aa 

A. S. V. Petitipn dismissed. 

1. (1895) I L R 19 Mad to. ji 2. (1919) 10 L W 592. 
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In THE High COURT oF JUDICATURE AT MApRas. 


PRESENT :— MR. JUSTICE VENKATASUBBA RAO AND 
Mr. Justice REILLY. 


Alagirisami Pillai ...  Appellant* (Petitioner) 
| ae 
Lakshmanan Chetty alias Samuel 


Chetty and another ,.. Respondents (Decree-holder 
: and Judgment-debtor ). 


Civil Procedure Code, O. 21, Rr. 46, 15, 16; Ss. 146, 151—Debt—Attach- 
ment in execution of—Decree obtained on debt by judgment-debtor—Attaching 
creditor's right to execute decree—No attachment of decree ttself—Effect—Pay- 
ment of debt to judgment-debtor or order of Court recording satisfaction thereof 
—Effect on attaching creditor's right—S. 60, O. 38, R. 6—Money payable under 
partition-deed—Right in—Vested or. contingent—A ttach'ment of, in. execution. 


Under a deed of partition: dated 9th February, 1918, between L and his 
cn-parceners, a sum of money fell to the share of L. The deed recited that the 
sum fell to L’s share but was to be retained by his brother R, who was bound to 
pay it over to the former. -R could not in the meantime alienate his property 
ard was enjoined to pay L interest at a rate fixed. 


The appellant filed a suit for money (O. S. No. 495 of 1919) against L ind 
attached before judgment the debt due to him under the partition- 
deed. On 3rd July, 1919, the appellant obtained a decree in his suit. Some time 
after this L filed a suit against R (O. S. No. 772 cf 1920) for recovery of the 
money due to-him under the _ partition-deed and obtained a decree on 
and February, 1921. Within a month of that decree L and R entered into a 
settlement and L reported satisfaction which was recorded on 2nd March, 1921. 

On 27th July, 1921, the appellant applied for permission to execute under 
C. 21, R. 16 of Civil Procedure Code L’s decree against R in O. S. No. 772 of 
1920. That petition was dismissed by the Court below, and the appeal was 
against the orde» dismissing the petition. 


Per Venkatasubba Rao, J.:—The appellant who attached the debt but who 
failed to attach the decree in O. S. No. 772 of 1920 could nevertheless execute it 
as if he had attached that decree also. The attachment placed on tlfe debt fasten- 
ed itself on the decree without any further act on the part of the attaching ere- 
ditor. The debt matured into and merged in the decree and the attachment got 
raturally transferred from the debt to the decree. 


Quaere : Whether, if the appellant relied as a source of his title upon the 
attachment of the decree, he could ignore, a payment made prior to that attach- 
ment. 


Per Reilly, J. -—The attachment of the debt did not grow or ripen into on 
become converted into the right to execute the decree obtained on the 
debt. It was necessary for the appellant to attach the decree on the debt. His 
petition to execute the decree ought not to have been dismissed, and he ought to 
have been ‘allowed to amend it by adding a prayer for the attachment of the 
cecree in O. S. No. 772 of 1920. 


Per Venkatasubba Rao and Reilly, JJ. -—L’s interest in the sum retained by. 


R wasa vested interest and not a contingent interest and it was attachable un- 
AA AA WA AA AA AA Ss 
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Alagirisami der S. 60 and: O. 38, R.-6, Civil Procedure Code. Neither the alleged pay- 
Pillat ment of the debt by R nor the order of the Court recording satisfaction was an 
Pakka ah cbstacle in the way of the appellant executing the decree. 


Chetty. Previous to the suit by L against R (O. S. No. 772 of 1920) for the recovery of 
the corpus of the debt attached, L had instituted against him a suit for the 
interest on the debt(O. S. No. 231 of 1919). That suit(231 of 1919) was decreed on 
1€th December, 1919. The appellant attached that “decree and realised on 27th 
July, 1920, about a tenth of the amount due to him. On a contention .being 
raised that the realisation of that portion extinguished the appellant’s Attach- 
ment before judgment of the whole debt, weld that the rights of the appellant 
wi der the original attachment of the debt did not thereby become exhausted and 


tt at the appellant did not thereby render himself incapable to pursue his furthe 
remedies, f 


Per Venkatasubba Rao, J. :—If the gift and direction as to payment, are 
d:stinct, the direction as to the time of payment does not postpone the vesting. 


Appeal against the decree of the Court of the Subordinate 
| Judge of Dindigul in A. S. No. 33 of 1922 preferred against 
the order of the Court of the District Munsif of Dindigul in 
E. P. No. 673 of 1922 in O. S. No. 772 of 1920. 
B. Sitarama Rao and L. V. Krishnaswami Aiyar for 
appellant. 
K. Rajah Aiyar for respondent. 
The Court delivered the following 
Venkata- JUDGMENTS :_Venkatasubba Rao, J : Before dealing 
subba Kao J. with the questions of law raised, I shall briefly set forth the 
facts. 
Lakshmanan Chetty entered into a partition with h's co- 
parceners under the deed of division dated 9th February, 19.18. ° 
A sum of money fell to his share and this sum was retained 
under the terms of that deed with his brother Ramalinga 
Chetty. The appellant filed a suit for money (O. S. No 495 
Cf 1919) against Lakshmanan and attached before judgment 
the debt due to him under the partition deed. The appellant 
on 3rd July, 1919, obtained a decree in his suit. Lakshmanan 
some time after this filed a suit against Ramalinga (G. S. 
No. 772 of 1920) for recovery of the money due to him under 
the partition deed and obtained a decree. Lakshmanan and 
Ramalinga within a month of this decree entered into a settle- 
J ment and Lakshmanan reported satisfaction which was 
recorded. » 

The decree was obtained by Lakshmanan in O. S. No. 772 
of r920 on the 2nd February, 1921, satisfaction was entered on 
2nd March, 1921 and the appellant on 27th July, 1921, applied 
to execute th¢ decree in O. S. No. 772 of 1920. 

' The first question that has to be determined is, tan the 
appellant who has attached the debt but who has ‘failed to 


\ } 


~ 
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attach this decree execute it as if he has attached the decree 
also ? 


The attachment of a debt is effected under O. 21, R. 46, 
Civil Procedure Code. It is made by a written order prohi- 
biting the creditor from recovering the debt and the debtor 
from paying it. It is conceded that the attachment was in 
force on the date Ramalinga alleges he’satisfied the decree by 
payment to Lakshmana. Ramalinga in making the payment 
acted in contravention of the prohibitory order and Lakshmana 
in receiving the debt was equally guilty of disobedience of that 
order. 


"Under S. 64, Civil Procedure Code, any payment to the 
judgment-debtor contrary to the attachment is void as against 
all claims enforceable under the attachment. For the appel- 
lant Mr. B. Sitarama Rao, his learned Vakil, contends that if 
it was incumbent upon him to follow up the attachment of the 
debt by attaching the decree Ramalinga could successfully plead 
that his payment was not void against the attachment of the 
aecree. In other words, if the appellant could trace his rights 
to the attachment of the debt, the payment relied on by Rama- 
linga subsequent to that attachment would be void against it ; 
but if the source of the appellant’s title should be held to be 
attachment of the decree, Ramalinga could successfully rely 
upon the payment made prior to that attachment. To bring 
-out the point of Mr. Sitarama Rao’s contention I shall take 
an illustration. A attaches a debt due from C to B. Then 
B sues C and ebtains a decree. On the same day as judgment 
is obtained C pays up the amount to B. If the right rule is 
that the decree must be attached 4 may be easily defeated, for 
even more than ordinary diligence on his part will not prevent 
B from receiving and C from paying the sum decreed. 


The Civil Procedure Code does not contain a provision 
to the effect that the payment shall be void not only as against 
the later attachment of the decree but also as against the prior 
attachment of the debt. To this extent there is a lacuna in 
the Code. But by a distinct provision the creditor is prohibit- 
ed from paying the debt attached. In the circumstances, what 
is the reasonable view to take ? I am prepared to hold that 
the attachment placed on thle debt fastens itself on thé decree 
without any further act on the part of the attaching creditor. 
The debt matures into and merges in the decree ant] the Attach- 
nient gets naturally transferred from the debt to the decree. 
Consistent with the policy and the provisions of the Code this in 

R—II 


Alagirisami 
Pillai 
v. 
Lakshmanan 
Chetty. 





Venkata- 
subba Rao, J. 


Alagirisami 
Pillai, 
a. 
Lakshmanan 
Chetty. 





Venkata- 
subba, Rao, J. 


$2 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


my opinion is the only reasonable view to take. It has been 
held by the Judicial Committee in Beti Maharani v. The Col- 
lector of Etawah (1) that when a debt is attached a suit for 
its recovery is not stayed. The order of attachment is in- 
fringed only if the restrained creditor pays the debt to the res- 
trained debtor and it is pointed out that very often it may be 
desirable to institute a suit. Can the attaching creditor’s rights 
be then defeated by the debtor converting the simple debt into 
a decree debt and receiving payment ? The common sense 
of the thing demands that this cannot be countenanced. 

The appellant’s learned Vakil relies upon S. 146, Civil 
Procedure |Code, which runs thus :— . ; 

“Save as otherwise provided by this Code or by any law for the time 
beng in force where any proceeding may be taken or application made by or: 
against any person, then the proceeding may be taken or the application may be 
made by or against any person claiming under him.” 

Lakshmana could apply to execute the decree. The 
appellant as one claiming under him could likewise execute it. 
This contention seems to me to be perfectly sound. The 
respondents’ learned Vakil urges that O. 21, R. 16 goveins the 
case of a transferred decree-holder, that that provision is com- 
plete and self-contained and S. 146 cannot be invoked. I can- 
not accept this argument. Is there anything in O. 21, R. 16 
prohibiting persons other than those mentioned in it from be- 


ing treated as transferee decree-holders ? It is only in that 


case that S. 146 will not apply by reason of the words “ save 
as otherwise provided by this Code.” To place a narrow con- 
struction on S. 146 will be to defeat the very obfect of that sec- 
tion. In thie very nature of things, it is impossible to provide 
by express provision for every conceivable set of facts that 
may arise. It is just to meet this contingency that Ss. 146 and 
151 have been enacted. I am against whittling down the 
scope of S..146 by placing a too limited and narrow construc- 
tion upon it. It must receive its full effect and I think the 
appellant can‘invoke it in the present instance. 

The view I have taken receives strong support from 
Muthia Chetty v. Lodd Govindoss Krishnadoss (2). The 
point that had to be decided was, could a transferee of a part 
of the decree execute it ? It was contended that he could not 
and for that position reliance was placed on O. 21, Rr. 15 and 
16. The contention advanced may be put thus —R. 15 
refers to a ease of a decree passed jointly in favour uf two or 


e 1. (1894) I LR 17 A 198 at 210 (P C). | 
2. (1921) IL R44 M 919: 41 ML J 315 (F B).. 
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more persons. In that case, application for execution of the 
whole decree may be made by one or more of the joint decree: 
holders. Next R. 16 provides for the transfer (1) of an 
entire decree, and (2) of the interest of a decree-holder ina 
decree passed jointly in favour of two or more persons. lt 
was argued that the transfer by a decree-holder of a part of 
a decree does not fall either under R. 15 or R. 16 and the 
transferee in that case could not therefore execute the decree. 
It need hardly be observed that this was a most unjust conten- 
tion, the Full Bench holding that S. 146 was applicable reject- 
ed the argument. Wallis, C. J., observes that the section 
should receive a.beneficial interpretation and as execution by a 
transferee of a part of a decree is not prohibited by O. 21, 
R. 16, there is nothing to prevent S. 146 from receiving its 
full effect. With the observation of Kumaraswami Sastri,J., 
that the Courts ought not to refuse relief on the ground that 
the legislature has not made provision for a particular case, | 
entirely agree. 

I do not think it necessary to refer in detail to the cases 
cited for the respondent where the scope of S. 146 was res- 
tricted. Mathurapone Zemindari Co. v. Bhasaram Mon- 
dal (3) may be taken as representing a class of cases. But 
this may be easily distinguished as what was assigned was. pro- 
perty in the suit previous to the decree. In Shib Charan v. 
Ram Chandar (4),'which may also serve as a type, there was 
a transfer of the property subsequent to the decree and it was 
held that the transferee could not invoke S. 146. ‘This case 
also is distinguished from the present. But I must dissent 
very respectfully from the observations made in it in regard 
to the effect to be given to $..146. It will be moreqver appa- 
rent-that in the various cases relied on by the respondent (of 
which these two are typical) the transferee could have safe- 


guarded his position by taking appropriate proceedings under 


the provisions of the Code. But in the present instance, this 
element is wanting and in my opinion this makes a very great 
difference. 


I therefore hold that the appellant can rely upon S. 146. 
Two minor contentions I may now dispose of. First, it js 
argued that as Lakshmana who certified that the decree was 
satisfied could not execute it, the appellant could have no 
higher rights under S. 146. This argument is based upon a 
misapprehension. The appellant claims under Lakshmana in 


ee a 
3. (1924) I LR 51 C 703. 4: ATR 1922 All 98, 
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the sense that he acquired Lakshmana’s rights as on the date 
of the decree. As I have remarked, the simple debt became 
merged in the decree debt and the moment the decree “was 
passed the attachment of the debt became automatically con- 
verted into attachment of the decree, and any dealing by 
Lakshmana will not in consequence be oftany avail. 


The other contention has reference to certain facts which 
I have not so far mentioned. Lakshmana, previous to filing 
the suit (No. 772 of 1920) against Ramalinga for the re- 
covery of the corpus, had instituted against him a suit for 
the interest on the debt. This suit was O. S. No. 221 of 
1919 and was decreed on 16th December, 1919. ” The appel- 
lant attached this decree and realised on 27th July, 1920 about 
a tenth of the amount due to him. Itis urged that the zights 
under the original attachment of the debt became thus ex- 
hausted and the appellant rendered himself incapable to pursue 
further remedies. This argument is untenable as what was 
attached was the entire debt and the recovery of a portion can- 
not bar the recovery of the balance. 


Then remains one of the main contentions raised, namely, 
that the attachment is void as Lakshmana had only a contingent 
interest in the sum attached and S. 60, sub-clause (m), Civil 
Procedure Code, declares such an interest not liable to attach- 
ment. Whether Lakshmana took a vested or a contingent 
interest 1s a question of intention and on a construction of the 
partition deed [I find no difficulty in holding that his interest 
was vested. It recites that the sum fell to + Lakshmana’s 
share but is to be retained by Ramalinga who is bound tc pay 
it over to the former at his marriage. Ramalinga cannot in 
the meantime alienate his property and is enjoined t> pay 
Lakshmana interest at a rate fixed. 


It is a well-known rule of construction that if the gift and 
direction as to payment. are distinct, the direction as to the 
time of payment does not postpone the vesting. The ques- 
tion is are there words constituting a gift independent of the 
direction to pay ? If there are, the interest is a vested 
interest. In the deed in question, there is a present gift with 
a postponed payment and a vested interest is thus created. 
Batholomew’s Trusts (1 Mac RC 354 Re Hart’s Trusts 3 De 
G & J 195 at 202 ; Hawkins’ Wills, 2nd Edn., 1912, p. 270 at 
272),A stipulation that interest shall be given in the meantime 
shows that a present gift was intended. A bequest to 4 to be 
paid on his marriage with a clause that interest’shall be paid 
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ull then, is vested. [Vize v. Stoney (5)]. The result is 
that the last contention also fails. 

My learned brother thinks that the admen of. the 
debt cannot become automatically transferred into an attach- 
ment of the decree. Although we take different views on this 
point our conclusions do not materially differ. According to 
my view, attachment of the decree in the circumstances 1s not 
essential ; according to my learned brother’s view, this attach- 
ment cannot be dispensed with, but neither the alleged pay- 
ment by Ramalinga nor the order of the Court recording satis- 
faction is an obstacle in the way of the appellant executing the 
decree. On the point, namely, whether the appellant, if he 
relies as a source of his title upon the attachment of the decree, 
can ignore a payment made prior to that.attachment, I would 
prefer to express no opinion at present. Although we give 


different reasons for our conclusions, we are agreed that the. 


appellant has not lost his remedy and that he is not bound by 
the alleged payment or the recording of satisfaction. 1 have 
therefore no objection to the appellant being directed to amend 
his execution petition by asking for attachment of the 
decree and I accordingly agree to the order being in the terms 
suggested in my learned brother’s judgment. 

Reilly, J.: | agree that Lakshmanan Chetti’s interest 
in the Rs. 1,233, to which he was entitled under the partition- 
deed, Ex. III, was a vested interest and not a contingent inter- 
est and it was attachable under S. 60, Civil Procedure Code, 
and R. 6 of 0.38, Civil Procedure Code, on 17th 
Tune, 1919, as a debt due to him, though on that date he could 
not enforce payment of it. But with great respect I find my- 
self unable to agree that the appellant was entitled on the 
strength of his attachment before judgment to execute the 
decree for that amount which Lakshmanan Chetti afterwards 
obtained in O. S. No. 772 of 1920 on the District Munsif's 
file without attaching that decree. 


My view of the position in this case is as follows :— 
The appellant instituted O. S. No. 495 of 1919 on the District 
Munsif’s file, a suit for money, against Lakshmanan Chetti 
(Respondent 1) and on 17th June, 1919, obtained in that suit 
an attachment before judgment of the debt due to Lakshmanan 
Chetti from his brother, Ramalinga Chetti, (Respondent 2) 
under Ex. III. The attachment order is not before us ; but 
it is admitted that it was in the usual form, prohibiting® Laksh- 
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manan Chetti from recovering the Rs. 1,233 or the interest on 
it and Ramalinga Chetti from paying that amount or the 
interest on it until the further order of the Court. On 3rd 
January,1920,the appellant obtained a decree in his suit against 
Lakshmanan Chetti for Rs. 624. It is not disputed that the 
attachment order prohibiting Lakshmanan Chetti and Rama- 
linga Chetti from recovering and paying the debt respectively 
was not affected by that decree but remained in full force after 
the making of that decree. Meanwhile Lakshmanan 
Chetti, who had filed O. S. No. 231 of 1919 against 
Ramalinga Chetti for the whole debt due to him under 
Ex. III, had, on 16th December,1919,obtained a decree in that 
suit only for the interest on the principal amount, his claim: for 
the principal amount being dismissed as premature on the 


ground that he had not then been married and therefore had 


not fulfilled the condition on which the principal was to become < 
payable. The appellant's attachment before judgment did 
not prevent Lakshmanan Chetti from prosecuting that suit to 
a decree ; but it did prohibit him from recovering any amount 
under his decree. ‘The appellant then attached in execution 
of his own decree the decree for interest which Lakshmanan 
Chetti had obtained in O. S. No. 231 of 1919, executec the 
latter decree under R. 53 of O. 21, Civil Procedure Code, and 
realised the amount due under it, Rs. 68-4-0, from Ramalinga 
Chetti. It has been suggested before us for Ramalinga 
Chetti that the execution of this decree of Lakshmanan Chetti 
against him for the interest so far due on the Rs. 1,233 some- 
how extinguished the appellant’s attachment before judgment 
o{ the whole debt. I agree that that could not be so and that 
the order prohibiting Lakshmanan Chetti from recovering and 
Kamalinga Chetti from paying the debt persisted after the 
execution by the appcllant of Lakshmanan Chetti’s deciee in 
O. S. No. 231 of r919.. Later on Lakshmanan Chetti ful- 
filled the condition of marriage and instituted another suit, 
O. S. No. 772 of 1920 on the District Munsif's file, against 
Ramalinga Chetti for the principal amount of Rs. 1,233 and 
the interest on it not so far recovered. That he was entitled 
to do in spite of the appellant’s attachment before judgment ; 
and he obtained a decree for the whole amount claimed and 
costs on 2nd February, 1921. That decree the appellant 
could have attached and executed under R. 53 of O. 21, as he 
had alfeady #ttached and executed the decree in Lakshraanan 
Chetti's previous suit, O. S. No. 231 of 1919. ° But before 


P 
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he bestirred himself to. ad so, Lakshmanan Chetti, on 22nd 
February, 1921, took out an arrest warrant against Ramalinga 
Chetti, who appears:to have been arrested under it. On 2nd 
March, 1921, Lakshmanan Chetti reported to the Court that 
Ramalinga Chetti had paid the full amount of the decree to 
him, and the District Munsif_recorded full satisfaction. On 
27th July, 1921, the appellant applied for permissicn to 
execute under R. 16 of O. 21, Civil Procedure Code, Laksh- 
manan Chetti’s decree against Ramalinga Chetti in 0.5. 
No. 772 of 1920. That is the petition against the dismissal 
of which, after confirmation of the dismissal by the Subordi- 
nate Judge, the present appeal is preferred. 


The appellant claimed to execute the decree under R. 16 
cf O. 21. He did not attach Lakshmanan Chetti’s decree 
under R. 53 of O. 21, and in explanation of his failure to 
do so it is suggested that he could not do so because the rècord- 
ing of satisfaction on 2nd March, 1921, stood in his way. I 
may remark that, if the recording of satisfaction stood in the 
way of his attaching the decree in July, 1921; it equally stood 
in the way of the appellant executing the decree as a transferee 
under R. 16 of O. 21. But I cannot see that the recording 
of satisfaction was a bar to execution of the decree by the 
appellant.- There is nothing sacrosanct about the recording 
of satisfaction. As between Lakshmanan Chetti and Rama- 
Inga Chetti the admission of Lakshmanan Chetti that he has 
received the full amount of the decree may be conclusive. So 
far as the purposes of the Court are concerned, the recording 
of satisfaction is a mere matter of office business, a note that 
those proceedings are closed. In my opinion it-cannot be 
supposed for a moment that by settling the decree between 
themselves and getting the Court to record satisfaction as 
between them Lakshmanan Chetti and Ramalinga Chetti 
were able to defeat the rights of third parties, still less that 
they were able by so doing to evadethe prohibitory order 
-gainst them, which was still in force. To allow them so to 
defeat the order obtained by the appellant would be to allow a 
clear abuse of the process of the Court and a clear 
fraud upon the Court. It is, not disputed that the 


District Munsif recorded satisfaction in (ignorance of- 


the appellant’s attachment before judgment, which was 
not brought to his notice. Even between* the parties 
to a decree arPorder recording satisfaction which has been 
obtained by fraud may be vacated. [See Paranjpe v. 
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Kanade (6) and Vilakathala Raman v. Vayalil Pachu(7)'.. 
As stated in Syed Tuffuzzool Husain Khan v. Raghunath Per- 
shad (8), which was quoted before us for another purpose, 
“to proceed so far as the practice of his Court will allow him 
to recall and cancel an invalid order is not simply permitted 
to, but is the duty of, a Judge who should always be vigilant 
not to allow the act of the Court itself to do wrong to the 
suitor.” That principle is now clearly recognised in S. 151, 
Civil Procedure Code. In my opinion, had the appellant in 
July, 1921, applied for the attachment of Lakshmanan Chetti’s 
decree in O. S. No. 772 of 1920 and had Ramajinga Chetti 
then objecced that he had already satisfied the decree by pay- 
ment to Lakshmanan Chetti, the answer would have been that 
that payment made in defiance of the prohibitory order cbtain- 
ed by the appellant and still in force, could affect the appel- 
lant in no way; and, if it had been further objected that the 
formal order of the District Munsif made on 2nd March, 
1921, recording satisfaction of the decree stood in the appel- 
lant’s way. an; objection which personally I see very little 
force_it would obviously have been within the District Mun- 
sif’s power under S. 151, Civil Procedure Code, to cancel that 
order. In my view the proper course for the appellant in 


‘July, 1921, was to attach the decree in O. S. No. 772 of 1920 


under R. ¢3 of O. 21 and proceed to execute it against Rama- 
linga Chetti, who could have raised no-effective bar to his do- ` 
ing so. Section 64, Civil Procedure Code, would not perhaps 
have been applicable, as the appellant would not have been 
enforcing his decree under his original attachment before judg- 
ment but under his attachment of the decree itself. But, as 
the satisfaction of the decree by Ramalinga Chetti could not 
have been pleaded successfully against the appellant, the 
road to the execution of the decree by the ordinary procedure 
of attaching it would have been open to him. 

It has been contended before us that it was unnecessary 
for the appellant to attach Lakshmanan Chetti’s decree on the 
debt in O. S. No. 772 of 1920 because on the making of that ` 
decree the appellant’s original attachment of the debt in some 
way developed into an attachment of the decree. With res- 
pect, I am unable to accept the contention. Attachments in 
execution or before judgment are in their nature merely means 
of getting the property concerned into the control of the Court 
——_—___@______@ __.._ AAA 


6 (1882), 1 L R.6 Bom 148. 7, (194) 27 ML fF 172. 


8. (1871) 14 MIA 40. 
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and of restraining the party against whom they are directed 
from transferring, delivering, changing or destroying the pro- 
perty. By special provisions in R. 53 of O. 21 an attachment in 
execution of any'of certain special classes of decrees__not all 
decrees__carries with it a special privilege, namely, the right 
to execute the decree attached. This is a peculiar privilege, in 
itself quite foreign to the idea of attachment and given only 
by special provisions. | Unless those special provisions are 
complied with, I do not understand how that special privilege 
can be acquired. ` In the present case what the appellant got 
when the debt was attached at his instance was an order pro- 
hibiting Lakshmanan Chetti from recovering it and Ramalinga 
Chetti from paying it. He acquired by that order no right to 
sue on the debt or to collect it or to give a valid discharge of 
it. How can the prohibitory.order which he obtained grow 
or ripen into or be converted into something quite different, 
namely, the right to execute a decree obtained on the debt ? 
It appears to me that that is impossible without some provision 
of law to that effect. The special privilege of executing 
Lakshmanan Chetti’s decree, it is something quite different in 
nature and effect from the prohibitory order, was, in my view, 
cpen to the appellant only if he took, as he could have taken, 
the.special step necessary for obtaining that privilege, namely, 
the attachment of the decree. Incidentally I may point out 
as a minor difficulty in the theory that the attachment of the 
debt automatically develops into the attachment of any decree 


in that debt, that the decree in most cases include an amount 


for costs to Which the attachment of the debt itself cannot 
apply. In the present case the costs awarded to Lakshmanan 
Chetti by the decree in O. S. No. 772 of 1920 were consider- 
able. 


I do not think it necessary to consider in this case the 
question whether the appellant should be regarded as “ claim- 
ing under  Lakshmanan Chetti in any sense within the mean- 
ing of S. 146, Civil Procedure Code. As the case appears to 
me, the appellant might have proceeded under the definite 
provisions of R. 53 of O. 21, andit therefore is unnecessary 
__and irideed impossible__for him to call in aid for his present 
purpose the provisions of S. 146.’ Similarly the appellant 1 is, 
in my view, mistaken in attempting to represent that he is in 
any sense « transferee of Lakshmanan Chetti’s decree, under 
R. 16 of O. 21 instead of claiming his right to attach that 
decree and then execute it. If I may say so, the appeliant in 
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attempting to make use of S. 146 and R. 16 of O. 21 ir this 
case appe:rs to be taking a very circuitous route to get round 
an obstacle which does not really lie in his path or which at the 
worst would crumble at a touch, namely, the District Munsif’s 
order recording satisfaction. 

I do not think that the appellant’s-petition under appeal 
should have been dismissed. The proper course would have 
been to allow him to amend it by adding a prayer for the 
attachment of the decree in O. S. No. 772 of 1920. I agree 
that the present appeal should be allowed with costs, that the 
dismissal of the appellant’s execution petition should be set 
aside and that the petition should be remanded to the District 
Munsif for fresh disposal ; but I would add a direction that 
the District Munsif should allow the appellant to add a prayer 
for the attachment of Lakshmanan Chetti’s decree in O. S. 
No. 772 of 1920. 
ve. OSV: ares Appeal allowed. 

In THE HIGH Court or JUDICATURE AT MADRAS. 

PRESENT :__Mr. Justice DEvADoss AND Mr. JUSTICE 
WALLER. 

Muthuvenkatarama Reddiar and 


two others ... Appellants* (Petitioners) 
V. 
The Official Receiver of South 
Arcot and two others ...Respondents (Official Receiver 


and Respondents Nos. so and 51). 

Provincial Insolvency Act, §. 28, cl. (5)—Civil Procedure Code, S. 60, cl. (c) 
—Agriculturist—Houses and other buildings belonging to aw agriculturist— 
Meaning—Large landed proprietor whose sole income is from land if an agri- 
culturist—House and cattle-shed belonging to him if exempt under S. 60, cl. (c). 

Under Ss 28, cl. 5 of the Provincial Insolvency Act, all properties which are 
exempt by reason of S. 60 of the Civil Procedure Code, or by any other Jaw 
from liability to attachment and sale in execution of a decree do not vest in 
the Official Receiver and are therefore not liable to be sold to satisfy the claims 
of the creditors. . 

The appellants were adjudicated insolvents on their own petition in 1922. 
They applied to the District Court on 24th July, 1924, for a declaration that 
two items of property, a terraced house and a cattle-shed, did not vest in the 
Official Receiver, their contention being that they were agriculturists and that 
the two items which were buildings which they occupied were exempt from 
the operation of the Insolvency Law by reason of S. 28, cl. 5 of the Provincial 
Iusolvency Act. 

The appellants were large. landed proprietors owning about 300 acres of 
land worth nearly a lakh and their debts amounted to Rs. 1,35,000 aud odd. 
The twe itemsewere valued by the appellants themselves at Rs. 6,coo and 
Rs. 1,000 respectively. e 


í ya ae ee 
4A AO No. 1 of 1925, 24th September, 1925. 
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Held, that the appellants were not entitled to plead exemption under S. 60, 
ci, (c) of Civil Procedure Code. 

Per Devadoss, J. :—A large landed proprietor, even though his sole income 
is from land, is not an agriculturist within the meaning of S. 60, cl. (c) ef Civil 
Procedure Code. The protection given by that clause is given to small owners 
of land as well as actual tillers of the soil, The word “ agriculturist”’ must 
te interpreted in a strict sense. The appellants are not agriculturists within 
the meaning of the clause. Further, in order to make out that the house and 
cattle-shed come within the meaning of the clause, the appellants must show 
that they have been occupied for purposes of agriculture, that is, in order to 
enable the owner or occupier to cultivate land. 

Per Waller, J.—The appellants’ land having vested in the Official Receiver, 
and there being nothing to show that they cultivate any other land as labourers 
or tenants, they cannot any longer be described as agriculturists. A house, 
to be exempt from attachment under S. 60, Civil Procedure Code, must belong 
to or be occupied by an agriculturist as such, i. e, for the purpose of agriculture. 

Appeal against the order ofthe District Court of South 
Arcot at Cuddalore, dated the 17th November, 1924, in 
I. A. No. 399 of 1924 in I. P. No. 14 of 1922. 

S. T. Srinivasagopalachari for appellants. 

C. Padmanabha Aiyangar and T. D: Sriniwasachari for 
respondents. 


The Court delivered the following 


JUDGMENTS :_Devadoss, J. : The appellants were 
adjudicated insolvents on their own petition in 1922. They 
applied to the District Court on 24th July, 1924, for a declara- 
tion that the two items of property, a terraced house and a 
cattle-shed, did not vest in the Official Receiver. The Dis- 
trict Judge dismissed their petition, and they have preferred 
this appeal. ° 


The contention of the appellants is that they are agricul- 
turists and the two items which are buildings which they. occu- 
pied are exempt from the operation of the Insolvency Law by 
reason of S. 28, cl. 5, of the Provincial Insolvency Act. The 
appellants are large landed proprietors owning about 300 acres 
of land worth nearly a lakh and their debts amounted to 
Rs. 1,35,000 and odd. The two items are valued by the 


appellants themselves at Rs. 6,000 and Rs. 1,000 respectively.’ 


Under S. 28, cl. 5 all properties which are exempt by reason 
of S. 60 of the Code of Civil Procedure or by any other law 
from liability to attachment and sale in execution of a decree 
do not vest in the Official Receiver and are therefore not liable 
to be sold to satisfy the claims of the creditors. The ques- 
tion for determination is whether the two buildings comewith- 
in S. 60, cl. (c4 of the Code of Civil Procedure, Clause (cò 
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“Houses and other buildings (with the materials and the sites thereof 
and the land immediately appurtenant thereto) and necessary for their enjoyment 
belonging to an agriculturist and occupied by him.” - 

In order to claim exemption under S. 60, cl. (c), two 
points should be found in favour of the appellants, (1) ‘the 
appellants are agriculturists within theemeaning of cl. (c) ; 
end (2) the house and cattle-shed are such as are mentioned 
in cl, (c). | 

The term ‘agriculturist ’ means etymologically one versed 
in agriculture and is not used in cl. (c) in its- 
etymological sense but it is used to denote a per- 
son making his living by tilling the soil, in other words, 
one whose sole means of livelihood is gained by cultivating 
land and does not necessarily mean only a person who works| 
with his hands. But it means and includes a small holder 
of land who tills the soil and cultivates it. Clause (c) has 
to be read in the light of cls. 1 and 2. What is exempt fron 
ettachment is what is absolutely necessary to-enable a person 


to live, such as wearing apparel, cooking vessels, bedding, etc., 


tcols of artisans, implements of husbandry, etc. 
A large landed proprietor, even though his sole income is 
from land, is not an agriculturist within the meaning of cl. (e). 
Mr. Srinivasagopalachariar’s contention is that a man whose 
sole income is from land, whatever its extent may be, whether 
he cultivates the land himself or leases it, is an agriculturist. 
If this is the correct meaning of the word “ agriculturist,” a 
man owning, say, 1,000 acres of wet land is an agriculturist pro- 
vided he has no other source of income. It could not have been 
the intention of the Legislature to give protection to such peo- 
ple. The protection is given to small owners of land as well as 
actual tillers of the soil. The word “ agriculturist ” must be 
interpreted in a strict sense. In Jivan Bhaga v. Hira 
Bhaiji (1), West, J. observes :— . 

“Tt was for agriculturists in the strictest sense and for an agriculturist 
in that sole character that the protection of S. 266 (c) of the Civil Procedure 
Code was intended.” - 

We hold that the appellants are not agriculturists within 
the meaning of cl. (c) of S. 60. i 

Even if the contention of the appellants that they are 
agriculturists is upheld, they would not succeed in the appeal 
unless they make cut that the house and cattle-shed are houses 
and buildings within the meaning of cl. (c). In order to 
make out that the house and cattleshed come within the mean- 


r. (1887) J LR 12 Bom 363. 


4 


L.] THE MADRAS LAW JOURNAL REPORTS. 93 
\ 

ing of cl. (c), they must be shown to have been occupied tor 
purposes of agriculture, that is, in order to enable the owner 
or occupier to cultivate land. The expression “ and occupied 
by him ” gives the clue to the meaning of cl. (c),}2 e.. that 
they are occupied by the agriculturists as such, such as houses 
or buildings as are decessary for pursuing the occupation of 
agriculturists__a shed in a field or a house in the midst of fields 
which is occupied so that the agricultural occupation may be 
carried on effectively and without loss of time, or, in other 
words, without such buildings and houses the agricultural 
operations would suffer. A mansion in a large village in 
which the owner lives, even though he has no other source of 
income except that from land, is not such a house as is cortem- 
plated by cl. (c), nor is the house of an ordinary agriculturist 
situated at a considerable distance from the land which he culti- 
yates and which is not necessary for effective or convenient 
cultivation of the land. Aman may have a house ina town 
and a small holding at a considerable distance from the income 
of which he maintains himself. As the house in the town is 
not occupied by him for purposes of agriculture, it is not exempt 
from attachment and sale under cl. 6. 


We are glad to find that the view that we hold is in accord- 
ance with the view expressed by West and Nanabhai Haridas, 
JJ., in Radhakisan Hakumji v. Balvani Ramji (2). The learn- 
ed Judges observe at page $31 :— 
“The exemption is of a house or building occupied by an agriculturist, 
and this, we think, means a house dwelt in by an agriculturist as such, and 
the farm buildings appended to such dwelling. It does not include other 
houses, which in one sense may be occupied ; what is meant is a physical 
occupation by an owner of his house as a dwelling’ appropriate or convenient 
for his calling.” 3 

The house and cattle-shed are in the midst of a village 
containing, it is said, about 300 houses and cannot be said that 
they were occupied by the appellants for purposes of agricul- 
ture and they do not come within the meaning of “ houses and 
other buildings belonging to an agriculturist and occupied by 
him ” within the meaning of S. 60, cl. (c) of the Code of Civil 
Procedure. | 


The decision in Devare Hegde v. Vaikunt Subaya (3) 
does not help the appellants. The learned Judges cite with 
approval the passage in Radhakisan Hakumji v, Balvant 
Ramji (2), extracted above, and hold that if the building came 
within the exemption given by S. 60, cl. (c) at the time of the 
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attachment, the benefit thereof would not be lost by the ceath 
of the judgment-debtor. 

That the present contention is an after-thought | is clear 


from the fact that the appellants mention the two items in 


their schedule as assets available for distribution among the 


creditors and delivered possession thereof to the Cfhcial 
Receiver two years before they made the apprcanen to the 
Lower Court. 

In the result the appeal fails and is dunia with costs. 

Waller, J. :__1 do not consider that appellants can any 
‘onger be described as agriculturists. : Their land has vested 
in the Official Receiver and there is nothing to show that they 
cultivate any other land as labourers or tenants. “A house, to 
be exempt from attachment under S. 60 of the Code of Civil 
Procedure, must belong to or be occupied by an agriculturist as 
such, 7. e., for the purpose of agriculture. Apart from that 
appellants placed the Official Receiver in possession of goods 
before the adjudication and I do not think that they should 
now be allowed to plead exemption. I agree that the appeal 
should be dismissed with costs. 


A. S. V. Appeal dismissed. 


In THE HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE JACKSON. 
Rukmani Ammal Petitioner* (Wife of D W.1 
tn C. C. No. 108 of 1924 on 
the file of the,Court of the 
Stationary Second Class 
Magistrate, Cuddalore) 
v. 
Muthurama Reddi Respondent. 

Penal Code, Ss. 403, 405—Engine—A gricultural engine—Criminal misappro- 
priation of—Offence of—What amounts to—Lessee of engine having dominion 
-ver it with consent of real owner—Sale by engine of—If and when amounts to 
an offence. 

Petitioner borrowed an agricultural engine from P. W. 1, his relation, who 
was looking after it for the real owner. Petitioner had also a lease of the 
egine from P. W. x. Petitioner sold the engine to his aunt, the wife of 
P. W. rs brother. The Courts below convicted the petitioner of criminally 
misappropriating the engine, the breach of trust being alleged to consist in the 
sale of the engine by the petitioner to his aunt. 

The Courts below gave no finding of dishonesty, but merely recorded that 
the petigjoner digposed of the engine “in violation of the trust.” There was 


*Cr, Rev Case No. 779 of 1924. s 
Cr. Rev’ Petitions Nos. 651 of 1924 and 52 of 1925. . 6th August, 1925. 


| THE MADRAS LAW JOURNAL REPORTS. 95 


no clear proof of intention to cause wrongful loss to P. W. 1, or to the real 
cwher, or to the vendee. The engine was not moved from the place where 
P. W. 1 allowed the petitioner to put it, and there was no evidence of an in- 
tention to’move it either, 


Held, reversing the Courts below that the petitioner was not guilty of any 
ct:minal offence. Obviously something more than breach of trust is necessary 
ʻo bring the case within the purview of a Criminal Court. 


It cannot be laid down as an absolute rule applicable to all cases that if 
a man cannot move a thing away, he cannot dishonestly convert it to his own use. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-divisional Magistrate of Cud- 
dalore in Cr. Appeal No. 66 of 1924 preferred against the 
judgment of the Court of the Stationary Second Class Magis- 
trate of Cuddalore Taluk in C. C. No. 108 of 1924. 


V. L. Ethiraj and M. C. Sridharan for petitioner. 
The Public Prosecutor and E. V. Sundara Reddy for res- 


tondents. 
The Court made the following 


ORDER :_The petitioner has been fined Rs. ço (Sub- 
Magistrate and Sub-divisional Magistrate of Cuddalore in 
C. C. No. 108 and C. A. No. 66 of 1924) for criminally mis- 
appropriating an agricultural engine valued at Rs. 2,000. 
Admittedly he borrowed this engine under Exhibit A, from his 
relation Muthurama Reddi, P. W. 1, who says that he was 
looking after it for the real owner Muthuveera Reddi, P. W. 4. 
The petitioner says that he also had a lease of the engine from 
Muthurama Reddi, Ex. II, which the Lower Appellate Court 
seems prepared to concede, para. 4. The alleged breach of 
trust was the sale of this engine by petitioner to his aunt, the 
wife of Muthurama Reddi’s brother, D. W. r. This wit- 
ness says that the engine is family property. He is disbeliev- 
ed but unless the Lower Courts accepted some theory of a 
family quarrel, it is difficult to understand why they inflicted 
such paltry sentences. The Sub-Magistrate fined the petitioner 
Rs. 100 which the Sub-divisional Magistrate reduced to fifty. 
If a man criminally misappropriates property of another worth 
Rs. 2,000 it is not an extenuating circumstance to plead that he 
and his victim are closely related; the extenuating circum- 
stance would be that there has been no real misappropriation. 


This is the point taken in this petition. Petitioner was 
given dominion over the property by Muthurama Reddi and 
it is urged he kas not converted it to. his own use, or disposed 
cf it by selling it to his aunt, a mere paper 
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transartion ; nor has he caused any wrongful loss to its Gwner 
Miuthuveera Reddi for whom the engine is still available. No | 
one complains that the aunt has suffered wrongful loss. 

The question for determination may be pinned to illustra- 
tion (b) of S. 405, Indian Penal Code. If 4 sells the-furni- 
ture by a deed of sale to B but does not*remove it," andif B 
makes no complaint, can Z complain that there has been crimi- 
nal breach of trust ? 

‘How far wrongful loss or gain has resulted to Æ or B 
from the sale to B is not in question. Therefore it would not 
be a dishonest sale, unless it could be proved that 4 intended B 
10 remove the furniture and so cause loss to-Z. > Inthe case 
of furniture it would not be difficult perhaps to prove such dis- 
honesty; but it is more difficult in regard to an engine which no 
one moved or apparently intended to move from the place 
where Muthurama Reddi allowed the petitioner to put it. 

Suppose that instead of an engine it had been land over 
which the petitioner had been given dominion and in respect of 
which he executed a sale deed to a third person, would that be 
criminal breach of trust as defined by S. 405 ? S. 403 refers 
in terms to moveable property, and it has been ruled that S. 404 
must be read with it as also limited to moveable property. Reg 
v. Girdhar Dharamdas (1). In Jugdown Sinha v. Queen- 
Empress (2) it has been held that property referred to in 
S. 405 must as in S. 403 be moveable property and that, as it 
has been ruled in Reg v. Girdhar Dharamdas (1), criminal 
treach of trust cannot be committed in respect of 
immoveable property. As a matter of fact the Bom- 
bay ruling, as I have shown above, makes no refer- 
ence to criminal breach of trust, and the Calcutta ruling 
must, I think, be based on the general assumption that if a 
man cannct move a thing away, he cannot dishonestly convert 
t to his own use. Inthe majority of cases that assumption 
may be correct; but the wording of S. 405 is very comprehen- 
sive and I think it is dangerous to lay any absolute rule. For 
the purpose of this case it is sufficient to find that although the 
Lower Courts have not said so in so many words, the sentences 
inflicted show that they regarded the case as essentially civil 
in character, and moreover there is no clear proof of intention 
to cause wrongful loss either to Muthurama or to Muthuveera 
Reddy. in fact, the Lower Appellate Court has given no find- 
ing of dishenesty; it merely records that the petitioner dis- 
posed of the ,engine “in violation of the truss.” Obviously 


pT = = 
m.“ (1869) 6 BH CR (Cr.) 33. 2. (1895) I LR 23 Cal 372. 
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something more than breach of trust is necessary to bring the KRrkmani 


Ammal 
case within the purview of a Criminal Court. For the above rate 
nadi : e i uthurama 
reason | set aside the conviction and order the fine to be re- Reddi, 


funded. No order under S. 517, Code of Criminal Procedure, is 

necessary in these circumstances and the propriety of that pass- ss 
ed by the Sub-divisional Magistrate (which ] now cancel) need i 
not be questioned. I would only observe that before passing 

ic he would have been well advised to give notice to the parties 

concerned. 


A. S, V, Conviction set aside : Fine refunded. 





In tHE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SAE UPR 
Sree Rajah Vasireddi Sree Chendra 
Mouleswara Prasada Bahadur 
Manni Sultan Zamindar Garu 


(Muktyala Estate) ` uma. Appellant* (Plaintif) 


V. 
Yadavalli Kameswara Somayajulu and 
others Es ... Respondents (Defendants). 


_ Madras Estates Land Act, S. 151—Agricultural holding—Impairing of Sree Rajah 
—Value of—W hat amounts to—Sale of almost whole of land leased for building Vasireddi 
purposes—Building actually erected by purchaser only over small portion of Sree Chendra 


Moul 
land purchased—Eyectment of (oster = naD for—Compensation—Landlord's Prasada 
right to. 7 - Bahadur 


v, 
The plaintiff leased 15 acres 65 cents of dry land to the predecessor of Kameswara 


defendants 1 to 4 for a period of 30 years for agricultural purposes. Defend-  Somayajulu, 
ants 1 to 4 sold 14 acres out of that land to defendants 5 to ro for building 
durposes, 


In a suit brought by the plaintiff under S. 151. of the Estates Land Act for 
the ejectment of defendants 1 to 4 on the ground that they had materially im- 
yaired the value of the holding for ‘agricultural purposes, it appeared that-only 
a small extent of the land sold to defendants 5 to 10 had been actually built 
ipon by them. ; ' 


Held, G ) that, by. selling practically the siik of the land leased for build- 
ng purposes, by agreeing to buildings being erected on it, and by precluding 
hemselves from raising any objection thereto, defendants 1 to 4 materially 
mpaired the value of the holding for agricultural purposes and rendered it. 
ubstantially unfit for such purposes and that plaintiff was accordingly entitled A 
o a decree for ejectment; and (2) that, as the buildings kad not prior to suit been 
‘rected over any considzrable portion of the holding, plaintiff was mot entitked° 
o be paid any compensation. 


#8. A. No. 1867 of 1923. 


R 13 


ae 27th August, 1925. 
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Second Appeal against the decree of the District Court of 
Kistna‘at Masulipatam,dated sth March, 1923,m A.S. No. 119 
of 1922 preferred against the decree of the Court of the Addi- 
tional Deputy Collector of Bezwada, dated 31st March, 1922, 
in Summary Suit No. 439 of 192r. 


C. S. V enkatachari and A. Venkatachellam for appellant. 
Sir K. V. Reddi tor respondents. 
The Court delivered the following 


_ JUDGMENT ;— The plaintiff (appellant) leased 15 acres 
65 cents of dry land to the predecessor of defendants 1 to 4 
in 1907 for a period of 30 years. Defendants 1 to'4 have 
now sold 14 acres of land to defendants 5 to 10, and the sth 


_ defendant has begun the erection of a building on 100 sq. yds., 


has planted about 25 or 30 trees and fenced in one acre of 
this land and sunk a well. The plaintiff accordingly brings 
this suit under S. 151 of the Estates Land Act for the eject- 
ment of defendants 1 to 4. The sale deed of the 14 acres 
is not filed, but the 8th defendant, who is the only defendant 
examined in the suit, admits that the 14 acres were purchased 
for about Rs. 1,800 and that the land has been purchased for 
buildmg purposes, cattle-sheds and storage of hay. Although, 
therefore,.the 5th defendant alone has begun building on the 
land, it is clear that defendants 5 to 10 have all purchased the 
land for building purposes and deféndants 1 to 4 have executed 
the sale deed for that purpose. Both the Lower Courts have 
found that the erection of this building by sth defendant on 
two cents of land and the planting of fruit trees and the sinking 
of the weil have not. materially impaired the value cf the 
holding: for agricultural purposes. 


‘It iscontended for the respondent on the author of 
Hari Mohan Misser v. Surendra Narayan Singh (1) that 
this: is a tinding of fact which is binding on me in second 
appeal, but this contention cannot be upheld i in the present 
case, for S. I51 contemplates a suit against the ryot for mate- 
rially i impairing the value of the holding. In this case the 
ryot is defendants 1 to 4 between whom alone and the plaintiff 


there is the relation’ of landlord and tenant. We ars not 


coricerned’ here with the action of sth defendant, except in so 


far as it is-in pursuance of the act of defendants 1 to 4. The 


sfle to ‘fefendants 5 to ro is not binding on the plaintiff, and 
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L] ~ THE. MADRAS LAW JOURNAL REPORTS. ~ 9g 
inasmuch as each of the vendors is only entitled to 2 1|3 acres, 
the landlord can object to the sub-division of the land, inas- 
much as each sub-division is less than 5 acres.of dry land. 
When we come to consider whether the tenants have materially 
impaired the value of the holding we have to realise what. it 
is that the tenants have done. The land ‘is leased for 
agricultural purposes and by selling 14 acres out of 15.65 acres 
for building purposes the-tenants have in effect converted the 
agricultural land into building sites. It is' true that at pre- 
sent only a small extent of the land has been actually built up- 


on, but defendants 1 to 4 have agreed to buildings being erected 


upon the whole 14 acres and have precluded themselves from 
raising any obstruction thereto. When we therefore consider 
the holding as an agricultural holding there only remains 
rı acre 65 cents of agricultural land. If the ryots wished to 
cultivate the whole they could not do so because of their con- 
tract with defendants 5 to 10 under which the nature of the 
holding is entirely altered, and in this view it appears to. me 
that they have materially impaired the value of the holding 
for agricultural purposes and -rendered it substantially unfit 
for such purposes. 

The plaintiff is accordingly entitled to a decree for eject- 
ment. 


~ 


Plaintiff, has also claimed compensation. It cannot be 
suggested that the erection-of this small building has materially 
injured the plaintiff and it would be very dificult to fix the 
amount of compensation. It is, however, recognised by 
Napier, J. in Sankaralinga Moopanar v. Subramania Pillai (2) 
that some compensation would be admissible as otherwise 
ryots will be enabled to convert agricultural land into town 
plots and take the whole increased value ts themselves, but, 
as in this case, the buildings have not yet been erected over 
any considerable portion of the holding I do not consider that 
any compensation need be paid. 

The second appeal is allowed and there will be a ce 
oe ejectment with costs throughout. 


“ALS. V. | 7 Appeal allowed. 


2. (1915) 29 M L J gra, \*- oe 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 
- PRESENT :__Mr. JUSTICE JACKSON. _ 


Parasurama Mudaliar ... Petitioner* (Plaintif) 
v. 
Muthuswami Pillai and others .... ap hae (Defend- 
ants Nos. I to 20). 


Civil Procedure Code, Sch. II, Para. 1—Reference to arbitration—Parties 
interested —Concurrence of—~Necessity—Ex parte defendant—Concurrence of— 
If and when necessary—Reference without his concurrence—Decree passed in 
accordance with award made on—Validity~—Reviston—Iuterference in-—V endor 
—If interested in vendee’s suit to establish title to property purchased. 


A defendant who is ex parte may be interested in the suit being referred to 
arbitration, and, if he is interested in the reference, the Court has no jurisdiction 
to refer the dispute to arbitration without his concurrence, and to pass a decree 
in accordance with the award of the arbitrators made on such reference. 


A vendor, who is impleaded in a suit by his vendee to establish his title to 
the property purchased, and against whom the vendee will have a claim for 
damages if such title is not established, is interested in the suit, and is a 
Lecessary party to a reference of the suit to arbitration. 


If a Court refers a case to arbitration without the consent of the parties 
interested, it exercises a jurisdiction net vested in it by law, and a decree passed 
by it in accordance with the award of the arbitrators made on such reference is 
liable to be set aside in revision. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Tirukoilur, dated roth January, 1923, in O. S. No. 37 of 
1922. ' 


K. Bhashyam Atyangar for petitioner. 


A. Venkatarayaliah, L. Venkatanarasiah, S. Rajagopala 
Chariar and V. C. Viraraghavachariar for respondents. 


The Court delivered the following 


JUDGMENT :— The petitioner seeks to revise the award 
decreed by the District Munsif, Tirukoilur, in O. S. No. 37 
of 1922 on the ground that he was a party interested and 
never signified his agreement that the matter should be refer- 
red to arbitration. It is not disputed that the petitioner - 
never agreed. He was ex parte in the suit and only those 
who put. in an appearance signed i in token of their consent. Nor 


can it be said that by remaining ex parte he waived his right 


to be consulted in the matter. There is some conflict of 
judicial opinion on this point, the Calcutta High Court hold- 


inĝ that @ven though he be ex parte the party interested must 
— 8 


#C. R. P. No. 765 of 1923. l z$th August, 1925. 
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be consulted and the Allahabad High Court holding th: con- 
trary view. Girija v. Kanai (1) and Ajudhia Prasad v. 
Badar-ul-Husain (2). The ruling case in this Court is 


Potita Pavana Panda v. Narasinga Panda (3) to which I 
defer. 


It remains to consider whether the petitioner was a san 
interested. He was impleaded by plaintif as one of his 
vendors. That is to say he had covenanted to convey title 
to the plaintiff and was interested in the plaintiff's suit to 
establish that title, for otherwise he might be sued for 
damages. It cannot be argued that no question of damages 
could arise because the purchaser knew that there were dis- 
putes about the title. The plaintif has freely admitted be- 
fore the arbitrators that he knew of this dispute and obtected, 
but was assured that he would be given documents to prove 
that the property was the vendor's by ancestral right. That 
in these circumstances the vendee still has a claim -against the 
vendor is laid down in Vellayappa Rowthen v. Bava’ Row- 
then (4) by a Bench of this Court. 


So it may be taken on the facts that in the present suit 


all the parties interested did, not agree that a matter in dif- 
ference between them should be referred to arbitration. 


It was next argued that even in such circumstances this 
Court should not interfere by way of revision. The case 
already referred to, Potita Pavana Panda vy. Narasinga 
Panda (3), 1s sufficient authority that such interference is 
justifiable Ghulam Khan v. Muhammad Hassan (5) 
sometimes quoted as if a Court acting under the second sche- 
dule of the Code was entirely immune from revisiona! pro- 
ceedings. But if a Judge refers a case to arbitration without 
the consent of the parties interested, he is exercising. a jurisdic- 
tion not vested in him by law, and as made clear in this very 
ruling that is one of the contingencies for which the Judicial 
Committee contemplates the possibility of revision. 


Lastly, it was suggested that the petitioner is colluding’ 


with the plaintiff, and only remained ex parte i in order to upset 
the award should occasion arise. 

There is no evidence of collusion, and if this wére the 
plot, the respondents should have taken care to defeat it by 





1. (1917) 27 CLJ339% ` (1917) I ÈR 39 Al 489. 
e3. (1919) IL R 42 Mad. Wa 36 ML J 538. F 
4. (1915) 29 IC 747. 5. (1901) IÈR 29 Cal. 167 (PC). 
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.the party aggrieved will not necessarily be driven to another suit. 
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discovering at the outset if the petitioner meant to withhold 
his consent. . l 
Accordingly the petition is allowed and the decree is re- 
versed... The suit must proceed to trial. The costs to be 
part of the costs of the suit. a. 
ALS. V. Petition allowed : Decree reversed. 


In THE HIGH COURT or JUDICATURE AT Mapras. 
PRESENT : MR. JUSTICE JACKSON. 


F PRASADI Mudali | bead . Pelitioner* (Plaintif) 
, o. ; 
P, R. Venkatachala Mudali 

and others . Respondents (Defendants I to 5). 


Revision—Interference-by High Court in—Practice—Remedy by suit open 
—Efect—Specific Relief Act, S. 9—Suit under—Right of—Lease of land tres- 
passed upon—Possession held by lessees under—Landlord’s -right to sue in 
casz of. i =. ; 

The High Court will not ordinarily interfere in revision in a case in which- 
the aggrieved party has a remedy by way of suit. But if the remedy is clear, 


-e 


Plaintiffs in suits brought under S. 9 of Specific Relief Act were non-suited 
on the ground that on- the date of the suits, the plaint lands, although trespassed 
upon by defendants, were leased to others and therefore only their lessees and not . 
the plaintifs themselves were entitled to sue. 


Held, that the Court below was. right in so holding. 
Case- -law on the point reviewed. : 

Petition under S. 115 of Act V of 1908 and $. 107 of 
the Government of India Act praying the High Court to revise 
the decree of the Court of the District Munsit of Poonamallee 
in ODS. No. 475 of 1922. 


K. Rajah Atyar and N. PE SERAP Ene R Aiyar for peti- 

tioner. _ 

~ B. Somayya for respondents. 
The Court delivered the following 


_ JUDGMENT :_Plaintiffs in two connected suits Nes. 475 and 

476 of 1922 on the file of the Court of the District Munsif of 
Poonamallee brought under S. 9 of the Specific Relief Act were 
unsuited on the ground that on the date of the suits, the plaint 
lands although trespassed upon by defendants were leased to 
others and therefore only their lessees and not plaintiffs them- 


.*C, R. P. No. 923.0of 1923. '. = 18th August, 1925. 


A THE MADRAS LAW JOURNAL REPORTS. 103 


selves were entitled to sue. ` This petition is brought. in order 
to revise: that decision. i | 


Plaintiffs have their remedy by way of suit and in such 
circumstances this Court will not ordinarily interfere by way 
of revision [Devata Sri Ramamurthi v. Fenkata Sitarama- 
chandra Row (1)]. But if the remedy is clear, the parties 
will not necessarily be driven to another suit [Sri Krishnadoss 
v. Chanduk Chand (2)]. Therefore the question for deter- 
mination in this case resolves itself into whether there is clear 
authority supporting or controverting the decision of the Dis- 
trict Munsif. 


There has been sharp divergence of jaa opinion upon 
the point as was clearly revealed when it came before a Full 
Bench of the Allahabad High Court. Blennerhassett, J., 
could see no reason why a landlord who has put a ténant in pos- 
session should not himself sue tv eject a trespasser. Edge,C.J., 
affirmed as prevailing all the world over that, when a man 
creates a tenancy under him which entitles the tenant to the 
exclusive use of the property the man creating the tenancy can- 
not have any right, to actual possession so long as the ienant is 
entitled to'possession. It was accordingly held with the con- 
currence of four other Judges that in these circumstances plain- 
tiff might be entitled to a declaratory decree ; that the trespas- 
ser could not interfere with his right to receive rent; and a 
decree to be put into possession of the rents ; but so long as 
he did not himself possess the right to enjoy physical.” posses- 
sion he could not eject the trespasser.. [Sitaram v. Ram 


Lat (3).]. 


Two years later the guestion came before a Bench of. 


this Court, which assumed it to be an elementary rule that a 
plaintiff who seeks possession must show that at the date of 
the suit he was entitled to such relief. [Ramanadhan Chetty vV. 
Pulikutti Servai (4)].- 


26a tae the law on the matter was clear and the next Mad- 
ras KA | Jagannadhachari v. Rama Rayar(s) |) hardly affect- 
ed the previous decisions, for it was held thac the landlord must 
be entitled to possession at the time of suit, and he was, so enti- 
tled in that case because the lease had terminated immediately 
after the dispossession of the tenant by a third. person and the 
r (1914) MWN 95. (1908) ILER 32 Mad 334 :19 M L J 307. 


C (1896) I ÈR x18 All ia & B). 4. (1898) I L R 21 Mad 288:8 M LJ 12:1. 
: ` (1904) “I L R-28 Mad. 238. 
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tenant was no longer interested in the matter. But unfortu- 
nately the head-note to this ruling is drafted as if affirming that 
a landlord can always bring a suit for possession when his 
tenant has been dispossessed by a third party. For this un- 
qualified statement there might seem at first to be better avtho- 
rity in Rangaswami Aiyangar v. Krishna Goundan (6) when 
Sankaran Nair, J. sitting alone does appear to allow a landlord 
to sue for physical possession of property of which his tenant 


‘had been dispossessed. But though that is the effect of the 


judgment the reasoning proceeds on the assumption that it is 
only a question of receiving rent, a matter about which, as Sir 
John Edge showed in Sitaram v. Ram Lal (3), there is no 


difficulty. An earlier Madras case is cited [Jnnasj Pillai v. 


Sivagnana, Desigar alias Gnana Sambanda Pandara 
Sannadhi (7) ] which also is entirely confined to the question of 
rent, and before concluding Sankaran Nair J. makes it clear 
that he is not differing from Ramanadhan Chetty v. Pulikutti 
Servai (4). It is not an easy judgment to understand but it 
is no authority for holding that the landlord can sue in these 
cases. 

In Krishnan Nambudri v Secretary of State(8) Wallis J., 
and Abdur Rahim, J. re-afhrmed Ramanadhan Chetty v. Puli- 
kutti Servai (4) and its statement of the elementary rule. 

Thus it may be said that at this date there was no real 
difference of opinion and the ruling of the Allahabad Full 
Bench. prevailed. 

In Ambalavana Chetty v. Singaraveh: Odaydr (9) a 
plaintiff who had long been out of possession seems to have sug- 
gested that if his. tenant had been in possession (which was 
not the fact) there would be no bar of limitation. His plea 
was rejected on the facts but his hypothesis was fully discussed 
by Sundara Aiyar, J. who has assembled the various rulings on 
the point. 

His Lordship says that it is held that the landlord, where 
his tenant is ousted by a trespasser, may sue under S. 9 of the 
Specific Relief Act in Rangaswami Atyangar v. Krishna 
Goundan (6), Jagannadhachari v. Rama Rayar (5) and 
Innasi Pillai v. Sivagnana Desigar (7). But as shown, 

3. (1896) I L R 18 All 440 (F B). 
4. (1898) IL R 21 Mad 288:8 M L J r21. 5. (1904) ILR 28 Mad. 238. 
6. (191) MW 7 838. i 


7- (1894) -5 M EJs. ° 8. (1909) 19M L J 347. 
9. (1912) M W N 669. 
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above none of these cases is real authority for that broad pro- 
position. He acknowledges that Ramanadhan Chetty v. 
Pulikutti Servai (4) and Krishnan Nambudri v. Secretary of 
State (8) are against him, but on the whole is inclined to hold 
that the landlord has a cause of action (p. 155). This opinion, 
it may be noted, is obiter and is not very strongly expressed. 


In 1914 it was held in Somat Ammal v. Vellayya Sethu- 
rangam (10), that if a landlord had given a lease to a tenant 
the landlord might eject a trespasser in order to put his tenant 
into possession. The tenant in that case “ had not been put in 
possession at all but was anxious to obtain possession. ’’ Such 
a case seems to proceed oni the assumption that the landlord 
has a right to immediate possession in order to fulfil his con- 
tract and the elementary rule in Ramanadhan Chetty v. Puli- 
kutti Servai (4) would not then be infringed. [Ít is not as 
though only-the tenant had the right of immediate possession. 

In 1915 in Tiruvetgada Konan v. Venkatachala 
Konan (11) it was.ruled that though a landlord is not entitled 
to immediate or khas possession, he may obtain a decree for 
the possession of the reversion and for formal possession. 
This ruling practically follows Sitaram v. Ram Lal (3). It 
also questions whether the obiter dictum in‘A mbalavana Chetty 
v. Singaravelu Odayar (9) is not too broadly stated. - 
| In 1916 the question came before Oldfield and Phillips, 

JJ., in Kathiri Kutti Musaliar v. Chek Kutti Musaltar (12). 
They held that a landlord could sue to enable himself to ful- 
fil his contract to give or restore possession to his tenant. Of 
course, if the ruling stopped at the words “to give ” it would 
merely re-afirm Somai Ammal v. Vellayya Sethurangam (10) 
but the addition of the words “ to restore’ opens up the whole 
question, and in effect this is a ruling contrary to Ramanadhan, 


Chetty v. Pultkutti Servai (4). Oldfield, J. begins by remark- - 


ing that the exposition of the law in Ambalavana Chetty v: 
Singaravelu Odayar (9) is consistent with the decisions in 
Narayanaswami Naidu, Garu v. Yerramilli Ramakrish- 
nayya (13) and Somai Ammal v. Vellayya Sethurangam (10) 
The former merely states what is more elaborately developed 
in the latter ruling that a landlord can sue in order to fulfil 


3. (1896) IL R 18 All 440 (F B). 
S = 4. (1898) IL R21 Mad 288:8 ML J izi. 
8. (1909) 19 M L J 347. 9. (1912)"M WN 669. 


1o. (1914) 9 M L J 233. 1. (1915) [LR 39 M 1042:30ML]J 258. 
12. (1916) 5 }. W 330. - 13. (1910) I LR33 M 499. 
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his contract to put his lessee in possession. Of course, the 
broader proposition in Ambalavana Chetty v. Singaravelu 
Odayar (9) that he can sue whenever his tenant is dispossessed 
is not inconsistent with these rulings. Then Oldfield, J. finds 
that these rulmgs admit exceptions to the general rule ; though 
it seems that they establish only one exception, if it can indeed 
be. called an exception. The rule is that on the date of the 
suit the landlord must show that he has a right to be in posses- 
sion. If he has never put his tenant in possession and has 
to get possession in order to do so, he has a right to be in 
possession, and his suit is not in contravention of the rule. 
But when it is also claimed that after a landlord has put his 
tenant into possession and that tenant has been dispossessed, the 
landlord may sue to restore his possession, it is not to set up 
an exception to the rule, it-is to negative the rule altogether. 
Oldfield, J. proceeds that he cannot follow Krishnan Nambudri 
v. Secretary of State (8) in so far as it rules that a landlord 
cannot give or restore. Krishnan Nambudri v. Secretary of 
State (8) is not concerned with the question whether he can 
give ; but it certainly rules that he cannot restore and in de- 
clining to follow this.ruling, Oldfield, J. is maintaining the 
opposite view and overriding Ramanadhan Chetty v. Pulikutti 
Servai (4). No doubt his Lordship seeks to distinguish this 
ruling, „by. finding .on, the facts that the trespasser colluded with 
the ‘tenant, and is. therefore (see concurring judgment: of 
Phillips, J.) only the:licensee of the tenant against whom the 
landlord can have no cause of action during the continuance 
of the lease. But in Ramanadhan Chetty v. Pulikutti Servai(4) | 
although it was ‘alleged in the plaint that the tenant and tres- 
passer had colluded, there is no finding to that effect nor any 
mention of collusion in the body of the judgment. When their 
Lordships lay. down the on rule they are not consider- 
ing collusion. 


Kathi Kutti Musaliar v. Chek Kutti Musaliar(12) must 


be taken as contrary to Ramanadhan Chetry v, Pulikutti Ser- 


vai (4). ~ In fact Phillips, J. practically states as much in his 
concluding sentence. 
, The whole. question was then reviewed by Wallis, C. J. 
in M ohideen Rowther v. Jayarama Aiyar (14). The principle 
underlying the rule is fully explained and the three ruling 
sae teins Chetty v. Pulikutti Servai(4), Krishnan 
WA (1898) IL R21 M288:8MI Jia = 
(905) 19, M L J 347.- 9. (1912) MWN 6€9. 
‘ (1916) 5 L W 330; - 14. (1920) ee Raa 87 40MLJ 38. 


al 
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Nambudri v. Secretary of State (8) and: Sitaram v. Ram 
Lal (3)—are approved. The acceptance’ of the obiter dictum 
in Ambalavana Chetty v. Singar avelu Odayar (9) as authority 
is deprecated with an expression of regret that Sitaram. v. Ram 
Lal (3) was not brought to the notice of the learned Judge. 
The learned Chief Justice even goes so far as to find that the 
landlord cannot sue in order to fulfil his contract (page 940) 
differing from the view already expressed by Sadasiva Aiyar, J. 
in Somai Ammal v. Vellayya Sethurangam (10), which view 


Sadasiva Atyar, J.. re-affirms in a dissenting judgment in this - 


case. 

In Uday Kumar Das v. Katyani Debi (15) it is held that 
the view of Sundara Aiyar, J. in Ambalavana Chetty v. 
Singaravelu Odayar (9) cannot be justified on principle and is 
opposed to what is regarded by Lord Alverstone, C. J. as well- 
established doctrine [Walter v. Yalden (16) ]. 

I think it clear from the above examinatidn of the autho- 
rities that the view of the learned District Munsif is well sup- 
ported and there is no justification for revision. I consider 
that the question is concluded by Sitaram. v. Ram Lal (3), 
Ramanadhan Chetty v. Pulikutti Servai- (4) and Mohideen 
Rowther v. Jayaruma Aiyar (14). The petition is dismissed 
with costs, 

A.S. V. Petition dismissed. 


In THE HIGH Court or JUDICATURE. AT MADRAS. 
PRESENT : SIR Victor Murray: COUTTS TAOLEN 
Chief Justice AND MR. JusTicr REILLY. 
Mulkoori Gavariah (dead) and oe z 
` others ... Appellants* in Appeal No. 81 
of 1923 (PIf. and -his L. n 
Y. l ` ' 
Chenna Sariah, minor, by Te 


Butchiraju and others WA as in do. (Defis. `, 


Contract—Sale of goods—Credit entry in buyer's accounts—Goods left with 
seller—Pledge by latter—Demand by buyer not complied with—Debit entry of 
- egual amount—Suit for accounts—Rights of buyer. 

The plaintiff, who had accounts with the defendants, purchased goods from 
them of the value of Rs. 13,471. By a1rangement credit was given and the; goods 


* Appeal Nos. 81 and 82 of 1923. rith September, 1925. 
3. (1896) I LR 18 All 440 (FB). 4. (1898) IL R2; Mad g88 :8 M,LoJ 121. 
8. (1909) 19 M L J 347: '9. (1912) M W N 669 


1o. (1914) 29 M'L J 233. . 14. (1920) ILR 44 M 937:40 M L J38. 
15. (1922) IL R 49 C 948 at 964. ' 16. (1992) 2 K B 304. 
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were left with the sellers, the understanding being that the sellers were entitled 
to get their money on giving delivery of the goods. A few days later the 
sellers pledged the goods with a Bank as a cover for their debts and when the 
buyers demanded delivery, the goods were not forthcoming. In a suit for 
accounts by the buyers, their account-books showed a credit entry of Rs. 13,471 
in favour of the sellers and subsequently a debit entry for the same amount 
in respect of the same goods. The Trial Court treated the credit entry as 
correct, but held that the debit entry was in the nature of damages and should 
show pnly the value of the goods on the date of conversion. On that basis, as 
the market had fallen on the date of conversion, it reduced the debit entry of 
Rs. 13,471 to a smaller figure. Held, the entry on the debit side was not 
damages at all but simply an entry to cancel the other entry on the credit side. 
‘hough property in the goods had passed to the buyers, after the pledge with 
the Bank which constituted conversion, the sellers had put it out of their power 
to perform the contract and the contract of sale being unenforceable, the entry ` 
on the credit side ought to have been expunged, while cn the debit side nothing 
was due at all to the buyer by way of damages. 


Semble : If the entry on the debit side is to be treated as representing 
damages, then the proper measure is not the value of the goods when they 
passed into the hands of the buyers by the contract, but the value of the goods 
at the time of the conversion. Chinery v. Viall, 5 H & N 288 and Gillard v. 
Brittan, 8 M & W 575 referred to. 

Appeals against the decree of the Court of the Subordi- 
nate Judge of Kistna at Ellore in O. S. No. 68 of 1922. 


The following-is a brief statement of the facts of the case 
taken from the judgment of the Court below :— 


The plaintiff sued the defendants for Rs. 7,501-3-0 due 


on account of dealings carried on by him with X, the deceased 


father of the defendants, from 19th January, 1920 to 16th 
December, 1920. . The only item of dispute was‘in respect of 
$00 bags of horse-gram purchased by the plaintif from V on 
ist February, 1920. The value thereof, Rs. 13,471-5-3 was 
entered in the account-books of the plaintiff-buyer as per patti 
sent by V according to an arrangement to give credit, but the 
bags were left in the custody of V until the plaintiff should ask 
for their despatch to Ellore. V pledged the goods with the 
Bank of Madras on 3rd February, 1920. The plaintif came 
to know of it only in October, 1920, when he demanded the 
bags asking V to recover the money by sending the railway pass 
through the Bank. ~Ņ was not in a positicn to comply with 
the demand and after some correspondence in the midst of 
which Y died, the plaintiff debited the defendants with the sum 
of Rs. 13,471-5-3, being the same amount for which they were 
ptircHased in February, though the market had fallen since the 
date of purchase. He'then brought his suit onethe accounts. 
The Subordinate Judge who tried the case held that as the 
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debit entry really represented damages, the plaintiff could only 
debit the value of the bags as on the date when demand for 
delivery was made, i. e., 27th October, 1920, and fixed the 
-© debit entry at Rs. 9,600, based on the then market price, and 
gave a decree to the plaintiff for the amount claimed in the 
plaint less the excess ih the debit entry. The plaintiff appealed 
for the amount disallowed (A. S. No. 81 of 1923) while the 
defendants appealed against the decree passed in favour of 


the plaintiff (A. S. No. 82 of 1923). 
P. Venkataramana Rao for appellant. 


K. S. Krishnaswami Aiyangar and C. Rama Rao for 
respondents. 


The Court delivered the following 


JUDGMENT : This is a curious and in some ways rather 
an interesting case. The suit is really one on accounts, and 
the dispute arises about two entries in the account, one on the 
credit side and another of exactly the same amount in respect 
of the same goods on the debit side. The facts’ are these : 
that the present plaintiffs bought goods from the business re- 
“presented by the defendants to the value cf Rs. 1 3,471 but 
by arrangement credit was given by the sellers to the buyers 
and the goods were left in the custody of the sellers, the con- 
tract being that the sellers were entitled to get their money on 
giving delivery of the goods. What happened was, the sale 
having been about the rst February, on the 3rd February the 
- sellers pledged these goods with the Bank of Madras as a cover 
for a debt of their own. The learned Judge has found and 
we agree with his finding that there is no evidence which can 
he believed that the buyers consented to this or indeed knew 
anything about it until late in October. What the learned 
Judge has done is this. He has treated the credit entry as 
being a. proper credit but when he comes to the debit entry he 
says, “Oh, no, that is not- so. The real damages because 
this cross-entry must be in the nature of damages_are 
damages for conversion and therefore what I have to find is 


the value of the goods at the date of the conversion.” But * 


he goes on to say : “I find that the real conversion was in 
October when letters passed between the parties, the buyer 


pressing for the goods and the goods not forthcoming as the 


sellers did not have them.” He says, therefore, as the value 
of the goods had very largely dropped in October instead’ of 
letting the debis entry stand at the original figure 13,471 the 
hgure must be cut down to some Rs. 8,000 or 9,000. His 
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view was that, as the property in-the goods had passed on.the 
day of the sale, therefore on the principle of “ res-perit domi- 
no” any loss must fall upon the owner, that is to say, thé buyer 
10 whom the property. had passed. In our opinion’ the 
learned Judge misapprehended the law on the subject, which 
is very clearly summarised in Benjamin'on Sale. The real 
truth of the matter is that the entry of Rs. 13,471 on the debit 
side-was not damages at all. It was simply an entry to cancel 
the other entry on the other-side. In Chinery v. Viall (1) 
which was referred to, a man had sold some sheep upon cre- 
dit. in such circumstances. very like these. that the property 
had passed to the buyer but the sheep remained in the charge of 
the seller ; the seller improperly sold them to a third party 
and the decision of Baron Bramwell in that case is accepted by 
Benjamin and by the profession generally as completely 
laying down the true distinction between that case and another 
class of case to which I will come presently. -That was a suit 
for damages for trover and the learned Judge held that in-com- 
puting the amount of damages to be paid by the tortfeasor the 
plaintiff must bring into the account the fact that he had never | 
paid for the sheep, so that, if that value of the .sheep at 
the time of the conversion was, say £120, and the buyer had 
tought them for £100, his loss is £20 because he would natural- 
ly have made the profit of £20 if he had paid the price of the 
sheep. - The learned Judge points out that to give him as was. 
contended the value of the sheep at the time of the conversion 
as his damages-would simply be to give him a WA of Hock 
of sheep for nothing.. i 


Another case that was referred to was ari V.. 
Brittan (2). That was a suit in trespass. and ‘there Lord, 
Abinger said that you could not set off the price at which the 
goods i in question had been previously sold to the plaintiff be- 
cause the two causes of action relating to the goods were en- 
tirely distinct, so. chat damages in that case could be given for 
the trespass without regard to the purchase price.- In Benja- 


. min the distinction is pointed out between'the two cases. “In 


Gillard v. Brittan (2Y each party was entitled to his action 3 
the. seller for the price, the buyer for damages for trespass to 
the; goods | which had passed into his ownership and actual pos- 
session. ` But in Chinnery v. Viall (1) the satio decidendi was 


that the seller could not, by reason of his conversion before 


delivery, maintain an-action for the price (not,being able. to’ 
es a —_— 


1. 5 H& N 288. - 2, 8M & W s575. 
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give the buyer the consideration) and therefore ex necessitate 
it must be allowed for in calculating the buyer’s damages in his 
action, for otherwise the buyer would get the goods for 


nothing.” — | p a 


So that in truth and in fact the sellers in this case never 
Were in a position to perform their contract and, if they had 
brought an action upon it, then the answer would have been 
“ you cannot maintain your action because you had put it out of 
your power to give the consideration which you were paid for,” 
In such a case what happens is that the contract for sale being 
unenforceable that the entry on the credit side of the account 
ought to lave been expunged and it is idle to say that by being 
a party to: the entry of payment a man is estopped from saying 
that the amount was not paid. Itis a mere paper record re- 
garding what he hopes will take place. On the other side of 
the account nothing is due at all to the buyer by way of da- 
mages. If the entry on the debit side were to be treated as 
representing damages for conversion of the goods, then I 
. have no doubt that Mr. Krishnaswami Alyangar is’ right in 
saying that the proper measure is not the value of the goods 
when they pass into his hands by the contract but the value of 
the goods at the time of.the conversion. . The actual conver- 
sion was on the 3rd February, as I have said. But Mr. Krishna- 
swami Aiyangar argued a point with which we will now deal 
very briefly, viz., that by’subsequent conduct the parties notified 
by the letter qf October that the time for performance was ex- 
tended and the real conversion was when the letter of the’27th 
October remained uncomplied with. We think that it is not 
correct and, if these were damages in trover, then the time 
cught to be fixed as being when the actual .conversion took 
place. But the real answer to the case is_ -and we agree with 
Mr. Venkatramana Rao’s argument on tha: that there is no 
question of fixing damages in trover here at all, because at 
the time that the contract ought to haye been fulfilled: the 
Sellers had put it out of their. power to perform the condition 
precedent which’ was requisite for their success and the result 
is not tha: there is.a good claim for the price of goods sold and 
delivered with a counter-claim for trover but there never was 
any power in the sellers to:sue for the price of the goods at all. 
That being so, this appeal must be-allowed and ethe de¢ree 
amended by. treating the entry. on the debit side, as. correctly 
put in thé-account at the figure 13,471: ` Jhere will: be a 
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decree for Rs. 7,501-3-0 with interest from 17th January, 1921 
and costs. 

The cross-appeal (No. 82 of 1923) will be dismissed as the 
matter which was raised with regard to the liability of the 
sons does not arise. i 


T9: V. a Decree varied. 


In THE HicH COURT or JUDICATURE AT MADRAS. 


PRESENT :__Mr. JusTICE RAMESAM AND MR. JUSTICE 
REILLY. 


Kancherla Pushkaramba being minor 
by father and guardian Predikete | 
Ramayya and another ee Petitioner* 
(Respondents in A. S. No. 396 
of 1923 on the file of the High 
Court ). 
v. 
Kancherla Nagaratnamma ... Respondent (Appellant in do). 
Civil Procedure Code, O. 41, R. 22 and O. 41-A (Madras), Form VI-A— 
Notice of appeal—Service on respondent in Form VI-A, Appellate Side Rules— 


No date fixed for hearing of appeal—Memorandum of chjections filed more than 
a month after—If in. time. 

The respondent in an appeal in the High Court was served the notice of 
appeal in the usual form, ¿i €., Form No. VI-A appended to O. 41-A made 
under its rulé-making powers by the Madras High Court. The notice merely 


_ fixed the time for entering appearance, but contained nothing as to the date 


fixed for hearing of the appeal. The respondent filed a memorandum of cross- 
objections more than a month after the date of receipt of the notice. Held, the 
memorandum must be taken to be in time. Order 41, R. 22 ‘gavé him a period 
of one month from the date of service on him of notice of the day fixed for 
hearing the appeal and as Form VI-A fixed only the time for appearance, it 
cannot be construed as fixing a date for hearing by implication. 


Desirability of modifying the language of O. 41, R. 22, or of enacting a 
rule to provide for its working pointed out. 

Petition praying that in the circumstances stated in the 
afidavits filed therewith the High Court will be pleased to 
excuse the delay in preferring and in payment of the deficient 
Court-fee in S. R: No. 3877 of 1924 memo of cross-objections 
scught to be preferred in A. S. No. 396 of 1923 preferred to 
the High Court against the decree of the Court of the Subordi- 
nate Judge of Bezwada in O. S. No. 48 of 1921: 

P. Satyanarayana Rao for petitioner. 
°K. Kameswara Rao for respondent. 
D E MA 


#CMP No. 2356 of 1924. 26th August, 1924. 
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The Court made the following 

ORDER :__In this case a notice in the form No. 6-A 
appended to O. 41, Sch. 1, Civil Procedure Code, made by the 
High Court was received by the rst respondent ( Ist petitioner) 
on 21st December, 1923 and the 2nd respondent (2nd peti- 
tioher) on sth January, 1924. A memo. of cross-objections 
was filed on r1th February, 1924. The respondent’s Vakil 
claims that he is in time as he has not yet received a notice fix- 
ing the date of hearing and it is only within 30 days from the 
receipt of such a notice that he was to file his memorandum of 
objections. In framing O. 41-A and Form 6-A fixing time 
for appearance, O. 41, R. 22 seems to have been overlooked. 
O. 41, R. 12 requires that a day for hearing should be fixed 
and even if we can construe O. 41-A as making this unnecessary, 
there must be some rule guiding the litigants as to how O. 41, 
R. 22 should be complied with. There is no rule saying that 
the day fixed for appearance shall be regarded as the day fixed 
for hearing within the meaning of O. 41, R. 22. 

The actual notice now in use cannot be constrned as fix- 
ing a -day for hearing by implication. The appellant’s 
(respondent's) Vakil contends that the 2 5th day from receipt 
of notice should be regarded as the day fixed for hearing. This 
cannot be as the case cannot be heard on the 25th day. It 
cannot be earlier than the 26th. But the R. 39 of the Rules 
of the High Court Appellate Side shows that it cannot be with- 
in three months after the admission of the appeal. This last 
consideration shows the undesirability of implying the date 
fixed for hearing. Either O. 41, R. 22 must itself be modi- 
fied by the High Court or some other rule must be made to 
provide for its working. | 

We are constrained to hold that the memorandum of 
objections is not out of time. 


The attention of the Secretary to the Rule Committee will 
be drawn to this order. 
Troy: Memorandum held to be filed in time. 


[In exercise of its rule-making powers, the Madras High 
Court has now made the following rule. See Fort $t. George 


Gazeite, dated 13th October, 1925, p. 1335 (Judicial) 2. 


“Notwithstanding anything contained in R. 22 of O. 41 the period pre- 
scribed for entry of anpearance by the respondent and filing byghim of pemo- 


randum of cross-objections, if any, shall, unless otherwise ordered, be thirty 


days from the servi&e of notice upon him.” —Reż.] . 
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IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. Jusrice JACKSON. 

Pokala Mahalakshmi Ammal ... Peticioner* (Plaintif im 
O. S. No. 23 of 1923 on the 
file of the District Court of 
Chingleput). 

7. Civil Procedure Code, O. 33—Appeal in forma pauperis—Right of—Money 


paid into Court under decree of Court below and drawn out by petitioner sufi- 
cient to enable her to pay Court-fee on appeal—Effect. 


The petitioner, who had obtained a decree for maintenance in the District 
Court, applied for leave to appeal to the High Court from that decree in forma 
pauperis, her case being that she was entitled to a larger amount. Her peti- 
tion was sent to the District Judge for enquiry whereupon the judgment-debtor 
paid Rs. 57x into Court to her credit. The District Judge passed an order 
allowing her to draw out the money, and reported that she had means to pay 
the stamp duty of Rs. 200 on her appeal. J 


Held, overruling the objection taken to the report, that the petitioner was 
possessed in the circumstances of sufficient means and was not entitled to appeal 
as a pauper. 

‘Application under O. 44, R. 1. of Act V of 1908 to be 
allowed to appeal in forma pauperis against the decree of the” 
District Court of Chingleput in O. S. No. 23 of 1923 (O. P. 
No. 2 of 1923). = 


T. R. Ramachandra Aiyar and S. Srinivasa Atyar for 
petitioner. 
The Court made the following 


ORDER :— The petitioner applied for leave to prefer an 
appeal in this Court from the decree of the District Court, 
Chingleput, jn forma pauperis. Her petition was sent to the 
District Judge for enquiry whereupon the judgment-debtor 
(she herself has obtained a decree for maintenance and is ap- 
pealing for a larger amount) paid Rs. 571 (Rupees Five 
hundred and seventy-one) into Court to her credit. The 
District Judge passed an order allowing her to draw 
cut the money, and reported that she had means to pay the 
stamp duty of Rs. 200 (Rupees Two hundred) on her appeal. 
To this report she objects. Of course Rs. 571 (Rupees Five 
hundred and seventy-one) is the subject-matter of the suit, 
though not of the appeal, but this causes no diffculty because 
it has been ruled in Krishna Bai v. Manohar (1)that “the sub- 
ject-matter,of the suit” in O. 33, R. 1, Civil Procedure Code, 








*C M P No. 1353 of 1925. 12; August, 1925. 
- t. (1906) I L R 30 Bom 593. 
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does not qualify “sufficient means” and the subject-matter of the 
suit is excluded as being presumably out of the pauper’s reach 
which is not so in the present case [cf. Dwarkanath Narayan 
v. Madhavrav Fishwanaih (2)]. But another Bombay 
Bench, Bai Balagauri v. Motilal Ghellabhai (3), besides hold- 
ing that the subject-ntatter of the suit cannot be taken into 
consideration in calculating the plaintiff's means, apparently 
overlooking Krishna Bai v. Manohar (1), has also held that 
the pauper applicant is not obliged to take cut of Court what 
is deposited or paid in. and cannot, therefore, if he choose to 
allow the deposit or payment made in Court to remain there, 
be said to be possessed of suficient means as if the deposit 
were actually in his possession. This differs from a previous 
ruling of the same Court in Dwarkanath Narayan v. Madhav- 


rav Vishvanath(2\and with all respect I think it a-most genuine < 
j p 


definition of “ possessed ” to confine the phrase to actual pos- 
session on one’s own person. I see no distinction between 
moneys deposited in Court and ordered to be delivered to a 
person and moneys lying at a person’s credit ina Bank. I 
should hold that a person with Rs. 571 (Rupees Five hundred 
and seventy-one) at her disposal in the Court is possessed of 
sufficient means to enable her to pay stamp-fee ot Rs. 200 
(Rupees Two hundred). Nor do I think it necessary to con- 
template that possibly the Rs. 571 (Rupees Five hundred and 
seventy-one) might have been attached ; it was not attached 
when the District Judge passed his order,I also think it unneces- 
sary to go into the question whether supposing the petitioner’s 
estate went into liquidation she would have sufficient balance 
to pay the stamp-[ee. It is enough to find that at the time of 
hearing her application she-had sufficient means. 


-© I have been asked to refer the matter to a Bench because 
of Bai Balagauri v. Motilal Ghellabhai (3) but the Bombay 
rulings are so contradictory that I do not consider it to be in 
the face of clear authority that I am deciding that petitioner 


is possessed in the circumstances of sufficient means and not - 


entitled to sue as a pauper. 


- The petitioner to be allowed to appeal as a pauper is dis- 
missed. The petitioner can pay the requisite fee within one 
month from the date of this order. 








Ke SV. _ Petition dismissed. 
ASN Ee AA eee fae Eee ae Bae iets eet Ne, 
1. (1906) Ik R 30 Bom 593. a (1886) I IR 10 Bom 207. 


3. (1922) I L R 47 Bom 523, 
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IN rue HIGH Courr or Jupicature AT MADRAS. 
PRESENT i—MR. Justice DEvAposs. 
Ayyaru Pillai ... Petitioner® (ist defendant) 
v, 
Varadaraja Pillai and another ... espondents (Petition- 
er__Assignee decree-holder and 
and defendant). 


Limitation Ad, Art. 182 (5)—Decree transferred for execution—A ssignee 
of decree-holder—A pplication to executing Court for isise of notice under O. 21, 
nN, 22 and transmit records to Court which passed the decree—If a step-in-aid 
of execution. > 

A decree passed by one Court was transferred to another Court for pur- 
poses of execution. An assignee of the decree-holder applied to the latter Court 
for issue of a notice to the judgment-debtor under O. 21, R. 22, Civil Procedure 
Code, and asked that the records might be sent back to the Court which passed 
the decree in order to enable him to execute the decree, stating in his -application 
that the decree had been transferred to him by assignment. Held, the applica- 
tion was a step-in-aid of execution, for his claim as assignee could be recognised’ 
only by the Court which passed the decree and for that purpose it was necessary 
to send back the records to that Court. l 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order, dated 15th September, 1923, of the 


Court of the Subordinate Judge of Tanjore in E. P. No. 356 


of 1923 in S. C. No. 493 of 1915. 
S. Rie diyar for petitioner. 
K. R. Rangaswami diyangar for respondents. 
The Court delivered the following 


'JUDGMENT :— This is a petition to revise the order of the 
Subordinate Judge of Tanjore recognising the assignment of 
the decree in favour of the petitioner in the Lower Court. ‘The 
contention of Mr. Ramaswami Aiyar for the petitioner is that 
it was not competent for the assignee decree-holder to make 
the application he did to the Court executing the decree. The 
decree was passed on 12th April, 1915, by the Subordinate 
Judge's Court, Tanjore. It was transferred for execution 
to the District Munsif’s Court of Tanjoze by an application, 
dated 18th July, 1916. The assignee decree-holder applied 
to the District Munsif’s Court on 10th February, 1920, for the 
issue of notice to the defendant under O. 21, R- 22 and asked 

“that the records may be transferred along with the certifi- 
catc'to the Subordinate Judge’s Court, Tanjore, fer the pur- 
pose &f furtKer conducting the suit.” In it ke also stated that 

oe 


t 


i, o M ma 
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the decree had been transferred to him by assignment. ‘Lhe 
question is, whether this is an application which it is competent 
for the assignee decree-holder. to make. If he was competent 
to make the application it would be a step-in-aid of execution 
under Art. 182 (5) of the Limitation Act. It is well settled 
that .an assignee dectee-holder can apply only fo the Court 
which passed the decree for being recognised as the assignee 
of the decree and it 1s also settled that he cannot make an ap- 
plication only for the purpose of being recognised as an 
assignee decree-holder. His application must be one for exe- 
cution and therefore if he does‘not apply for execution, his 
application would not be considered to be a proper applicatian. 
In this case he asked that the records be sent to the other 
Court for the further conduct of what he calls a‘suit and I 
suppose he meant by it for the execution of the decree. It 
has been held in Krishnayyar v. Venkayyar (1) that if a 
“decree-holder applies to the executing Court to send the re- 
cords to the Court which passed the decree, that application 
is a step-in-aid of execution and saves limitation. | Whether 
a transferee decree-holder can make a similar application is 
the question. In order that his claim as assignee decrece- 
holder may be recognised, it is necessary that the papers should 
be sent back to the Court which passed the decree. It is ad- 
mitted that the assignee decree-holder was subsequently recog- 
mised to have got a proper assignment of.the decree by the 
Subordinate Judge’s Court, Tanjore, which passed the decree. 
Whether in order to get that relief his application to the exe- 
cuting Court'to send back the papers to that Court is a compe- 
tent one is | think in order to enable the Court which passed 
the decree to recognise him as the assignee decree-holder it was 
necessary for that Court to have the records sent up by the 
executing Court and an application for that purpose, I think, 
comes within the expression of “step-in-aid of execution’ In 
this case, the application was not by assignee decree-holder for 
execution to the executing Court which no doubt he was incom- 
petent to make till his assignment was recognised. “But in 
order that that Court which passed the decree may pass an 
order under O. 21, R. 16, it was necessary, though it might 
not be so in every case, at least in this case that the papers 
should have been sent back. 1 hold, therefare, that this appli- 
. cation was a proper one which the assignee decrge-holder. was 
competent to make. In this connectiori I would like to refer 
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to the case reported in Monorathdas v.A mbika Kanta Bose(2). 
In that case an application which was made by a person who 
got a title to a decree by operation of law and who made an 
application before the Court which passed the decree recog- 
nised him as being entitled to execute the decree, was a proper 
application. In this view of the case I think the order of the 
Lower Court is correct and this petition is dismissed with costs. 


yer WA . Petition dismissed. 
PRIVY COUNCIL. 
[On Appeal from the Chief Court of the Punjab. ] 
PRESENT :— LORD DUNEDIN, LorD SHAW AND SIR JOHN 
EDGE. 
Musammat Lajwanti and others ...  Appellants* 
v. 
Safa Chand, since deceased, and others ... Respondents. 


Privy Council—Judgment of—Order in Council made pursuant to—Con- 
formity between—Necessity—Persons with derivative interest in the stake of a 
suit—A ddition as co-plaintiffs with person having rea. title—Decree in favour 
of person with real title—Rights of persons with, derivative interest—Safeguard- 
ing of—Mode of. 


It is the duty of their Lordships to see that tke crder which His Majesty 
makes in Council faithfully _Tepresents the advice which in the judgment they 
have said they would humbly tender to him. 


It is out of the question that persons who assert that they have a derivative 
interest in the stake of a suit can, by getting added as plaintiffs, be associated 
in a decree in favour of the person who has the only real title. The decree 
made in favour of such person will, however, be without *prejudice to the 
rights, if any, of the persons with the derivative interest. 

Petition to vary an Order in Council made in pursuance 
of a judgment of the Board reported in 47 MLJ925 :si TA 
IJI. 

W. Wallach for petitioner. 

- L. de Gruyther, K. C. and S. Hyam for the other appel- 


lants. | 

19th March, 1925. The Judgment of the Board was 
delivered by 

Lord DUNEDIN :__This petition is presented under some- 
what peculiar and unsatisfactory circumstances. „In the recent 
appeal of Musammat Lajwanti, and others, judgment was pro- 
nounced in which their Lordships said that they would humbly 














*P C > Appeal No. 60 of 1922 j 1gth March, 1925. 
* 2. (1909) 9 CL J 443. 
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advise His Majesty to allow the appeal and pronounce judg- 
ment in favour of the plaintiff. That by the expression 
“plaintiff ” their Lordships designated Musammat Lajwanti 
alone without the addition of the other appellants, is made 
perfectly clear not only by the use of the singular and not the 
plural, but also by a “sentence in the judgment in which their 
Lordships, after narrating the claim and suit of the Musammat, 
added, “ Certain persons who might have been respond- 
ents backed up the plaintiff and were added as plaintiffs, a 
very unnecessary proceeding, as no decree could pass in their 
favour.” No representation was made to their Lordships as 
to there being any error in this. 


On the judgment being presented to His Majesty in 
Council for embodiment in the formal order, the word “ appel- 
lants” in the plural was used. The plaintiff and appel- 
lant, Musammat Lajwanti, now presents this petition to have 
the order made rescinded and an order pronounced in favour 
of herself alone. Now in ordinary circumstances this 
petition would be granted as a matter of course. It is the 
duty of their Lordships to see that the order which His 
Majesty makes in Council faithfully represents the advice 


which in the judgment they have said they would humbly tender 
to him. 


But the petition is opposed by the other appellants. The 
counsel who at the hearing pleaded the case of the Musammat 
now appears for these other appellants and points out that the 
Musammat herself in her original pleading had set forth that 
by arrangement between her and three other appellants she 
was to take only three-fifths of all she recovered, the other 
two-fifths going to them ; and it is further alleged that the 
Musammat herself has not authorised this petition. An affidavit 
is presented to that effect. It is met by counter-affidavits. 


Their Lordships disregard the affidavits on both sides. 


They are quite contradictory and it is impossible to determine 
what the truth is. 


Their Lordships have no doubt that the prayer of the 
petition must be granted in so far as it prays to have the Order 
in Council made to conform to the judgment pronounced. 
Even had the facts now brought forward been clearly set be- 
fore their Lordships, it would not follow thatthe judgment 
would have been altered. It is out of the question that per- 
sons who assert that they have a derivative interest in the 
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stake of a suit can, by getting added as plaintiffs, be associated 
in a decree in favour of the person who has the only real title. 
The respondents have an interest in this as well as the plaintiff. 
At least it is safe to say that no decree would have been granted 
in favour of all the appellants jointly unless there had either 
been a consent signified by the respondents or a legal convey- 
ance or assignment produced by the real plaintiff of a share 
of the subjects of the suit. 

At the same time their Lordships wish to do justice and 
not to allow any one to take advantage of a slip in order to 
appropriate to himself property that is not fairly his. Their 
Lordships will therefore humbly advise His Majesty to rescind 
the order complained of and to pronounce judgment in favour 
of the plaintiff Musammat Lajwanti alone, but with the addi- 
tion that this judgment is to be without prejudice to the appel- 
lants other than Lajwanti to recover in respect of any con- 
veyance or assignment made or of any contract to convey or 
assign, such share of the property recovered under the judg- 
n:ent as may appertain to them in respect of such conveyance, 
assignment or contract. 

As their Lordships think that both parties were in fault, 
there will be no costs of the petition. 

Solicitors for petitioner (appellant No. 1) : T. L. Wil- 
son and Co. 

Solicitors for-the other appellants : W. W. Box and Co. 

A. de M. 


PRIVY COUNCIL. l 
[On Appeal from the High Court of Judicature at Lahore. | 


PRESENT :__Lorp SHAw, Lord Carson, LORD BLANES- | 
BURGH, SIR JOHN EDGE AND Mr. AMBER ALL. i 


Mi halam Rasul Khan n Appellant* 
v. . 
The Secretary of State for India in Council ... Respondent. 


Evtdence—Pedigree case—Public documents—Stateu:ents in, made by autho- 
rised agents of public in the course of official duty and respecting facts of public 
interest or required to be recorded for benefit of community—Admissibility to 
prove facts stated. . 

The question for decision was whether the plaintiff-appellant was a ‘Rajput. 
Iie would be held to have been a Rajput if he had a title to the use of the term 
“Mohal” ji A 

Itewas proved beyond all doubt and so found by the appellate Court that in 
the Revenue Records the plaintiff's family had been shown singe 1852 as hold- 
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ing land; their caste being described as Khayyat Mohal—and there were in eyi- 
dence extracts from the settlement records of the district for 1853 in which the 
granduncle and grandfather of the plaintif were put down as owners of 
25 ghumaons of land in the village of S, their quaum being mentioned in 
Kayyat (Mahomedan) and got (i e. sub-tribe) as Mohal. Similar entries 
were to be found in relation to the settlement of 1882. It was admitted by the 
Appellate Court that if those records truly described the plaintiffs family as 
“Mohals” it would prove the plaintiff’s claim, but they disposed of that evidence 
by saying “there is`no proof that whoever first caused this entry to be made had 
any real title to the use of the term ‘Mohal’.” That was the only link appa- 
rently which the Appellate Court found to be absent from the evidence necessary 
to prove the plaintiff's case. No evidence was, however, given and no sugges- 
tion was made that such entries were false or that there was any existing reason 
why deliberately false entries should have been made. 


- Held, dissenting from the Appellate Court, that evidence of the character 
adduced, taken from public records for a series of years since 1852 and recorded 
in accordance with the requirements of the law, could not in a pedigree case be 
disregarded for the reason stated by the Appellate Court. 

In such a case as the present, statements in public documents are receivable 
fo prove the facts stated on the general grounds that they were made by the 
authorised agents of the public in the course of official duty and respecting facts 
which were of public interest or required to be recorded for the benefit of the 
community. In many cases, indeed, in nearly all cases, after a lapse of years 
it would be impossible to give evidence that the statements contained in such 
documents were in fact true, and it is for this reason that such an exception is 
‘made to the rule of hearsay evidence. 


Appeal by special leave from a decree of the High Court 
(October 25, 1920) reversing a decree of the first-class Sub- 
ordinate Judge, Ludhiana. 


L. de Gruyther, K. C. and J. M. Parikh forappellant. 
A.M. Dunne, K. C. and K. Brown for respondent. 


1zth March, 1925. The Judgment of the Board was 
delivered by La 


LorD Carson: The ( plaintif) appellant is a resident in 
the District of Ludhiana of the Punjab and is thè owner of 


“ culturable lands” in that district. In or about the, year. 


1912 he bought certain other lands and applied for mutation 
of names. The Deputy Commissioner and, on appeal, the 
Financial Commissioner'of the Punjab, on the 3rd May, 1913, 
refused the application on the ground that the alienation in 
question was against the policy of the Punjab Alienation of 


Lands Act No. XIII of 1900__that Act by S. 3 enacts as 
follows’: ° 


“a —(1) A person who desires to make a permanent alienation of his 
land shall be at libérty to make such alienation where—- . 


(a) The alienor is not a member of an agricultura! tribe ; or 
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(c) The alienor is a member of an agricultural tribe and the alienee 
is a member of the same tribe or of a tribe in the same group. 

“(2) Except in the cases provided for in sub-section (1), a permanent 
alienation of land shall not take effect as such unless and until sanction is given 
thereto by a Deputy Commissioner. : 

“ (3) The Deputy Commissioner shall enquire into the circumstances 
of the alienation and shall have discretion to grant or refuse. the sanction 
required by sub-section (2).” 

The grounds of the decision both of the Deputy Commis- 
sioner and the Financial Commissioner were that the plaintiff 
was described in the Revenue Records as “ Khayyat Mohal,” 
that that tribe was not one of the notified agricultural tribes 
of the Ludhiana District, nor was the Mohal tribe to which it 


corresponded. The plaintiff alleged that although’ described 


in the Revenue Record of the land belonging to him as “ Mohal 
Khayyat ” he was nevertheless a Rajput and a member of an 
agricultural tribe. - It was admitted that if he was a Rajput he 
was entitled to become the alience of the property, as Rajputs 
were_an agricultural tribe and were so declared in the Punjab 
Gazette of the 21st April, 1904. 

The plaintiff then instituted this suit in the Court of the 
District Judge of Ludhiana against thé respondent and prayed 
for a declaratory decree to the effect that he was a Mohal 
Rajput and that all the entries’in the Revenue papers showing 
his caste as “-Mohal Khayyat ” were incorrect. The parties 
went to trial on one issue only, namely, “Is the, plaintiff a 
Rajput ?” - 

On the 24th June, 1915, the Subordinate Judge, after 
hearing a number of witnesses and examining a number of docu- 
ments on both sides, delivered judgment and passed a decree 
in favour of the plaintiff. The respondent appealed to the 
High Court of Judicature at Lahore and on the 25th October, 
1920, that Court set aside the decree of the Subordinate Judge 
and dismissed the plaintiff's suit. Hence the present appeal 
in which, #dmittedly, the only question for determination is 
whether the plaintiff is a Rajput. 

The case made by the plaintiff, as the Appellate Court 
states, was that although in the Revenue Records the plaintiff’ s 
family has been shown since 1852 as holding land and their 
caste been described as ‘‘Khayyat Mohal” the term “Khayyat” 
does not denote a tribe, but merely a profession, viz. tailoring, 
that His got (i. e., sub-tribe) is Mohal and that his real tribe is 
Rajput and that there is no other tribe except that of- Rajputs 
which contains a got of the name of Mohal. The Revenue 


al 
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Records of Mauza Shahna give his pedigree back as far as 
his great-grandfather Nathu who by a pedigree propounded 
by the plaintiff was alleged to be one of the four sons of Khana 
who was himself descended in the 13th generation from Mohal. 
The Appellate Court ‘admitted that if Nathu was proved to be 
descended as alleged*from Khana the plaintiff would” have 
proved his right to be a member of the Rajput tribe. ‘That 
Court however refused to rely upon the evidence produced as 
proving that the plaintiff traced his pedigree through his great- 
grandfather Nathu to Khana and thence to Mohal. In the 
view that their Lordships take of the other evidence in the 
case proving that the plaintifs got is Mohal and that thereby 
his tribe is Rajout their Lordships do not think it necessary to 
pronounce any opinion as to whether Nathu was descended 
from Khana. As the Court of Appeal finds, 


“there seems to be little doubt that ‘Mohal’ is the name of a sub-division 
of the tribe of Rajputs, and so far as the evidence in this case shows there is 
nu other tribe in the Punjab which has a got of the name of Mohal” 
and the same Court also states :_ 

“The conclusion at which we arrive is that, so far as is known, there 
are no persons in the Punjab who have any real right to be described as 
‘Mohals’ except Rajputs and some Jats, who rightly or wrongly claim that they 
are*really of Rajput origin.” 

It is clear, therefore, that if the Appellate Court had 
been of opinion that the plaintiff had a title to the use of the 
term “ Mohal ” that Court would have decided in favour of 
the appellant. Now the first thing to be observed is that in the 
course of the present litigation S. Bachan Singh, the respond- 
ent’s pleader, stated on oath that it was conceded “ that plain- 
tif is Mohal got of Khayyat tribe” (see statement of 27th 
July, 1914). 

The Appellate Court has found that the mere fact that 
various members of the family have worked at tailoring can- 
not be regarded as any proof that the plaintiff is not a Rajput, 
for, as stated in [bbetson’s Census Report, p. 333, which has 
been quoted by the learned Subordinate Judge, men of all 
castes follow the trade ; or as the Subordinate Judge has stat- 
ed, Khayyats do not make a tribal clan by themselves. It is 
proved beyond all doubt and so_found by the Appellate Court 
that in the Revenue Records the plaintiffs family has Been 
shown since 1852 as holding land, their caste being described 
as Khayyat Mohal and there are in evidence extractse from 
the-settlementerecords of this district for 1853 in which Ilahia 
and Gahia, granduncle and grandfather of the plaintiff, are put 
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down as owners of 25 ghumaons of land in the village of 
Shahna,thcir quaum being mentioned in Kayyat (Mahomedan) 
and got as Mohal. Similar entries are to be found 
in-relation to the settlement of 1882. It is admitted by the 
Appellate Court that if these records truly described the plain- 
tiffs family as Mohals it would prove the plaintif's right in 
this action, but thcy attempt to dispose of this evidence by 
saying “there is no proof that whoever first caused this entry 
to be made had any real title to the use of the term ‘Mohal ’. ” 
That is the only link apparently which the Appellate Court 
has found to be absent from the evidence necessary to prove 
the plaintif’s case. 


Their Lordships cannot share the view of the Appellate 
Court that evidence of this character, taken from public re- 
cords for a series of years since 1852 and recorded in accord- 
ance with the requirements of the law, can in a pedigree case 
he disregarded for the reason stated by the Appellate Court. 
No evidence is given and no suggestion is made that such entries 
were false or that there was any existing reason why deliberate- 


- ly false entries should have been made, In such a case as 


the present, statements in public documents are receivable to 
prove the facts stated on the general grounds that they were 
made by the authorised agents of the public in the course of 
oficial duty and respecting facts which were of public interest 
or required to be recorded for the benefit of the community 
(Taylor's Law of Evidence, roth Ed., S. i591). In many 
cases, indeed, in nearly all cases, after a lapse of years it would 
be impossible to give evidence that the statements’ contained in 
such documents were in fact true, and it is for this reason that 
such an exception is made to the rule of hearsay evidence. 
Their Lordships being of opinion that the plaintiff has proved 
that he is entitled to the description of Mohal, it follows from 
the facts found by the Appellate Court, and already referred 
to, that the plaintiff is a Rajput and is entitled to the relief 
claimed in this action. Their Lordships will therefore hum- 
bly advise His Majesty that this appeal should be allowed with 
costs here and in the Court below and that the decree of the 
Subordinate Judge should be restored. 


‘Solicitor for appellant : E. Dalgado. 
„Solicitor for respondent : Solicitor, India Office. 


A. de M. 7 Appeal allowed. 
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IN THE HIGH COURT-OF JUDICATURE AT MADRAS. 


PRESENT : Mk. Justice VENKATASUBBA | “Rao “AND 
Mr. Justice MADHAVAN Nair. 


Koyyalamudi Subbanna and.another ... Appellants* in. all 
. (Respondents-Defendants 2 and 3) 
v. WA AA 
Koduri Subbarayudu and another ... Respondents (Appel- 
lants and plaintifs). 

Negotiable Instruments Act, Ss. 28 and 29—Difference between—Promissory 
noles by guardians and executors—Princtple of liability—Description as guardian 
or executor in the body of note— If excludes personal liability—Signature—Quali- 
fication in—Effect of—Liability of executor when limited to assets—IWill void— 


Effect of—Principle of S. 28—A pplicability to guardians—English and Indian 
Law, € 


The liability on a promissory note must be determined on the wording of 


the note and in each case the question is whether the instrument has been sO 
drawn in form as to make the executant liable personally or only in his capacity 
as agent, guardian, etc. In the case of an agent, the question ander’ S. 28 of 
the Negotiable Instruments Act is whether the words are sufficiently unequivocal 
to indicate that he has not made himself personally liable. 


The body of a promissory note recited that the debt in lieu of eich the 
note was being executed was originally due by the father of a minor, that the 
two executants of the note had been appointed guardians and in the operative 
portion they made themselves unconditionally liable by saying “We shall pay, 
either of us, on demand,” but their representative character was not disclosed 
in the signature. Held, they were personally liable, as the wording, of the 
note did not clearly and unequivocally exclude their personal liability. Where, 
however, in addition to the above recitals, in the signature portion of the note 
It was made to appear that the guardians were signing it on behalf of the 
minor, it amounted to a clear indication that ney did not intend to incur per- 
sonal liability. 


Though S. 28 applies in terms only to principals and agents, the principles 


enunciated therein are of general application and can be applied to cases. of 


guardians and wards. Sadasuk Janki Das v. Sir Kishan Prasad, (1918) IL R 
46 Cal.663 (P C) ; Ramaswami Mudaliar v. Muthuswami Atyar, (1915) 30 I C 
481 and A S No. 306 cf 1922 followed. The section is in one respect different 
from S, 26 of the English Bills of Exchange Act, for while the English Act 
requires that the words indicating exclusion of persona’ liability must be-added 


tothe signature itself, the law in India is less rigorous and from the whole of’ 


the instrument the intention may be inferred. 


The language of S. 29 of the Negotiable Instruments Act is different from 
that of S. 28 in that there must be express words limiting liability and such 
liability can only be limited to the extent of the assets of the deceased. 


Where S, 29 specifically applies to a given set of fact, the principle’ of S. 28 
cannot be invoked. 


Where ‘a promissory, note is executed by executors as niche the fact that 


they: Were not in the eye of the law executors, e. g., the will being valid, cannot 
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make any difference as regards their liability and the provisions of S. 29 will 
apply to the case. - 


The preamble to a promissory note showed that it was being executed by 
two persons jointly as executors under a will. The body contained the recital : 
‘ On demand we promise to pay to you......... the sum of Rs. 113 borrowed to 
serve our need, i. ¢, to pay on behalf of the deqeased testator” and it was 
signed by them without the qualification as executors being added to their ` 
signatures. Held, they were personally liable as there was nothing to show 
they had expressly. limited their liability to the extent of the. assets received by 
them as such. 


Appeals under cl. 15 of the Letters Patent against the 
judgment of the Hon'ble Mr. Justice Krishnan, dated 22nd 
February, 1924, in S. A. Nos. 998, 999 and 1000 of 1921 pre- 


ferred against the decrees of the Court of the Additional Sub- 


ordinate Judge of Rajahmundry in A. S. Nos. 3, 4 and 5 of 
1920 (A. S. Nos. 152, 153 and 154 of 1919, District Court, 


' Godavari) O. S. Nos. 805, 781 and 780 of 1917, Temporary 


District Munsif’s Court of Razole at Amalapuram. 


A. Krishuaswami Aiyar, B. Satyanarayana and K.N. 
Rajagopala Sastri for appellants. 


P. Somasundaram for respondents. 
The Court delivered the following 


JUDGMENTS :-Venkatasubba Rao, J. :—These three 
appeals have been filed against the judgment of Kashnan, J. 
Defendants 2 and 3 are the executants óf the promissory notes 
in question. In some notes they described themselves as the 
guardians of the ist defendant, in others as executors under 
his father’s will. The 1st defendant was and continues to be 
a minor. The 2nd and 3rd defendants are respectively the 
maternal uncle and the brother-in-law of the 1st defendant. The 
plaintiffs in these suits asked for a decree against the 1st defend- 
ant to the extent of the assets of his father’s estate and 
against defendants 2 and 3 personally. It is not necessary to 
say what the decision of the Trial Court was, but the Subordi- 
nate Judge dismissed the suits against defendants 2 and 3 and 
passed decrees against the rst defendant to the extent of the 
assets of his father. The plaintiffs preferred Second Appeals 
to the High Court and Krishnan, J., in all che three suits pass- 
ed decrees against defendants 2 and 3. As the first defendant 
had not appealed to the High Court, the decree against him 
was’ rot disttrbed. Defendants 2 and 3 have filed the present 
Letters Patent Appeals. They contend that they are not lia- 
ble on the promissory notes. 
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On a negotiable instrument only the executant is liable. 
This proposition admits of no doubt. The question that ‘has 
in each case to be determined is, on a fair construction, who is 

the executant of the document ? As Chalmers says : 
“It is often difficult to determine whether a given signature is the 


signature of the principal by the hand of an agent, ov the signature of the 
agent naming a principal.” See Law of Bills of Exchange, 8th Edition, p. 91. 


The law relating to negotiable instruments difers from 
the ordinary law of contracts in several respects. “The liabi- 
lity must be determined on the wording of the note and in each 
case the question is : Is the instrument so drawn in form as to 
make the executant liable or the principal liable ? In other 
words, who is the real executant of the documents ? Is the 
executant in truth the principal although thc agent’s signature 
appears on the bill or is the executant the agent although the 
principal is named ? 


So far as the Indian Law is concerned, S. 28 si the Nego- 
tiable Instruments Act enacts the rule of law applicable to 
agents. The material portion of the section runs thus : 

“An agent who signs his name to a promissory note without indicating 


thereon that he signs as agent or that he does not intend thereby to incur personal 
liability is liable personally on the instrument.” 


Under the section an agent signing the note prima facie 
is liable but he may exclude his liability by indicating on the 
note that he signs as agent of that he does not intend to incur 
personal liability. In each case the question is, are the words 


sufficiently unequivocal to indicate that the agent has not made - 


himself personally liable ? 

S. 28 of the Indian Act is in one respect strikingly differ- 
ent from S. 26 of the Bills of Exchange Act, 1882. The 
English-Act requires that the words indicating that. the personal 
liability is excluded must be added to the signature itself. The 
Indian Act is less rigorous and from the whole of the instru- 
ment the intention may be inferred. 

The most useful case on the subject is Sadasuk Janki Das 


v. Sir Kishan Prasad (1). Their Lordships of the Judi-. 


cial Committee point out that as the document passes from 
hand to hand it is of the utmost importance that the respensi- 
bility is made plain and can be instantly recognised. ` The 
English theory of bills, as Chalmers obseryes in hig introduction 
to the work ‘already quoted, is the-banking or currency theory 
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and in England, bills have developed into a: perfectly flexi- 
ble paper currency. . It follows therefore that as the note 
passes from hand to hand the real name of the person lia- 
ble upon it must be disclosed. | ae 


In the light-of this principle I shall first examine the pro- 
missory note ini Letters Patent Appeal No. 66 of 1924. The 
note is signed by the two guardians. Their representative 
character is not disclosed: in-the signature. In regard to the 
body of the note, the following points are no doubt in favour 
of the appellants :— | 

(1 ) The debt is mentioned as having been originally due ' 
by the minor’s father ; 

(2) It is stated that their wida is a minor and that 
they were appointed guardians. 

But the language in the opening portion of the note is 
ambiguous. It is susceptible of two meanings: literally it 
means that the guardians are executing the note because their 
ward is a.minor. What may be said to be the idiomatic mean- 
ing is, that the guardians are executing the note on behalf of 
the mmor. . | 

In the operative part of the note, they make themselves 
unconditionally liable.” They say :_ 

“We shall pay, either of .us, on demand.” 

Who are referred to by this word ' We’ ? The words 
in the preamble being doubtful and there being no ambiguity 
in regard to the signature, the proper view to take is, that any 
one reading the note will reasonably connect the. word ‘ We’ 
with the names appearing at the bottom of the note. 

-It is true that the debt of.the minor’s father is mentioned 
in the body of the document. But, on this, does it necessarily 
follow that the. executants are not personally 
liable ? Supposing the guardians had been pressed for pay- 
ment of the debt and they undertook to pay the amount per- 
sonally themselves, can it be sard that such a note as the present 
could not have been passed ? In my opinion, a mere allusion 
to the pre-existing debt does not clinch the question., On the 
whole | think that the wording does not clearly unequivo- 
cally exclude the personal liability of the executants and that 
Krishnan, J.’s decision in regard to this note must be upheld. 

. , Before passing on to. the next note, I desire to make one 
obsefvwation. 9 Unlike S. 26 of the English Act which deals 
generally with the liability of persons signing in ahy representa- 
tive capacity, S. 28. of the Indian Actin terms applies only to 
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single case of agents and principals. But it seems to me that 
there is no reason to make the scope of the section so narrow 
and indeed their Lordships of the Judicial Committee 
in the case already quoted [Sadasuk Janki Das v. Sir 
Kishan Prasad (1)] first state the principles as of 
general application and then proceed to say that the 
sections of the Negotiable Instruments Act contain 
nothing inconsistent with those general  orinciples. 
In Ramaswami Mudaliar v. Muthuswami Aiyar (2) and the 
unreported Appeal No. 306 of 1922 on the file of the High 
Court, the principle of S. 28 is tacitly assumed to be applicable 
to cases of guardian and ward. 

Now I pass on to the note in L. P. Appeal No. 65 of 
1924. This bears a very close resemblance to the note which 
I have just dealt with. But there is a striking difference in 
one particular, that in the signature portion it is made to appear 
that the guardians are signing the note on behalf of the minor. 
The point is thus left no longer in doubt, and, on a construction 
of the note, I find that the guardians have clearly indicated 
that they did not intend to incur personal responsibility. In 
my opinion, therefore, Krishnan, J.’s decision in regard to this 
note is wrong, and cannot be supported. 

I shall next deal with the promissory notes in L. P. Appeal 
No. 64 of 1924. To my mind, these present no difficulty. 
The appellants do not describe themselves as guardians but 
as executors and the section that applies is S. 29 of the Nego- 
tiable Instruments Act. The relevant portion of that section 
is as follows :— 

“A legal representative of a deceased person who signs his name to 
a promissory note is lable personally thereon unless he expressly limits ‘his 
liability to the extent of the assets received by him as such.” 

The language of S. 29 is widely different from that of 
S. 28. In the first place, under S. 28 it is sufficient to indicate 
that personal liability is excluded. Under S. 29 there must 
be express words limiting the liability. Secondly, under S. 28 
the agent’s liability may be altogether excluded, but under S.29 
the executor’s liability can only be limited to the extent of the 
assets. 


These notes purport to have been executed by the appel- 
lants in their capacity as executors: When S. 29 specifically 
deals with the case, it is not-permissible to invoke the principle 
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of S. 28. The appellant’s learned vakil has contended that 
his clients were not in fact executors because the minor’s father 
could rot- have made a valid appointment of executors. Grant- 
ing this.to be:so, it does not in my opinion make the slightest 
difference. “We are concerned not with the fact whether they 
are executors but only whether they have described themselves 
as executors. It is not to be expected that when the paper 
passes from hand to hand every successive holder is to satisfy 
himself as regards the truth of the statement in the note ; and 
J am not prepared to accept the contention that the section has 
no‘application unless the executant happens to be in fact a legal 
representative. I am, therefore, of the opinion that 
Krishnan, J.’s judgment in regard to this note is right and 
must accordingly be confirmed. : 

I feel that it is necessary that I must add one word. The 
Lower Court has passed a decree against the minor and he 
has not filed an appeal challenging its correctness. We are 
therefore not concerned with-the propriety or otherwise of 
the decree against the minor.. But nevertheless it seems ta 
me that although the agent is personally liable on the note, 
there 1s nothing to ‘prevent the Court from passing a decree 
against the minor himself provided that the plaint is framed 
in an alternative form suing the guardian on the note and the 
minor alternatively on the consideration. [See Sadasuk Janki 
Das v. Sir Kishan Prasad (1) and Krishna Atyar v. Krishna- 
swami Aiyar (3)]. This question, however, does not here 
arise and need not be pursued further. 

‘I may state in conclusion that Mr. Alladi Krishnaswami 
Aiyar, the learned vakil for the appellants, desired to raise a 
new point, one relating to the rule of election as laid down in 
French v. Howie and Wife (4) and Moore v. Flanagan and 
Wife (5), but that we did not permit him to raise this point 
as he did not raise it before Krishnan, J. and attempted to do 
so for the first time before us. 

__ . The result is that L. P. Appeals Nos. 64 and 66 of 1924 
are dismissed with costs and L. P. Appeal No. 65 of 1924 IS 
allowed and the suit dismissed with costs throughout against 
defendants 2 and 3. 7 

_* Madhavan Nair, J. :__These Letters Patent Appeals are 
directed against the decision of Krishnan, J. in three second 
appeals whigh arose out of suits instituted by the plaintiff for 
i. (ag18) IE R 46 C 663 : 36ML J 429 (PC). 3. (1900) PLR z3 M s97(F B) 
azs & r (0996) IIK B 674, 10.5 (1920) I K B 919. 


the recovery of the money due to them on promissory notes 


executed by defendants 2 and 3. The rst defendant is the 


minor son of one Veeranna who died leaving debts. ‘Though 
the property belonging to him is joint family property, 
Veeranna nevertheless executed a will naming défendants 2 
and 3 as executors. “Though the document is invalid so far 
as it purported to deal with joint family property, defendants 
2 and 3 entered upon the management under the will and 
executed. che various suit promissory notes to Veeranna’s credi- 
tors. The plaintiffs in these suits claimed decrees against 
defendants 2 and 3 personally as the makers of the promissory 
notes and against the estate of the rst defendant. The Dis- 
trict Munsif gave a decree against defendants 2 and 
3 personally and dismissed the suits against the 
minor’s estate. Both the plaintiffs and defendants 2 
and ,3 preferred appeals to the Subordinate Judge 
who gave decrees against the estate of the minor dismiss- 
ing the suits against defendants 2 and 3. The minor, i. e., 
the 1st defendant, did not appeal to the High Court but the 
plaintiffs preferred second appeals claiming personal decrees 
against defendants 2 and 3. The learned Judge, Krishnan, J., 
set asid§ the decrees passed by the Subordinate Judge with 
the result that the plaintiffs in the High Court succeeded in 
obtaining the decrees against defendants 2 and 3 personally. 


The question for determination in all these Letters Patent 
Appeals is the same, namely, whether defendants 2 and 3 are 
personally liable under the suit promissory notes. 


L. P. A. No. 64 of 1924: As there is some difer- 
ence in the language of the promissory notes in the various 
suits and as the argument advanced by the learned vakils on 
both sides had reference to the language, it will be useful to 
refer to these promissory notes at the very commencement. 
Exs: A, B, E and F are the four promissory notes in. this 
Letters Patent Appeal against’S. A. No. 998 of 1921. Ex. A 
states in its preamble that it is “ executed by Subbanna and 
Satyanarayana (defendants 2 and 3) jointly as. executors 
appointed in accordance with the registered will of the late 
Chinna Veeranna, his son Viswanatham being a mincr.... . 
In its body it states : “ On demand we promise to pay to you 
or to’ your order the sum of Rs. 113-2-0 only the amount 
borrowed to serve our need, i. e., the amount we°have agreed 
to pay on behdlf of the aforesaid Chinna Veeranna. i 
This promissory note is signed by the two defendants without 
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the qualification as executors being added to their. signatures. 
Ex. B is similar to Ex. A except that in its body the statement 
“ the amount we have agreed to pay on behalf of the aforesaid 
Chinna Veeranna ” is absent. It simply says: “On demand 
we promise to pay to you orto your order the sum of 
Rs. §85-10-6 only the amount borrowed to serve our need, 
i. £., the amount of principal and interest on the promissory 
note executed by the late Chinna Veeranna.” ‘The pre- 
ambles of Exs. E and F are similar to those of Exs. A and B, 
with this difference, that in the preamble of Ex. F “his son 
Viswanatham being a minor ” is absent. In the body of these 
two promissory notes, Exs. E and F, we find the expression 
“ We both individually promise to pay to you or to your order 
the sum of Rupees......... ” which does not appear in 
Exs. A and B. These promissory notes run thus: “ We 
both individually promise to pay to you or to your 
order the sum of Rupees.......... on the promissory note 
executed by the late Chinna Veeranna.” In the signature 
portion of all these promissory notes the names of defendants 
2 and 3 appear without any qualification. Though these pro- 
missory notes thus present some special features they agree 
in this respect that each of them is stated in the preamble 
to have been executed by defendants 2 and 3 “ as executors ” 
and signed by them without disclosing their representative 
capacity. 

Mr. Krishnaswami Aiyar, the learned vakil for the appel- 
lants, argues that the language used in these promissory notes 
distinctly shows that the appellants have’ not undertaken any 
personal liability to pay the promissory note debts and that 
the learned Judge was wrong in applying S. 29 of the Nego- 
tiable Instruments Act in deciding this case, inasmuch as it is 
clear that defendants 2 and 3 cannot in law be considered 
executors as the deceased Veeranna had no power to execute 
a will, the property being joint family property. S. 29 being 
inapplicable and the language of the documents showing that 
there was no personal liability, the learned vakil argues on 
the analogy of various decisions which he has brought to our 
notice that in this case the only decree that could be passed is 
one against -the estate of the deceased Veeranna. 

"The important question for consideration is whether 
S. 29 of the Negotiable Instruments Act applies to this case. 


S. 29 suns asefollows :_ 
“A legal representative of a deceased person who signs his name to 


_a promissory note, bill of exchange or cheque is liable personally thereon, unless 
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he expressly limits his liability to the extent of the assets received by him as 
such, ” 


The term “legal representative’ includes executors or 


administrators. If this section is applicable, defendants 2 
and 3 are liable personally on these promissory notes, as they 
say in the preamble of the notes that they have executed them 
“jointly as executors appointed in accordance with the regis- 
tered will of the late Chinna Veeranna.” ‘The argument that 
defendants 2 and 3 are not, strictly speaking, executors and 
therefore S. 29 is inapplicable cannot be accepted ; for we are 
dealing with promissory notes and it is well known that those 
are intended to pass freely from hand to hand and a party 
who takes a negotiable instrument of the class we are dealing 
with is not expected to decide for himself whether the person 
who has executed the instrument in his capacity as an executor 
is really an executor in the eye of the law or not, before accept- 
img the note. If this principle is not given effect to, the very 
object of a negotiable instrument would be defeated. Defend- 
ants 2 and 3 having described themselves as executors, per- 
sons dealing with them on the promissory notes will naturally 
treat them as executors, and the promissory notes will be passed 
on from hand to hand distinctly on that understanding. It 
is necessary therefore that S. 29 should be applied in a case 
like the present one ; and if so, defendants 2 and 3 are clearly 
liable personally, unless they are able to show that they have 
expressly limited their liability to the extent of the assets re- 
ceived by them as such. The language of the promissory 
notes that I have already referred to speaks with no uncertain 
voice. In none of them is the liability of the executants ex- 
pressly limited in any way to the extent of the assets received 
by them as such, while in all of them there is a distinct pro- 
mise to pay made by the executants. The cases cited by 
Mr. Krishnaswami Atyar in this connection need not be con- 
sidered in detail, as most of them deal with the question how 
far can recourse be had to the estate on notes executed by an 
executor, or guardian of a minor, or trustee of a property. 
The decisions in Krishna Chettiar v. Nagamani Ammal (6), 
Ramajogayya v. Jacannadhat (7) and Ammalu Ammal v. 
Namagiri Ammal (8) and the other cases cited by him. do 
not deal with the question with which we are here concerned. 
As the executants of the promissory notes in question have 
- OO —_- O)RrTWVY OOOO O z 
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hot in any way expressly limited their liability to the extent of 
the assets received by them, I must hold that S. 29 of the 
Negotiable Instruments Act applies to this case and that the 
decision of the learned Judge is right. I dismiss this Letters 
Patent Appeal with costs. 

© “L. P. A. Nos. 65 and 66 of 1924...” The language of the 
promissory. notes in these appeals is different from the language 
of the notes already examined. The preamble speaks of 
these notes-as promissory notes executed “ by guardians under 
the: will.of the late Veeranna, as Viswanatham happens to be 
a minor. ” , 

L. P. A. No. 66 of 1924. In L. P. A.No. 66 
the body of the note, amongst -other things, contains 
the statement that “On demand the amount of 
principal and interest accrued up to date......... will be 
paid by either of us.” In this appeal the two executants 
signed the promissory note with their names without describing 
themselves as guardians. The language of the promissory 
note, Ex. A, which I have noticed above, distinctly shows that 
the executants intended to incur personal liability on this note. 
Though there is no specific provisions in the Negotiable Instru- 
ments Act regarding the liability of a guardian on a promissory 
note executed by him, it seems to me that the principle under- 
lying S. 28 regarding the liability of.an agent signing a prò- 
missory note may well be applied to such a case. S. 28 of 
the Act deals only with the case of agents and principals, in 
this respect differing from S. 26 of the English Act which 
deals .generally with the liability of persons signing in a re- 
presentative capacity. In two decisions of this Court the 
printiple underlying S.-28 of the Negotiable Instruments Act 
has, been applied’in deciding on the liability of a guardian exe- 
cuting a'promissory note on behalf of the minor [Rama- 
swqmi Mudaliar,v. Muthuswami Aiyar (2)]. The and de- 
fendant’in the case was described in the body of the note as 
the guardian of the 1st defendant who was at its date a minor, 
and the-necessity for borrowing ‘was stated in it as arising from 
the-1st defendant’s father’s debt. The learned Judges state : 
“ We are not, however; prepared to treat those facts alone as 
sufficient -to indicate that. 2nd defendant signed as 1st defend- 
ant’s guardian or did not intend to incur personal liability.” 
The.2nd ‘defendant was therefore held liable on the promissory 
note. The*extract from the judgment shows that the learned 
Judges in deciding the case have assumed that the principle 
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of S. 28 of the Negotiable Instruments Act is applicable to the 
case of. the guardian and ward. [See also the unreported 
decision in Appeal No. 306 of 1922 on the file of the High 
Court]. The decision of the Privy Council i in Sadasuk Janki 
Das v. Sir Kishan Pr asad (1) supports the view that a general 
application can be given of the principle underlying S. 28 of 
the Negotiable Instruments Act. Defendants 2 and 3 in this 
case have not indicated that they signed the promissory note 
as agents or that they did not intend to incur personal liability. 
On the other hand, the language ofthe promissory note, in my 
opinion, distinctly shows that they are personally hable. The 
decision of the learned Judge ‘is, therefore, right and this 
Letters Patent Appéal No. 66 should be dismissed with costs. 


L. P. A. No. 65 of 1924 In this appeal the language 
used in the preamble and ‘in the bedy..of the: promissory note 
indicating the liability of defendants 2-and 3 is like the langu- 
age in the promissory note in L. P. A. No. 66, but the execut- 
ants in signing the promissory note described themselves in the 
signature portion as “ guardians- of ` minor Viswanatham. ” 
This is a distinctive feature of this note'and in this respect it 
differs from the promissory note, Ex. A, just noticed. When 
we read the promissory note bearing this feature in mind, the 
conclusion is irresistible that the executants have signed this 
note merely as guardians excluding thereby “their personal 
liability. - -It therefore follows that; on‘the language of ‘this 
note, defendants 2 and 3 are not personally liable. ` As the 
construction that [ am putting on the language of this promis- 
sory note is different from that given to it by. the learned Judge, 
the decision in S, A. No. 999 of 1921 must be set aside. The 
plaintiff in this case will only ‘be entitled to a decree against 
the minor’s estate’ and not against the guardians personally. 
This Letters Patent Appeal is allowed with costs throughout. 

As pointed out by my learned brother, we have not allow- 
ed the learend vakil fot the appellants to argue a new point 
which he desired to raise in these appeals. 


L. P. A. Nos. 64 and-66 of 1924 dismissed. 
©. L. P. A. No. 65 of 1925 allowed. 
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PRIVY COUNCIL. 


[On Appeal from the Court of the Judicial Commissioner, 
Central Provinces. | 


. Present : Lord SHAW, LORD BLANESBURGH, SIR JOHN 
EDGE, AND Mr. AMEER ALI. i 


Subhan Ali pox Appellani* 
v. , 
Imami Begam and others ee Respondents, 


Inam grant—Construction—Grant by Government to A and his male de- 
scendants in perpétuity—Estate conveyed by—Female descendants of grantee if 
entitled to share of estate or of its income so long as there was no failure of male 
descendants—Berar Inam Rules—Scote and effect of—English Law—Base fee 
in—Nature vof—Suit by female ‘heirs of grantee against male heir for partition 
and for share of income—Right to income of plaintiffs for their lives res judicata 
by reason of prior suit—Deckee to be passed in such a case—Declaration| of 
right to same—Working out of right in execution procéedings—Provision for. 


A base fee in English Law is a grant in terms general,, its limitation in 
point of duration being due only to the fact that the grantor was possessed of 
no estate enabling him to extend the grant, however general its terms, for any 
period subsequent to the extinction of his own issue. 


It is impossible to hold that an order that an estate shall “be continued to 
the male descendants” of a certain person means that it shall be continued ta 
the male and female descendants of that person so long as there is no failure 
of male descendants. The estate conferred by such an order is not analogous 
tc a base fee in English Law. Á 


Where an inam certificate was issued stating that the grant—one for per- 
sonal maintenance—was “to be continued rent free in perpetuity to present 
holder and’ ‘his male descendants,” keld, that the only grant was to the male 
descendants themselves, that the word “to” could have no other than 
its ordinary meaning attributed to it, and it could not be treated as meaning 
“during the existence of” or “pending the failure of”' and that, even if the 
word were capable of being so extended, it would be difficult, from the words, 
to evolve a general grant in terms sufficiently wide to include female descendants 
within its scope. 

‘What are known as thle Berar Inam Rules, it is true, lay down the condi- 
tions which are usually to accompany an inam ‘grant, but they contain nothing 
to prevent Government from altering or modifying any of the conditions in the 
case of any particular grant. And where the right of inheritance is by the 
certificate confined to a particular class of descendants which in its exclusion 
of all females from enjoyment is in terms unambiguous, there is no reason 
why the grant in these terms should not have effect. 


Under an inam grant by Government “to be continued rent-tree in per- 
petuity to present holder and his male descendants,” the succession of each 
male descendant of the grantee to the inam does not involve a re-grant by 
Goveenpent. kis merely a continuance of the grant to the descendant in 
accordance with its originally declared terms, 7 
AA 


#P C Appeal No. 102 of 1923. 25th May, 1925. 
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An inam grant was made to M and his half-brother 4 and their male 
descendants in perpetuity. The suit out of which the appeals arose was 
brought by the daughters of M against the grandson by the son of 4. The 
euit was for partition and separate possession of the plaintiffs’ shares in the 
inam estate, and for payment of their due proportions of the income for the 
three years immediately preceding the institution of the suit in February, 1916. 
lt was found that on the right construction of the grant the plaintiffs were not 
entitled either to a partition or to a share of the profits of the estate. It 
appeared, however, that in a prior civil suit between the parties or their pre- 
decessors-in-interest there was a binding adjudication to the effect that the 
plaintiffs were entitled during life to the there defined share of annual income 
of the inam estate. ‘The Court below by its decree dismissed the suit so far 
as it was one for partition and separate possession of the inam but affirmed 
the decree below in respect of the plaintiffs’ claim to income. To avoid 
successive suits to establish plaintiffs’ claim to income, which was res judicata by 
reason of the prior adjudication, their Lordships added to the decree under 
appeal a declaration that by virtue of the decree in the prior suit, each of ths 
plaintiffs was during her life and as against the defendant and his successors- 


in-interest in the property in dispute, entitled to the share of the income thereof ` 


adjudged to them in the prior suit, and liberty should be reserved after each 
year to apply to have the amount of such income determined by further pro- 
ceedings in the suit and declared in a further decree. 


Consolidated Appeal and Cross-appeal (No. 102 of 1923) 
from a decree of the Court of the Judicial Commissioner, 
Central Provinces (April 5, 1921), varying a decree of the 
Additional District Judge of Akola, West Berar. 


L. de Gruyther, K. C. and J. M. Parikh for appellant. 
Sir G. Lowndes, K. C. and E. B. Raikes for respon.lents. 


25th May, 1925. The Judgment of the Board was 
delivered by 


Lord BLANESBURGH._The suit out of which these ap- 
peals arist was. brovght by the plaintiffs for partition and sepa- 
rate possession of their shares in an inam estate or jaghir in 
Berar, and for payment of their due proportions of the income 
for the three years immediately preceding the institution of 
the suit in February, 1916. The estate now comprises the 
whole of the two villages of Barmi and Dhotra, and three 
fields in the village of Ganuhpur in the Murtizapur Talug of 
the Akola district. The original appellant, Mir Subhan Ali, 
the present: certificate ‘holder and in sole possession of the 
inam, was the principal defendant. 


The trial took place before the Additional District Judge 
at Akola. He, by his decree, dated the and April, 1918, 
allowed the plaintiffs’ claims in. full. On appeal, the Court 
of the Judicial C8mmissioner, Central Provinces, Berar Juris- 


diction, by a decree of the sth April, 1921, dismissed the 
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suit so far as it was one for partition and separate possession 
of the inam, but approved the judgment of the Court below ' 
in respect of the plaintiffs’ claim to income. With the decree 
of the Judicial Commissioners both parties are dissatisfied, and 
in the present appeal and cross-appeal now consolidated, the 
plaintiffs, who were cross-appellants, ask that the decree of the 
Additional District Judge should be restored, while the de- 
fendant, Mir Subhan Ali, the original appellant, asks that the 
plaintiffs’ entire claim should be rejected and their suit dis- 
missed. 


The fundamental question at issue is one of construction, 
namely, whether the beneficial interest in the inam granted to 
a common ancestor of the parties and continued by the British 
Government in 1866 passes under the terms of the grant then 
made to all the heirs of the grantees according to Shia Maho- 
medan law or whether that interest devolves upon male de- 
scendants only. There is, however, a further question, namely 
how far the rights of the parties, whatever otherwise on con- 
struction they might have been held to be, are now regulated 
by a decree said to be binding upon the defendant, Mir Subhan 
Ali, and made by the Judicial Commissioners in a suit brought 
by the plaintiffs against (inter altos) the father and predecessor 
in estate of that defendant. 


The facts of the case are not free from complexity, but 
they have been set forth at length and with perfect accuracy in 
the judgment of the Additional Judicial Commissioners. Their 
Lordships accordingly will re-state them only so far as is neces- 
sary te explain the conclusions at which, on the whole matter, 
they have themselves arrived. 


Lands. now represented by the estate in question had, 
from the end of the eighteenth century, been held under sanads 
from the Government of H. H. the Nizam by a succes- 
sion of holders in direct male descent in a Shia Mahomedan 
family to which all the parties to these proceedings belong. 
The Extra-Assistant Commissioner who, in 1864, inquired 
into the origin of the grant and the claims of the then holders 
reported that the grant was valid and that its enjoyment had 
been long and uninterrupted. He reported : 


“Tt is not hereditary according to the terms of the sanads, but practi- 
celly the grant has been enjoyed by four successive incumbents during the 
space of more than yo years and has assumed that right in a liberal point of 
view. I think the grant should be confirmed and continued to the present 
claimant and his descendants male,” 
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These proposals of the . Extra-Assistant Commissioner 
were supported both by the Deputy Commissioner and by the 
Commissioner, and to give effect to them the Resident recom- 


mended, that the estate should 
“be continued to the present holder and his male descendants in perpetuity. ” 


On the 3rd December, 1866, this recommendation of the 
Resident was sanctioned by the Government of India, and an 
Inam certificate was issued, stating that the grant one for 
personal maintenance__was 

“to be continued rent free in perpetuity to present holder and his male 
descendants. ” 

The “ claimant” and “ present holder ” so referred to 
was one Munawar Ali, the father of the plaintiffs. To him 
the mam certificate was issued, and the fundamental question 
between the parties already referred to depends upon the true 
construction of these words in it. . 

And yet not quite so. For if, as has apparently been 
assumed in the copious stream of Kiria which the grant 
has originated, an agnatic line of male descent is for one pur- 
pose or another thereby prescribed, then on a strict interpreta- 
tion the grant has long since determined, inasmuch as Muna- 
war Ali died in July, 1896, leaving three daughters only_— 
the plaintiffs and another__and no son. 

But, as might well be supposed, none of the varties con- 


tend for this result, Nor has it, in fact, eventuated. It has: 


been brought to the notice of the Extra-Assistant Commission- 
er in the course of his inquiry that Amjad Ali, the second son 
of the previous holder, Muzhar Ali, and a half-brother of 
Munawar Ali, was.in receipt of half the income of the estate 
by a title which Munawar Ali, the “ claimant” or “ holder ” 
made no effort to displace. In the original certificate his 
position was ignored, possibly by inadvertence. In 1871, 
however, the omission was recognised and rectified, and in that 
year Amjad Als name was, by Government, entered in the 
certificate as sharer in the estate with Munawar Ali. The 
effect, it has been assumed, is that the grant must be construed 
as if made to Munawar Ali and Amjad Ali and their male 
descendants in perpetuity, or, as a more compendious statement 
leading in the state of his family to the same result, as if made 
at an earlier date to Muzhar Ali and his male descendants in 
perpetuity. The true meaning of these words or their equiva- 
lent, therefore, is the fundamental question in the sait. 0“ 

Amjad Ali dieden 1880, and his son, Khairat Ali, was, with- 
out objection, shown in his place on the certificate as a sharer 
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along with Munawar Ali. The latter, as has already been 


said, died in 1896, in the life-time of Khairat Ali. Of -the 
three daughters whom he left, two are the present plaintiffs. 
The third, Aziz Begam, married Khairat Ali as his second 
wife. As Munawar Ali left no son, Khairat Ali was entered 
as the sole certificate holder in respect Of the whole estate. 
This was objected to by the present plaintiffs and by their 
mother, Moghli Begam, Munawar Ali’s widow, who survived 
him. They appealed to the Commissioner against the order 
that Khairat Ali was to be sole certificate holder. Their 
claim was, that while the grant according to its terms was 
only to endure so long as the grantee’s male line survived, the 
estate during the subsistence of the grant was to be enjoyed 
beneficially by all the heirs of the grantee, including females, 
according to Shia Mahomedan law. The Commissioner re- 
fused to take this view of the grant, and he dismissed the ladies’ 
appeal on the ground that women could not succeed to the 
inam, which was to be continued to male descendants only. 
Khairat Ali died in 1914, and his eldest son by his first wife, 
Subhan Ali, the present defendant, was, in due course, entered 
in the register as certificate holder. His appointment as such 


‘was once more opposed, as Khairat’s had been, by Imami 


Begam, one of the present plaintiffs. Her opposition was again 
overruled. The inam was to be continued to male descendants 
only... - i 


The construction placed by the Revenue Courts upori the 
grant has therefore been uniform. But the plaintiffs in the 
present suit contend that it is erroneous, and they rely both 
as a res judicata and on their merits upon decisions of the Civil 
Courts in which their own view of the grant has been accepted. 
Their Lordships may here so far anticipate as to announce that 
the plea of res judicata will not avail the plaintiffs to the full ex- 
tent of their claims in these proceedings. This fundamental 
question of construction must therefore be decided. Itis 
convenient to proceed at once to its consideration. 


Upon it their Lordships feel no doubt that the meaning 
attributed to the words in question by the Revenue Courts and 
by the learned Additional -Judicial Commissioners in the pre- 
sent suit is correct. As it seemed to the Judicial Commissioners, 
so it seems to them, impossible to hold that an order that an 
estaée, shall ‘$ be continued to the male descendants ” of a cer- 
tain person means that it shall be continued to «he male and 
female descendants of that person so long as there is no failure 


1# 
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of male descendants. -It was’ sought in argument before the 
Board to_treat the estate conferred as being analogous to a 
base fee in English law. Such analogies are rarely helpful 
and very frequently they are misleading. But here the sug- 
gested analogy is non-existent. A base fee is a grant in terms 
general, its limitation in point of duration being due only to 
the fact that the grantor was possessed of no estate enabling 
him to extend the grant, however general its terms, for any 
period subsequent to the extinction of his own issue. But here 
there is no grant at all in general terms. The only grant is 
to the male descendants themselves__a very limited expression 
—and the word “to” can have no other than its ordinary 
meaning attributed to it. It cannot be treated as meaning 
“during the existence of ” or “ pending the failure of,” and 
even if the word were capable of being so extended, their Lord- 
ships would still have difficulty in seeing how, from the words, 
a general grant could anywhere be evolved in terms sufficiently 
wide to include female descendants within its scope. 


The learned Trial Judge found such a grant by holding 
that the certificate here was governed by what are known as 
the Berar Inam Rules, and particularly by No. V. of these rules, 
and that the grant must within that rule be treated as having 
been made in favour of “ direct lineal heirs and undivided 
brothers ”— an expression which would include females. Their 
Lordships agree with the Additional Judicial Com:hissioners 
in thinking that the learned Additional District Judge erred in 
attributing to these rules an operation universal and unqualified. - 
The rules, it is true, lay down the conditions which are usually 
to accompany an inam grant, but they contain nothing to pre- 
vent Government from altering or modifying any of the condi- 
tions in the case of any particular grant. And where, as 
in the present case, the right of inheritance is by the certificate 
confined to a particular class of descendants which in its exclu- 
sion of all females from enjoyment is in terms unambiguous, 
there is no reason known to their Lordships why the grant in 
these terms should not have effect. As regards decisions upon 
the meaning of other grants cited in argument, their Lerdships 
need only say that no authority was brought to their notice 
which leads them to qualify the effect which they attribute to 
the words of grant in the present case. 


« . . e 
So far, therefore, the claim of the plaintiffs, "whether for 
partition or fora share of the profits of the estate, is not estab- 
lished. But the bearing and effect upon these claims . jof 
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decrees in previous suits brought by the plaintiffs in the Civil 
Court remains to be considered. These are four in number. - 
It will, however, suffice to deal in any detail with one of them 
only__namely, the Civil Suit No. 137 of 1904, filed in the Court 
of the Civil Judge of Amraoti by the present plaintiffs against 
Khairat Ali, and his three children by Aziz Begam. The 
claim there made was for a share of profits of the estate for 
1903-4 and for 

“a declaration that as heirs of Munawar and his widow, Moghli Begam, 


they got a half share in the jaghir, and that they are entitled to the use of fruit 
and fodder trom the villages.” 


The judgment awarded the plaintiffs a decree for the 
share of the profits claimed, and declared that “ the plaintiffs 
have 109)144 of half-share of the jaghir villages in dispute ” 

his decree was afirmed in appeal and second appeal. 
“ The entry, ” says the Additional Judicial Commissioner 
in his judgment on the second appeal, 


“regulates the duration of the grant but not the enjoyment of it as 
between the heirs of the grantee, and the inheritance devolves under the ordinary 
law in force in the family. No authorities to the contrary have been cited. ” 


In the later suits this view was also taken. In the 
second and third the plaintiffs’ share of profits for the years 
1904-5 to 1909-10 were claimed and awarded against Khairat 
Ali : in the fourth and last suit, brought against all the children 
and-widow of Khairat Ali after his death in 1914, the claim 
was-for a share of the income of 1911-12, and a decree for 
such share was made against the defendants to the extent of 
the assets of Khairat Ali in their hands. 


Now it was not disputed by the defendant before the 
Board that the decision in Civil Suit No. 137 of 1904 was bind- 
ing as between the parties to it and their representatives in 
interest to the extent that the plaintiffs are entitled during life 
to the there defined share of annual income, but it was contend- 
ed that the defendant, Subhan Ali, does not claim through 
Khairat Ali, so that the decree is not binding upon him. Their 
Lordships concur with the learned Additional Judicial Com- 
missioners in rejecting this contention. The succession of 
the defendant to the mam did not involve a re-grart by 
Government. - It was merely a continuance of the grant to 
him in accordance with its originally declared terms. He holds 
the estate burdeped with the obligation of recognising the 
rights of the plaintiffs to the share of income declaged by the 
decree in the suit of 1904. ; 


T 
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But no further. In that suit partition was not asked for, 


‘and ‘their Lerdships prefer in these appeals to deal with the 


question of partition as cne which was not there decided, 
because it was not raised. There are grounds on which a decree 
of partition might have been’ refused to the plaintiffs even by a 
Court which interpreted the grant as did the Additional Judicial 
Commissioners in that suit. In their judgment accordingly 
there can be no question of res judicata in the plaintiffs’ favour 
so far as their claim to partition is concerned, and on the view 
which their Lordships take of the grant that claim cannot, as 
has already been stated, be maintained. 


Their Lordships in the circumstances can feel no surprise 
that Khairat Ali resisted all claims of the plaintiffs to a share 
of the income of the estate and was unwilling to accept for 
subsequent years the principle of the decree in the suit of 1904. 
But it is right that that position should now, without further 
question, be accepted, and that the plaintiffs should not have 
imposed upon them the burden of instituting successive suits 
to establish a claim which, as between the parties, is no longer 
open to discussion. 


Their Lordships accordingly think that there should be 
added to the decree appealed from a declaration that by virtue 
of the decree in the Civil Suit No. 137 of 1904, each of the 
plaintiffs is during her life and as against the defendant and his 
successors in interest in the property in dispute entitled to 
109|288 of half-share of the income thereof, and liberty should 
be reserved after each year to apply to have the amount of such 
income determined by further proceedings in the suit and 
declared in a further decree. 

With that addition to the decree, inserted to spare the 
parties unnecessary expense, their Lordships are of opinion 
that the decree appealed from should be affirmed and both 
appeals dismissed. 

Their Lordships will humbly advise His Majesty 
accordingly. 

There will be no order as to the costs of these appeals 
except that in accordance with the Order in Council of the 30th 
May, 1924, granting to the plaintiffs special leave to cross- 
appeal, the costs of the defendant of that application must be 
paid by those cross-appellants. 

Solicitors for appellant : T. L. Wilson and°Co, ° 

Solicitof for respondents : E. Dalgado. 


A. de M. BAA ` Appeals dismissed. 
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IN THE HIGH Court or Jupicature at MADRAS. 
PRESENT :—MR. Justice PHILLIPS AND Mr. Justice 
RAMESAM. 
Imani Satyanarayana and others... Appellants* (Deferd- 
ants 2 to 5) 
Y, 
Devarakonda Satyanarayanamurthi 
and another ... Respondents (Plaintif and 
Defrndart 1). 
Hindu Law—Debts—Mortgage by father—Personal liability barred—Subse- 
quent mortgage to discharge prior one—Liability of sons—Antecedent dcbt. 
A Hindu father incurred a mortgage debt and after his personal liability 
had become barred executed a subsequent mortgage to discharge the prior one. 


Held, even though the personal liability on the earlier mortgage had become 
barred, it was a valid antecedent debt binding on the sons. 


Arumugam Chetty v. Muthu Goundan, (1919) 42 M 711 : Gouri Shankar 
Singh v. Slieonandan Misra (1923) 46 All 384. 

Appeal against the decree of the Court of the Subordi- 
nate Judge of Kistna at Ellore, dated 13th December, 1923, 
in Q..S. No. 93 of 1922. 

A Krishnaswami Aiyar and V. Govindarajachari for 
appellants. 

N. Ruma Rao for respondents. 

The Court delivered the following 

JUDGMENT : This is an appeal against a decree ori a 


mortgage executed by the rst defendant, father of defendants 


2 to 5. The mortgage was executed in order to discharge a 
prior mortgage deed executed by the rst defendant in 1906, 
Ex. B, the suit mortgage, being (Ex. A), dated roth October, 
1915. The Subordinate Judge has given a decree holding 
that the mortgage, having been executed to discharge an ante- 
cedent debt of the father, is binding upon the sons’ shares, 
and he relies on the Full Bench decision of this Court in 
Arumugam Chetty v. Muthu Goundan (1). 

For the appeliants it is contended that the decision is not 
applicable, because in the present case a portion of the pre- 
vious debt could only be enforced as a mortgage debt and not 
as a personal debt of the father. This question has not been 
considered in the Lower Court and it is not at all clear whether 
the personal Jiability is barred or not in respect of the first 
three instalments. Whether it is barred or not, however, 
the cage can be disposed of on another ground. It has 


fas — 


“Appeal No. 184 of 1924. . 24th September, 1925. 
1. (1919) ILR 42 M 711:37 M L J 166(F B), 
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definitely been held in Gauri Shankar Singh v. Sheonandan 
Misra (2) that a mortgage debt, whether the personal I: ‘ability 
is barred or not, is an antecedent debt binding on the sons’ 
shares. This same principle has been adopted in Arumugam 
Chetty v. Muthu Goundan (1), and although it may be said 
that in that case the personal liability had not been barred and 
that therefore the decision is not strictly in point, yet in view 
of the form of the questions propounded by the Referring 
Bench it-is clear from the judgment that the first of the ques- 
tions was dealt with as a general question, and in effect the 
decision of the Full Bench is that any prior mortgage debt 
due by the father is valid as an antecedent debt, and this deci- 
sion is not qualified by an expression of opinion that the 
mortgage debt must also be enforceable as a personal liability. 

We therefore follow these two cases and dismiss the 
appeal with costs. 

Time for redemption is extended to three months from 
this date. 

TeS V, l Appeal dismissed. 


In THE HIGH COURT or JUDICATURE AT MAÐRAS. 


PRESENT :_.Mr. Justice DevAposs AND MR. JUSTICE 

WALLER. 

Mulugu Chengayva ... Appellant™ (Appellant in S. A. 
No. 895 of 1921 on the file of 
the High Cour eels 

V. 
Aruvela Devasanamba Garu and 
others ... Respondents (Respondents 1 to 4 
and 6 to 8 in do__Defendants 1 to 4, 6 
aud L. Rs. of sth defendant). 


Hindu ae eer family—Manager de facto—Sale of joint family property 
by—Shares cf otlier members if pass under—Presumpiion proper in such cases. 

The plaintiff and the 6th defendant were brothers, the 6th defendant being 
the elder brother and de facto manager.of the family. The 6th defendant 
sold the suit property, which was joint family property, to the rst defendant 
under two sale deeds. The debt for which the sales were effected was one 
binding both upon the plaintiff and upon the 6th defendant. There was no 
mention in the sale deeds that the sale by, the 6th defendant was in his capacity 
of manager of the joint family of himself and the plaintiff. Neither did the 
sale deeds mention that the sale by the 6th defendant was of his right only. 

On a question arising as to whether the plaintiffs share in the suit pro- 
perty. also passed under the said sale deeds, the evidence was €0 the effect that 
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it was believed at the: time of the sales that the plaintiff had been adopted 
into another family. There. was, however, no evidence that at that time 
the 6th defendant either denied the right of the plaintiff or held himself out 
as the only person interested in the property. 

Held, that the plaintiffs share in the suit Property also pied under the 
said sale. deeds. 

Presumption proper in case of purchase from ‘de facto manager of joint 
Hindu family of joint family property. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Krishnan, 
dated 12th March, 1924, passed in S. A. No. 895 of 1921: 
preferred against the decree of the Court of the Subordinate 
Judge of Chittoor in A. S. Nos. 46.and 47 of 1920 preferred 
against the decree of the Court of the District Munsif of 
Tirupati in O. S. No. 1016 of 1914. 

B. Somayya for appellant. . 

N. Chandrasekhara Aiyar and S. Kumaraswamiah: for 
respondents. ~ ; 

The Court delivered the following 

JUDGMENT :__The question in this appeal is. whether the 
plaintiffs share was sold by the 6th defendant to the Ist de- 
fendant under sale deeds, Exs. VII and III. The contention 
of Mr. Somayya for the appellant is that the 6th defendant 
sold the property as his and that he did not sell the property 
as the manager of the joint Hindu family and therefore he 
could not have validly conveyed the share of the plaintif. He 
places great reliance upon the evidence of P. W. 3, the son 
of the 1st defendant. In his evidence he stated that it was 
believed at the time of the sale that the plaintif had been 
adopted into another family. From this the appellant wants 
us to infer that the 6th defendant sold only his share of the 
family property. The circumstances are these: The plain- 
tiff and the 6th defendant are brothers. .. The property of the 
family was sold’ for paying off the debts of their father and 
in the documents there is no mention that the right of the 
6th defendant alone was sold.. No doubt there is no mention 
in it that the 1st defendant conveyed the properties under- 
Exs. VII and III as managing member of the joint Hindu 
family. But the question is, where the de facto manager of 
a joint Hindu family conveys the property without any reserva- 
ticn and without restricting the right conveyed to his own 
share, whether the Court should presume that the vendee con- 
tracts to buy*and the vendor contracted to sell the interest of 
the whole family in the property. The propet presumption 
in such a case would be that where a veridee purchases property 


a 
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from,a de facto manager of the joint Hindu family and there 
is nothing: in the document to show that the manager-conveys 
only his share or that he reserves the share of anybody from 


being conveyed both the parties to the conveyance intended 


that the whole interest of the family should be conveyed by it. 
Here in this case there is an additional circumstance that the 
debt for. which the sales were effected was a debt binding both 
upon the plaintiff and upon the 6th defendant. The purpose 
being one which could bind both ‘the plaintiff and the 6th. de- 
fendant; «he mere fact that the vendee did not describe himself 
as the managing member of the joint Hindu family is not a 
citcumstance which should be taken as militating against the 
presumption that what the bona fide purchaser bought was the 
whole interest of the joint family in the preps conveyed 
to. him.. 

Mr. Somayya: ates great reliance upon Balwant Singn 
viR. Clancy (1).. The facts of that case are different from 
those of the present. In that case the vendor claimed the 
property as impartible property belonging to himself alone. 
It was held that he could not. have intended to convey the 
interest of the younger brother whose right he denied in the 
document itself.. Their Lordships of the Privy Council found 
that the brother was a minor at the time and therefore his 
consent to the sale was of no ‘avail to the vendee. They 
also: found that the mortgage was not made by.Shcoraj Singh 
as the manager of the family or in any respect as representing 
Mahara}: Singh. - Here when the 6th defendant conveyed 
the property, he did not deny the right of the plaintiff, nor 
did he hold out that he was the only person interested in the 
property. The casein Ammani Ammal v. Ramaswami 
Naidu (2) does not help the appellant.. It is unnecessary to 
consider the cases quoted by Mr. Chandrasekhara Atyar such 
as Maharaj Singh v. Balwant Singh (3), Surapa Raju v. 


Venkayya (4) and Audimula Mudali v. Alamelu Ammal (5) - 


in the view we have taken of the case. We consider the 
judgment of the learned Judge to be correct and dismiss the 
Letters Patent Appeal with costs, two sets, one to the ist 
defendant and the other te the sth defendant’s legal representa- 
tives. 








_A S V. Sa Lek, Appeal dismissed. 
ee any IL R 34 All 2 296 at 298. 2. (1919) io & Ww 75.0 ° 


3. (1906) IL R 28 All 508 at 517. 4. (1915) M W N 908, 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ PRESENT :— MR. Justice Devaposs AND MR. JUSTICE 
WALLER. 
Kanuri Venkata Siva Rao and others ... Petitioners*- 
(Counter-Petitioners__Defts. ) 
Y 


Chittoori Rama Kristnayya ... Respondent ( Petitioner- 
Plaintif.) 
- : Madras- Hillage Courts Act (I of 1899 as amended by Act II of 1920}, S. 78 
-- Kules framed under Rr. 18 and 64—If ultra vires—Civil suit challenging ` 
validity of election—If lies—Temporary injunction—Power to grant. 
' A suit was filed in a Civil Court for a declaration that the election of the 


degendants əs members of a Panchayat Court under the Madras Village Courts 


Act was void and pending the trial of the suit a temporary injunction was 
asked forj-restraining them from entering upon their duties as panchayatdars. 
Held, (1) that it was neither necessary nor desirable that such an injunction 
should be-passed, as under_R. 64 framed by the Government under the Act all 
proceedings of the Panchayat Court would be valid despite defects in their 
constitution or in the qualifications of their members; (2) the only way in which 
such elections could be challenged was by application to the Revenue Divisional 
Officer under K. 18 (a). The orders passed thereon by the Revenue Divisional 
Ofhcer or the ‘Collector would be final and not liable to be contested by suit 
or otherwise; and (3) the rules framed under S.-78 were not ultra vires. 
When a public body has been created by a statute and that statute empowers 


_ Government to frame rules for its working, it is open to Government to create 


a forum for the purpose of deciding disputes as to elections directed to be 
carried out under the statute and thereby to exclude the jurisdiction of the 
ordinary Civil Courts. Kona Thimma Reddi v. The Secretary of State for 
dudia in Council, (1923) 1 L R 47 M 325 and Bhaishankar Nanabhai v. The 
Municipal Corporation. of Bombay, (1907) IL R 31 Bom 604 followed. 
_ . Revision Petition to revise the order of the Court of the 
District Munsif of Bezwada in I. A. No. 208 of 1924 in 
O. S. No. 98 of 1924. 
. L. A. Govindaraghava Aiyar and P. Satyanarayana Rao 
for petitioners. 
F. Ramadoss and C. Ramakrishtayya for respondent. 
‘The Court.delivered the following 


- 


. JUDGMENT::— This revision petition arises out of a suit 


fled in the Court of the District Munsif, Bezwada. The 
object: of the suit was to obtain a declaration that the election 
of the defendants as members of the Panchayat Court of 
Bezwada was void. Pending the trial of the suit, the plain- 
tiff applied: for a temporary injunction restraining the defend- 
ants froi entering upon their duties as Panchayatdars. The 
Distwigt Munsif decided that he had jurisdiction to entertain 
-FCR P No, 482 of 1924 and AA Ö No. 373 > — i 
of 1924. a sth October, 1925. 
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- the suit and proceeded to grant the injunction applied for. The 
result__but for the interference of this Court might have been 
. to deprive the citizens of Bez wada for several years of the ser- 
vices of-a Panchayat Court. R. 64 of the rules framed by 
Government under the Village Courts Act provides fully for 
the competency of the ‘proceedings of Panchayat Courts despite 
defects in their constitution or in the qualifications of their 
members. So that it was as unnecessary as it was undesirable 
for the Munsif to have passed the order he did. 


. Apart from that, we are of opinion that he had no jurisdic- 
tion to entertain the suit. Rules have been framed by Govern- 
ment under the Act to regulate the election of Panchayatdars. 
R.18 (a) lays down that objections to an election shall be made 
within 7 days after the election to the Revenue Divisional 
Officer, who shall enquire, and except in certain cases which are 
to be ee to the Collector, pass orders. Sub-section (b) 
declares that the orders cf the Revenue Divisional Officer and 
the Collector respectively shall be final and not liable to be 
contested by suit or otherwise. It does not appear that the 
plaintiff made any attempt to comply with these rules. Instead 
of doing so, he has resorted to a method of contesting the 
election, which has been expressly excluded by the rules. The 
law on the subject has been stated in Kona Thimma Reddi v. 
The Secretary of State for India in Council (1), to which deci- 
sion one of us was a party. It is this, that when a public body 
has been created by a statute and that statute empowers 
Government to frame rules for its working, it is open to 
Government to create a forum for the purpose of deciding dis- 
putes as to elections directed to be carried out under the statute 
and thereby to exclude the jurisdiction of the ordinary Civil 
Courts. The same principle is laid down in Bhaishankar 
Naiabhai v. The Municipal Corporation of Bombay and 
others (2): Where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine questions ~ as to 
rights which are the creation of the Act, then, except so far as 
otherwise expressly provided or necessarily implied, that tri- 
bunal’s jurisdiction to determine those questions is exclusive. 
It is an essential condition of those rights that they should be 
determined in the manner prescribed by the Act, to which they 
owe their existence. In such a case there is no ouster of the 
jurisdiction of the ordinary Courts, for they never. mee apy.” 
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lw this case; the jurisdiction of the Courts has been excluded 
by express words. 

_ .It-is, of course, argued that the rules framed under S. 78 
of the Act are ultra vires. That section empcwers the 
Governor in Council to make rules to “regulate the appoint- 
ments or elections of Przsidents and other members of the 
Panchayat Courts.” It is, we think, a necessary part of this 
power of regulation that Government should appoint a tribunal 
to enquire into and decide objections to such elections. 

_ The Revision Petition is allowed with costs throughout. 

Bole Neo ? oe, Petition allowed. 

In tur High Court or JUDICATURE.AT MADRAS. 
PRESENT : SIR Vicror Murray Coutts ‘TROTTER, 
Chief Justice AND MR. JUSTICE REILLY. 
Manepalli Satyanarayanamurthi ... Appellant* in Appeal 
i No. 141 of 1923 and respond- 
ent in Appeal No. 195 of 1923 
(Defendant) 
E Oe 
Thommandra Erikalappa PE Respondent in Appeal 
. fe , No. 141 of 1923 and appel- 
lant in Appeal No. 195 of 
es DE 1923 (Plaintif). 

: Contract-—Sale of goods—Deposit made with seller—Buyer refusing to take 
delivery-—Suit for damages—Defence that seller had no goods to deliver—Liabi- 
lity ip pay interest on excess amount over and above damages.. 

Where a buyer of goods commits a breach of the contract of sale by not 
taking delivery at the time fixed in spite of reminders from the seller, a suit 
‘by the latter for damages is not to be defeated merely by its being shown that 
after repudiation by the buyer, he had not the goods to implement the contract 
actually in his physical possession. _ The seller can show that he could supply 
the goods contracted for either from the open market or from aay other source. 
British and Beningtons, Ltd. v. N. W. Cachar Tea Co., Ltd., and others (1923) 
A C 48 followed. . 

- In mercantile contracts, where the buyer has deposited a sum of money 
with the seller, the latter is not entitled to keep the same on = breach by the 
former; but only to damages. If the amount of damages finally awarded to him 
is less than the deposit amount, he is liable to pay interest on the difference. 

Appeals against the decree of the Court of the Subordinate 

Judge of Kistna at Ellore in O. S. No. 145 of 1921. 
—. S. Varadachari and V. 8. Narasimhachari for appelJant-in 
Appeai No. 141 of 1923. = 4 
© e M. Patanjali Sastri and B. Somayya for respondent, -in 
Appeal No. 141 of 1923. 

“Appeals Nos, 141 and 195 of 1923. _ 23rd September, 1925. 
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M. Patanjali Sastri and B. Somayya- for appellant in 
Appeal No. 195 of 1923. 

S.Varadachari and F. S. Ni arasimhachari tor respondent 
In Appeal No. 195 of 1923. 

The Court delivered the following 


JUDGMENTS :— The Chief Justice :__This case is really 
governed by the decision of the House of Lords in British and 
Beningtons, Ltd. v. N. W. Cachar Tea Co., Ltd., and 
others (1). As I understand that case, it lays down that a 
seller is not to be defeated merely by its being shown that 
after repudiation by the buyer he had not the goods to imple- 
ment the contract actually in his physical possession. He can 
show that he could supply the goods contracted for either from 
the open market or from any other source and he would be en- 


titled to maintain a suit for damages for wrongful repudiation. . 


In this case the contract was that the buyer should take 
the goods between the’ 20th and 30th of April, 1919. He 
did not do so and he set up a false defence that he sent two 
men to take delivery within the contract period. ‘Those two 
nien were called and gave evidence and the learned Judges 
réfused to believe them. No Judge sitting as a jury would 
have believed them because the séller wrote ón 28th April, 
1919, reminding the buyer that the date of effluxion of the 
contract was drawi ing near and the buyer. (plaintiff) did not 
answer that until as late as 6th May, 1919, when'he set up this 
lying story about the two men having gone for the rice and 
being sent empty away. Now a point has’been taken in this 
Court by Mr. Patanjali Sastri which is certainly ingenious, and 
it rs this, that on the evidence before the Court which we have 
in the form of depositions it was-never proved by the seller 
that the goods he had were goods which corresponded to the 
description of the goods to be sold, it being common knowledge 
of ‘course that there are different brands and diferent 


qualities of rice, and indeed different qualities were. 


mentioned at the trial. Two witnesses were asked 
whether they knew what soit of rice it was that the 
defendant proved to the leatned Judge that he had at Ellore, 
and they spoke of some rice in somebody’s godown and of some 
more that ‘he could have got delivery of against cash from ‘the 
Bank. Of course the people who were asked those questions 
replied.__there isino doubt that the vakil knew that they weuld 
reply that they did not know. But unfortunately there is 
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not a trace of that suggestion as to the quality not being right 
having been put to the defendant himself, the seller, who 
knew all about it. © We are not to forget that the buyer’s case 
at the trial was that he was éntitled to have damages because 
he had asked for delivery and had not got it. In my opinion 
it would be quite wrong to act on a suggestion of this kind 
when it is clear that the defendant was never given a fair 
chance of explaining it at the trial. 


The buyer's appeal (A. S. No. 195 of 1923) will there- 
fore be dismissed with costs. 

With regard to the seller’s appeal (A.S. No. 141 of 
1923) he says first that, having got a deposit and there having 
been failure by the buyer to take delivery, he ought to keen 
the deposit. His own original suggestion was that he should 
return the deposit less whatever he is entitled to by way of 
daniages. I can content myself with saying that it is never 
the practice in mercantile contracts, to hold that whatever be 
the damage suffered or not suffered the seller is to be entitled 
to keep the deposit. He is only entitled to such damages as 
the learned Judge sitting as a jury has suggested, namely, 
12 annas a bag, and I do not think we ought to interfere 
in a matter which is eminently one for the Trial Judge. 


With regard to interest, it sounds plausible to say, as 
Mr. Varadachari has argued, that a person who is in default 
cannot possibly be heard to say that he is entitled to claim 
interest from the other side. The answer to it 1s the one that 
the learned Judge has given, namely, that the seller should have 
made calculation of the damage he has actually suffered and 
tendered the return of the balance to the buyer. No doubt 
it puts a man in a difficulty and if he goes ultimately into a 
Court of Law he might have to justify his fixing the figure as 
best he could. But I take it that almost any tribunal would have 
an indulgent eye on the arithmetic of a man who adopted that 
straightforward course. In the result the seller had the 
buyer’s money in his hands for a. good many years to the amount 
of the excess between what the Judge has allowed by way of 
damages and the amount of the deposit which was Rs. 4,001. 
I think here too the judgment of the learned Judge must be 
upheld, ard this appeal also will be dismissed with costs. 
_ Reilly, J. :—I agree. | 
ao Appeals dismissed. 
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IN THE HIGH COURT or JUDICATURE AT MADRAS. 
Present :— MR. Justice WALLACE. 
Parakkat Devaswom Trustee, K. P. Veera- 
raghava Aiyar and others ... Appellants* ( Respond- 
ents 10 and 12 and supplemental 
. ap appellants) 
a 
Venkatachellam Vadhyar and 
others. - ... Respondents (Petitioners 1 and 2 


and respondents 2 to 7,9 and 12). 

Trustee—Removal—Decree for—Operation of—Date of—Date of decree or 
date when trustee is ousted from control of trust property—Decree obtained 
against trustee after decree for his removal but before actual removal—Validity 
—Execution petition filed against him between those dates—If one in accordance 
with. law—Step-in-aid—Execution petition against wrong judgment-debtors if 
and when a—Execution of decree against trust—Objection that decree was 
fraudulent—Maintainability. 

A suit was instituted on a hypothecation bond executed by certain persons 
as trustees or owners of a certain devaswom. Pending that suit another suit 
was instituted to declare that the trust was a public trust and to remove the 
above persons. In the latter suit a decree to remove them was passed on 9th 
July, 1914. The final decree in the hypothecation suit was passed on 3oth 
September, 1914. 

It was contended that the decree in the hypothecation suit wasa nullity 
because the decree removing the original trustees had been passed some two 
months before. There was, however, nothing to show that, before the date of 
the decree in the hypothecation suit, the original trustees had, as a matter of fact, 
been removed in pursuance of the decree directing their removal, and that 
some other trustees or a receiver had been appointed in their place who could 
have been brought on the record as the legal representatives of the original 
trustees. 

Held, that the decree in the hypothecation suit was not a nullity. 

The removal of the original trustees came into operation, not from the date 
of the decree removing them, but from the date on which they were removed 
from actual possession. 

Held further, that till the original trustees were ousted from the control of 
‘the trust property they were the proper judgment-debtors to be brought on the 
record in a petition to execute the final decree in the hypothecation suit. 

An execution petitior filed against the wrong judgment-debtors will not 
be invalid as a step-in-aid so long as the executing decree-holders bona fide be- 
lieve that they are still the proper judgment-debtors. 

‘The objection that a decree obtained against the trustees of a trust was a 
fraudulent decree come to by collusion between them and the decree-holder can- 
not be taken in execution. 


Appeal against the aiae order of the District Court 
of South Malabar in A. S. No. 523 of 1922 preferred against 


the order of the Court of the Subordinate Judge of ee 
in E. P. No. 123 of | 1922, 
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K. Kuttikrishna Menon for appellants. 


N. A. Krishna Atyar and T. S. Anantaraman for respond: 
ents. ` l 


The Court delivered the following . 


JUDGMENT :— The question in this appeal is whether the 
execution petition is barred by time. The decree sought to 
be executed’ is the final decree in O. S. No. 36 of 1912 on 
a hypothecation bond executed by certain persons. The bond 
was executed by them as trustees or owners of a certain 
devaswom. At the time that suit was pending, another suit, 
O. S. No. 12 of 1912, to declare that the trust was a public 
trust and to remove the above persons was going on. On 
gth July, 1914, a decree to remove them was passed. The 
final decree in O. S. No. 36 of 1912, the hypothecation decree 
against the property, was passed on 30th September, 1914. 
Three execution petitions were put in to execute this final 
decree. The first was put in on 20th July, 1915, and was 
dismissed, because batta was not paid. ‘The second was put in 
on 26th June, 1918, and was rejected for the same reason. 
The third was. put in on 20th June, 1921, and is the execution 
petition now under appeal. 


The appellants are the present trustees who were put into 


office in the place of the original judgment-debtors by forcé 


of the decree in O. S. No. 12 of 1912 at some time which is 
not known. They contend-im limine that the decree in O. S. 
No. 36 of 1912 now under execution was not against the trust 
property at all; but I am not prepared to accept this con- 


tention for the decree clearly is, in the first instance, against 


the trust property. It is further contended that the decree 
is a nullity, it being pointed out that the decree removing the 


original trustees was passed some two months before the fina] 


decree against them. But it is clear that this contention can- 
not- arise unless the respondents show that the judgment-debtors 
in O. S. No. 36 of 1912 had been, as a matter of fact, removed, 
in consequence of the decree in O. S. No. 12 of 1912, some 
time prior to the final decree in O. S. No. 36 of 1912 and that 
some other. trustees or Receiver had been appointed in their 


place who could have been brought on the record as the legal 
‘representatives of the original trustees before the final decree 


was Passea.” This fact the appellants have not attempted to 
show. It is a question of fact which ought to have been 


'heardiand decided by the first Court ; and in the absence of 
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any evidence to prove that fact it cannot be reasonably con- 
tended that the decree in O. S. No. 36 of 1912 is a nullity. 


The next contention is based on very much the same 
argument. Appellants contend that the execution petition, 
dated 20th July, 1915; was not in accordance with law, because 
the proper judgment-debtors were not on record in that pett- 
tion because as that petition was put in against the judgment- 
debtors named in the decree a year or so after the decree for 
their removal had been passed. It is said-that a Receiver 
was appointed in Q. S. No. 12 of 1912 on 16th February, 1915, 
some five months before the date of the first execution peti- 
tion; buc again, the appellants have not attempted to show 
that this Receiver took charge or that the trustees, who were 
the original judgment-debtors, were actually ousted by him 
from the property prior to the date of this first execution. peti- 
tion. 


The Lower Appellate Court accepts the view that the 
original jadgment-debtors were not the proper party-respond- 
ents to the execution petition because they had been dismissed 
by the decree in O. S. No. 12 of 1912 on the gth July, 1914 ; 
but it is nevertheless held that the execution petition was in 
accordance with law. Ido not agree with the Lower Appel- 
late Cour: in its view that the removal of the original trustees 
came into operation from the date of the decree and not from 
the date, whatever date it be, on which the trustees were re- 
moved from actual possession. So long as they were not 
removed ai:d they remained in control of the propérty it cannot 
be contended that they were not proper .judgment-debtors to be 
on record in the execution petition. Suppose, for example, 
that no Receiver or new trustee was appointed for some 
months after the passing of the decree in O. S. No. 12 of 1912. 
It could not be held that there was no judgmient-debtor at all 
against whom any execution petition could be brought and that 
therefore no execution petition could be brought during that 
period.. The crucial date on which the trustees cease to be 
actual judgment-debtors is that on which they were ousted 
from the control of the trust property. What that.date is 
does not appear. It is clear that the duty of the appellants 
was to establish that date and they have not chosen’ to do so. 
It cannot, therefore,be concluded that on the date'of the execu- 
tion petition of 1915 the original trustees were not the proper 
judgment-debtoes. Therefore there is no proof that this 
execution petition. was.not against the proper judgment-debtors. 
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Even if it were against the wrong judgmeni-debtors, it 
would not be invalid as a step-in-aid so long as the executing 
decree-holders bona fide believed that they were still the pro- 


‘per judgment-debtors. According to law, so far as laid 


down in this Presidency, a’ bona fide application to execute a 
decree against a particular judgment-debtor is in accordance 
with law even though it is subsequently discovered that the 
judgment-debtor was dead at the time of the application. 
[See Samia Pillai v. Chockalinga Chettiar (1)]. An unre- 
ported case of this Court, C. M. A. No. 185 of 1902, has 
been brought to my notice which takes an opposite view. But 
in such cases the proper course is to follow the reported deci- 
sion. The same principle has been laid down in Balkishen 
Das v. Bedmati Koer (2), where it was held that an applica- 
tion made against persons who were not the legal representa- 
tives of the deceased judgment-debtor was valid if the decree- 
holder bona fide believed that they were the legal representa- 
tives. [See also Ramaswami Chettiar v. Opptlamani 
Chetti (3)]. The High Court of Allahabad takes a ditrerent 
view which this High Court so far has rot accepted. [see 
Gyanendra Nath Basu v. Rani Nihalo Bibi (4) ; but compare 
with this Muhammad Husain v. Inayat Husain (5)]. | 
Now as the application of 1915 was put in against the 
judgment-debtors named in the decree the executing Court, 
in the absence of evidence to the contrary, could not but decide 
that the execution petition was in accordance with law. It 
is not its business to go outside the decree and enquire whether 
the judgment-debtors named in that decree were still the pro- 
per judgrient-debtors in 1915. The presumption is that the 


execution petition was in accordance with law, and it was ad- 


mitted as such by the Court and notice issued thereon. ‘The 
parties who now wish to contend that it was not were bound 
to prove it; and for that purpose they must first establish 


- that the judgment-debtors named in the decree were no longer 


the real judgment-debtors. That, as noted, they have not 
attempted to do! Unless and until they prove that fact, it 
was not the business of the decree-holders to prove that they 
nevertheless bona fide believed that the judgment-debtors 
named in the decree were still really the judgment-debtors. 


Jt is not, therefore, open to the appellants who have not 
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established the fact necessary to throw on the decree-hdlders 
the onus of proving their bona fide to put forward now any 
contention that the execution petition of 191 5 was not bona 
fide. - 

A further contention has been put forward that the decree 
under execution was 2 fraudulent decree come to by collusion 
between the mortgagee and the original trustees. But obviously 
that objection cannot be taken in execution. The real judg- 
ment-debtor is the trust ; and the representative of the trust 
cannot attack it in execution proceedings. If they want to 
set aside the decree they must institute appropriate proceedings. 

I am, therefore, of the opinion that the order of the 
District Judge is right and dismiss this appeal with costs” of 
respondents 1 and 2. 


A. 5. V. eiii 


In THE Hien COURT OF JUDICATURE aT MADRAS. ` 
PRESENT : SIR Vicror Murray ` Courts’ TROTTER, 
Chief Justice AND Mr. Justice BEASLEY. j 


Rathan Singh AAA A clases os 
i Di _ } . 
The Commissioner of Income-tax to.the “ 

Government of Madras . Respondent Teer er, 


Income-tax Act (XI of 1922), S. 10 aes (vi), (vit), (ix)—Construction of 
—Heads of relief to be read disjunctively—Obsolete—Meaning of—Motor car 
meeting with accident and sold as scrap iron—If obsolete—Old car purchased 
for using parts—Deduction under S. 10 (2) (iz). pa 

In respect of a new motor car which met with an accident and Having 
been (broken to pieces had to be sold as scrap iron, the owner isnot entitled to 
claim a deduction under S. 10 (2) (wii) of the Income-tax Act. ‘ Obsolete” 
machinery, under the sub-clause, means machinery which though it is able to 
perform its function has become in common parlance out of date and performs 
its function so indifferently or at such a cost that a prudent man instead of con- 
tinuing to use such machinery would discard it and instal more modern and more 
labour-saving machines. 

The separate heads of relief by way of deductions specthed:. in,S. 10 . (2) 
must be treated as disjunctive and cumulative and not as alternative and ex- 
clusive. Nor can the general provision in S. 10 (2) (wt) be construed as, ex- 
_tinguishing the right to deductions which are specifically outlined and defined 
in the other sub-sections. 

A person who owned a number of motor cars plying for hire purchased an 
old car for the sole purpose of using bits and- parts of it for carrying out repairs 
to his other cars. He claimed the amount of’ purchase money. as a deduétion 
under S. ro (2) (iz). Held, his claim must stand on the “same footing as if 
‘he had obtained and used new parts for repairing his fleet of cars “from ‘time 
to time and fell evithin S. 10 (2) (tx). 
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On Appeal from the order of the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated 13th August, 1924, passed in the 
exercise of the Ordinary Original Civil Jurisdiction of this 
Court in the matter of S. 45 of the Specific Relief Act, S. 66 
of the Income-tax Act and of Rathan Singh Motor Service. 


K. V. Sesha Aiyangar for appellant. 
„M. Patanjali Sastri for respondent. 


The Court delivered the following 

JUDGMENT :— This reference raises two points. The 
assessee's business is that of an owner of motor-cars plying for 
hire. Only two points were raised before the learned Judge, 
though the first was raised under two heads.. We propose 
first to dispose of the second contention. : 

The assessee was the owner of a new car which very 
shortly after it was purchased met with an accident and had 
to be sold as scrap iron and the learned Judge has held that 
this entitles him to claim a deduction under S. 10 (2). (vii) 
of the Indian Income-tax Act of 1922 on the footing that this 
may be treated as having become in the words of the - Act 
obsolete. ` It seems to us that this is contrary to the plain 
meaning of the language used. Obsolete machinery means 
machinery which though it is able to perform its function has 


-become in common parlance out of date and performs its 


function so indifferently -or at such a cost that a prudent man 
instead of continuing to use such machinery would discard ıt 
and instal more modern and more labour-saving machines. In 
our opinion, the word obsolete is quite inapplicable toa new 
car which is only useless for its purposes because it “has been 
broken to pieces in an accident and in our opinion this cannot 
be allowed as a deduction and we disagree with- the learned 
Judge. 

A much more difficult point is ne with regard to the 
second matter which relates to certain items which were dis- 
allowed by the Income-tax authorities as being of the nature of 
capital expenditure which is excluded from deduction by S. 10 
(2) (ix). That sub-section allows any expenditure (not being 
in the nature of cap:tal expenditure ) incurred solely for the pur- 
pose of earning the profits or gains of the business. The 
latter’comeé to a total of. Rs. 3,296-2-2 and it seems reasonably 
clear that theefirst three items were additions to the machinery 


_and plant used by the firm, which can clearly be classed under 


the head of capital expenditure. ` The largest stem is one of 
Rs. 1,925 which is described as the cost of an.old car purchased 
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from Tirali Srinivasa Aiyangar. The evidence of the assessee 
about that, which seems to have been accepted, is that he bought 
the car not to use it as a car but to resolve it into its component 
elements and use the parts for casual repairs to his existing 
fleet of cars. The remaining items are for the renewal of 


various parts of the cars actually engaged in the business of the 
assessee. 


The Income-tax authorities rely upon a decision in Scot- 
land under the statute in vogue at the time, viz., S. 12 of the 
Customs and Inland Revenue Act ‘of 1878, 41, Vic..c 1. 
That section directs the Commissioners in assessing the 
profits and gains of a trade to allow such deductions 
as they may think just and reasonable to represent thé diminish- 
ed value by reason of wear and tear during the year of any 
machinery or appliances used for the purpose of the .concern 
and belonging to the person or company by whom the concern 
is carried on. Upon that it was held in the case of The 
Caledonian Railway Co. v. Banks (1) decided in the Court of 
Exchequer in Scotland that the assessee could not deduct the 
actual expenses of occasional repairs and.renewals and then 
proceed to claim an additional deduction under the general 
section of the statute for the same thing under the guise of 
wear and tear. With that decision no one wishes to quarrel, 
but it is argued for the assessee that the position under the 
Indian Statute is quite different because the sections relating 
to deductions and the sub-sections allowing deductions must be 
taken to be disjunctive, and it is not an answer to a claim which 
clearly falls within.the words of any one of the sub-sections to 
say to the assessee that he must be deemed to have obtained 
that deduction under some other sub-section. Deductions are 
allowed such as are material for the decision of this case 
under S. to (2) v, viandix. CI. (v) allows a deduction in 
respect of current repairs to buildings, machinery, plant or 
furniture, the deduction permitted being the amount paid on 
account thereof. It is said in this case that the renewal of 
parts of a machine cannot be treated as a current repair but 
must be treated as a new addition of capital to enable the 
machine to be kept in proper running order. Itis pointed out 
that by cl. (vi) of sub-section (2) a deduction is allowed» in 
respect of depreciation which has been assessed by Government 
at the not ungenerous figure of 20 per cent. and it is said ghat 
the assessée .having had the benefit of this large dedéction 
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under cl. (vi) cannot get the same deduction over again in-an- 
other form by having recourse to cl. (v). In our opinion, if 


' the Legislature meant the various reliefs by way of deductions 


specified in S. 10 of the Act to be alternative and exclusive they 
could very easily have said so-and in our opinion if any deduc- 
tion claimed falls. within the express words of any one of the 
sub-sections it is not open to Government to say that it is 
really covered by the general provision of ‘sub-section (vi). It 
is obviously arguable that most of the repairs in this case can 
be described as cufrent repairs though of course the matter is 
one of degree. .If-a carburetter of a motor-car ceases to 
functiori, we should incline'to thé view that the renewal of the 
carburetter in order to.enable the car to keep the road is pro- 
perly describéd as a“running repair. On the other hand, if a 
car asa result of an accident had nothing left but a wheel and 
everything else had-to be renewed, clearly the sensible view 
would-be that the renewal of the car could only be described as 
an increase.of capital. But apart from that, we have the pro- 
vision of sub-section (2) (ix) which speaks in general terms of 
any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits or gains. 
Without committing ourselves to a view as to what are current 
repairs within. the meaning of. cl. (v) we think it reasonably 
clear that the cost cf repairs set forth in the list that was 
handed up to-us must be treated as an expenditure incurred for 
the purpose-of earning the profits or gains of the business and 
we do net-think that it can properly be treated as capital ex- 
penditure which is excluded from the operation of cl. (ix). If 
this View bé correct, the cost of an old car for the sole purpose 
of using bits and parts of it for carrying out repairs to cars on 
the road which is the main item in the assessee’s claim for de- 
ductions being nearly two-thirds of the whole, stands on the 
same footing as if he had obtained arfd used new parts ‘for 
repairing his fleet of motor-cars from time to time. In this 
case-we feel that the Legislature has done that which is so 
often done in Indians Acts and that by enumerating too much 
and trying to cover every possible case, they have per incuriam 
given more than one remedy in respect of what is really one 
ground of deduction. But until and unless the Act is amended, 
we think. that separate heads of reliefs must be treated as dis- 


' junctive and-cumulative. and hold that the deductions ciaimed 


R e n a a p~ 

except as regards: the first three items fall within the express 
words of S..16(2) (ie) and that the Scottish case is inapplicable 
in India because the Act-which the ‘Scottish case interprets was 
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an Act which only contained deductions for depreciation and 


did not like the Indian Act specify under separate heads other . 


deductions differently described. | We do not think it would 
be right to hold that what I may call.the omnibus clause (cl. vi) 
can be construed as extinguishing the right to deductions which 
are specifically outlined and cefined in other sub-sections of the 
Act. We fecl the result to be unsatisfactory and to be one 
which gives more to the assessee than was intended or indeed 
is just ; but the fault is that of the draftsman of the Indian 
Act, who threw into the section the omnibus clause modelled on 
S. 12 of 41 Vic. c. 15 without reflecting that such a clause 
was not wanted in an Act which contained the specific deduc- 
tions taken from the later English Finance Acts. The result 
will be that the appeal is allowed with costs. On the reference, 
there will be judgment for the Commissioner with costs to be 
fixed at Rs. 150. 

Leds v. _ Appeal allowed. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT : MR. Justice VENKATASUBBA RAO AND 
Mr. Justice MADHAVAN Nair. 
Rajagopala Pandarathar and 
two others ... Appellants* (1st defendant-peti- 
tioner and two others) 
UV. 
Tirupathia Pillai and another ... Respondents (Respond- 
| ents Assignee decree-holders). 

Civil Procedure Code, S. 21—Mortgage—Decree for sale—Sale in execution 
of—Validity—Transfer of territortal jurisdiction subsequent to filing of execu- 
tion application—Sale by Court which passed decree subsequent to—Jurisdiction— 
Ss. 37 to 39-—~ODjection to sale by such Court on ground of want of jurisdiction— 
Maintainability—Objection not raised before—Effect—Territorial jurisdiction— 
Rule as to—Applicability to mortgage decrees—S. 24, Civil Procedure Code— 
Transfer under—Power of—Scope of.” 

In a suit for sale on a mortgage instituted in the Sub Court of ‘Tanjore, 
that Court passed a decree absolute for sale, and the decree-holder. filed an 
application fur the execution of that decree. After the execution application 
was filed, the taluk where the suit property was situate was by a Government 
notification transferred from the local limits of the Sub-Court of Tanjore to 
the jurisdiction of the District Court of West Tanjore. Notwithstanding that 
notification the Sub-Court proceeded with the hearing of the execution applica- 
tion, and made an order overruling several objections raised by the judgment- 
debtor, that relating to the want of jurisdiction not being, however, one of 
them. To get over any possible plea of want of jurisdiction, the -(ecree- 


holder applied to the District Court of West Tanjore to withdraw.the execution - 
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application to its own file, and that Court formally withdrew the application 
to its file and re-transferred it to the Sub-Court of Tanjore. After this order 
of re-transfer, without any objection being taken to jurisdiction, the Sub-Court 
made an order directing the sale of the mortgaged property, and it was accord- 
ingly sold and was purchased by the decree-holder himself. 


On an application made by the judgment-debtor under O. 21, R. 90, Civil 
Procedure Code, for the setting aside of the sale on the ground that by virtue 
of the Government notification the Sub-Court of Tanjore had no jurisdiction 
to sell the property, eld, that having failed to take the objection of want of 
jurisdiction at the earliest opporturity, the judgmert-debtor was, on the principle 
underlying S. 21, Civil Procedure Code, precluded from attacking the sale on 
that ground, 

Per Venkatasubba Rao, J.:—The rule of territorial jurisdiction does not 
a: ply to execution of mortgage decrees. In the case of a mortgage decree the 
Court whick passed it may, notwithstanding the fact that the property is out- 
side its jurisdiction, bring it to sale. 

S. 24 of Civil Procedure Code applies to execution proceedings. In vegard 
to suits competency is not referred to in the section in the sense of territorial 
or local competency. 

The Courts to which execution proceedings can be transferred under S. 24, 


Civil Procedure Code, are not merely those mentioned in S. 39, Civil Procedure 
Code. 


Quaere—Whether on the right construction of Ss. 37 to 39, Civil Proce- 
dure Code, the Court which passed the decree and that which has jurisdiction 
owing to territorial re-distribution have jurisdiction to execute the decree. 

Appeal against the order of the Court of the Subcrdinate 
Judge of Tanjore, dated 22nd September, 1924, in E. A. 
No. 564 of 1923 in E. P. No. 212 of 1923 in O. S. No. 43 
of 1911. 

S. Varadachariar and K. S. Champakesa Aiyangar for 
appellants. 

The PAWA T. M. Kitaani aoe mg 
N. Sivaramakrishna Aiyar for respondents. 


The Court delivered the following 


JUDGMENTS :__Venkatasubba Rao, J.: The question 
argued in this case is one of jurisdiction, and it has been argued 
ably by Mr. Varadachariar for the appellants and the 
Advocate-General for the respondents. 


The suit is upon a mortgage and the final decree was 
passed by the Sub-Court of Tanjore on 23rd March, 1917. 
The execution application with which we are concerned was 
filed in that Court on 2nd August, 1922. On 1st April, 1923, 
the taluk where the property is situate was by a Government 
notifieation transferred.as and from rst July, 1923, from the 
local limits of the Sub-Court of Tanjore to the jurisdiction of 
the District Court of West Tanjore. Notwithstanding this 
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notification, the Sub-Court proceeded with the hearing of the 
„execution application. On 6th July, 1923, objections were 
taken to the sale proclamation but no objection on the ground 
of want of jurisdiction was raised. On 14th July, 1923, the 
Sub-Court made an order in regard to the objections raised. 
The decree-holder by this time having realised that the District 
Court of West Tanjore was the proper Court applied to that 
Court to withdraw to its own file the execution application. 
The District Court in its turn formally withdrew the applica- 
tion to its file and re-transferred it to the Sub-Court believing 
that by this process it conferred jurisdiction on the Sub-Court. 
After this order of re-transfer, without any cbjection being 
taken to jurisdiction, the Sub-Court made an order directing 
the sale of the property. On 22nd October, 1923, the 
decree-holder himself purchased the property for Rs. 41,000, 
the amount due to him being over Rs. 52,000, and thereupon 
the defendant, under O. 21, R. 90, Code of Civil Procedure, 
applied to the Sub-Court for the setting aside of the sale and 
one of the main objections taken was in regard to the jurisdic- 
tion of the Court to sell the property. The learned Subordi- 
nate Judge disallowed this application, and in the present 
appeal the correctness of his order is attacked. 


I may at the outset observe that though the sale is im- 
peached before us on several grounds, the only point seriously 
urged is the one relating to jurisdiction. 


On three grounds the order of the Lower Court may b 
supported. 

First, the defendant did not object to the jurisdiction of 
the Court, and on the principle underlying S. 21, the objection 
must be deemed to have been waived. Lt is a settled principle 
that where a Court has no inherent jurisdiction over the sub- 
ject-matter of a suit, no waiver on the part of the defendant 
can confer jurisdiction upon it. But where the Court has 
jurisdiction over the subject-matter but there are irregularities 
in the initial procedure, the defendant who without objection 
‘goes to trial upon the merits cannot subsequently dispute the 
jurisdiction of the Court. [See Ledgard v. Bull (1) |. Here 
then is the rule as well as the exception. Turning to the 
Indian Statute Law, S. 99, Civil Procedure Code, embodies 
the rule. The exceptions to the rule are contained iter alia 
in S. 1r of the Suits Valuation Act and S. 21 of the Civil) Pro- 
cedure Code. By virtue of these sections, certain defects of 

ie 1, (1886) L R 13 Ind App 134. 


ai 


Rajagopala 
Pandarathar 
v 
Tirupathai 
Pillai. 





Venkata- 
subba Rao, J 


Rajagopala 
Pandarathar 
Us 
Tirupathia 
Pillai. 


Venkata- 


subba kao, J. 


i164 THE MADRAS LAW. JOURNAL REPORTS. __ [voi. 


jurisdiction are put on a' par with “ irregularities in the initial 
procedure ”. In regard to the pecuniary jurisdiction of a 
Court, S. 11 of the Suits Valuation Act and in regard to its 
territorial jurisdiction, S. 21, Civil Procedure Code, recognise 
that there may be a waiver on the part of the defendant and 
that the absence of jurisdiction does not render the decree 
a nullity. As Mr. Varadachariar contends, S. 21 does not in 
terms apply ; but the rule has been held to be of general appli- 
cation and the principle underlying S. 21 has been applied to 


.cases which do not strictly fall within its terms. Zamindar of 


Ettiyapuram v. Chidambaram Chetty (2) is an authoritative 


ruling on the point. In that case the Court had jurisdiction 
.to try the mortgage suit at the time it-was instituted. It had 


jurisdiction at the time the preliminary decree was passed but 
lost jurisdictior. when it passed the final decree. Objection 
was taken to the validity of the decree in execution, but it was 
overruled on the ground that the objection must be deemed 
to have been waived.. S. 21 runs thus :__ . 


“No objection as to the place of suing shall be allowed by any Appel- 
late or Revisional Court unless such objection was taken in the Court of First 
Instance at the earliest possible opportunity and in all cases where issues are 
settled at or before such settlement and unless there has been conseguent failure 


of justice. ” 


No objection could haye been taken to the place of suing, 
because the suit was instituted'in the proper Court : nor was 
it the Appellate or Revisional Court that disallowed the plea 
of want of jurisdiction. Zamindar of Ettiyapuram v. Chi- 
dambaram Chetty (2) is, therefore, a clear authority for the 
position that although S. 21 does not in terms apply, the prin- 


ciple ‘underlying it ‘holds good: 


In’ Chockalinga Pillai v. V elayudha M udaliar (3) a final 
decree was passed without objection in a mortgage suit by a 
Court which had by then lost territorial jurisdiction by reason 


of a Government notification. In a subsequent suit brought 


to set aside the decree on the ground that the decree was void 
for want of jurisdiction, it was held that the defendant having 


. waived the plea of want of jurisdiction, it was no longer open 
_to him to raise it. I observed in my judgment in that case 


(page 459) :— 


“The section in terms no doubt does not apply, because it ‘refers to 


l the disallowing of the objection by an Appellate or Revisional Court But the 
‘princ®ply is of ggneral appena and if in appeal or revision the decree cannot 
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be impeached it is equally reasonable that in a collateral proceeding it should 


not be allowed to be attacked. I respectfully adopt the statement of the law ' 


contained in Zamiudar of Ettiyapuram v. Chidambaram Chetty (2) to the effect 
that the principle underlying S. 2r is that the objection to territorial jurisdic- 
tion is cured not merely for the purpose of the Appellate or Revisional Court but 
cured entirely and for all purposes. In my opinion again, this section applies 
when there is want of jurisdiction not merely at the institution of the suit but 
at any stage during the progress of it. It is difficult to believe that z more 
stringent rure was intended to be applied to cases where there has occurred a 
cessation of jurisdiction than to those where there has been initial absence of 
jurisdiction. ’ 

In the Letters Patent Appeal from this decision, No. 57 
of 1924, this view was confirmed. 

Mr. Varadachariar strongly contends that although the 
rule has been extended to a certain extent in these cases, still 
they only deal with objections that could have been taken prior 
to the passing of the decree, or compendiously put objections 


‘to the place of suing. In the present case it is urged any plea” 


of want of jurisdiction could have been taken for the first time 
only in execution proceedings and the learned vakil on this 
ground asks us not to further extend the principle. I cannot 
accept the contention. If it is conceded that apart from 
S. 21 there is a principle of general application, I fail to see 
why we must limit it in the manner suggested. I agree with 
sir John Wallis’ observation in Zamindar of Ettiyapuram v. 
Chidambaram Chetty (2) that the decision of the Privy Council 
in Ramabhadra Raju v. Maharajah of Jeypore (4):is not 
. opposed to this view. The Judicial Committee were dealing 
with the case of a decree -which ordered sale of land situate 
in a scheduled district, and their Lordships held that as the 
sections of the Code did not apply to a scheduled district, the 
principle of S. 21 could not be invoked. All that has been 
decided by the Privy Council is, that if the Code itself does not 
apply, the principle recognised by it does similarly not apply. 
Iam, therefore, clearly of the opinion that it is now no longer 
open to the defendant to object to jurisdiction. 

The order may next be supported on the ground that 
the rule of territorial jurisdiction does not apply to execution 
of mortgage decrees. In Maseyk v. Sreel and Co. (5) a 
mortgage suit was instituted under S. 19 of the Code of Civil 
Procedure of 1882 which gives jurisdiction to a Couft to enter- 
tain a suit in respect of properties partly situated within its 
jurisdiction and partly out of it. Some of the properties 
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were situated in the district of N and some in the district of R. 
One property known as Mahal No. 20 was situated partly 
within the district of N and partly within the district cf R. The 
suit was brought in the Court at R and the decree was also 
passed by that Court. In pursuance of that decree, the mort- 
gage properties, including Mahal No. 20, were sold by the 
K Court. The question that had to be decided was, was the 
sale of this Mahal not wholly situated in the R district valid ? 
Petheram, C. J., observing that execution of a money de- 
cree stood on a different footing from execution of mortgage 
decrees, held that the power of the Court in executing mortgage 
decrees was not limited by the territorial jurisdiction of that 
-Court. In the case of a money decree, the Court cannot attach 
property outside its jurisdiction, for, the decree merely awards 
a sum of money and does not prescribe the method by which 
that sum shall be recovered. In the case of a mortgage decree, 
however, the decree itself directs the sale of the property by 
the Court and it is practically in the nature of a decree for 
specific performance. On these grounds, the learned Chief 
Justice held that the rule of territorial competency does not 
apply to execution of mortgage decrees. The other learned 
Judge, Mr. Justice Ghose, was also of the same opinion. 
Section 19 referred to in the judgment, it will be seen, 
corresponds to S. 17 of the present Code. If immoveable 
property is situate within the jurisdiction of different Courts, a 
suit in respect of it may be instituted in any Court within the 
local limits of whose jurisdiction any portion of that property 
is situate. | | i 
With reference to Maseyk v. Steel and Co. (5) I must 


make two observations. First, some passages in the judg- 


ment may give the impression that the reason for the decision 
was that as S. 19 authorised the institution of the suit, the 
authority extended also to execution proceedings. But the 
decision is not based on this narrow ground, nor is there any 
warrant for the position that the section which in terms refers 
only to the institution of the suit applies also to execution pro- 
ceedings. 

The second observation I have to make is, that the judg- 
mént deals only with the actual case that arose, that is to say, 
the sale of property partly within the Court’s jurisdiction 
antl partly outside, and although there are some expressions 
of doubtful import, there is no definite pronouncement in 


— 


5. (1887) LL R 14 Cal. 661. 


-, n _ 


wry 


L. | THE MADRAS LAW JOURNAL REPORTS. 167 


regard to the law if the property sold is wholly outside the 
jurisdiction. 

In Kartick Nath Pandey v. Tilukdhari Lal (6) this prin- 
ciple was -recognised and Maseyk v. Steel and Co. (5) was 
cited with approval. I may incidentally say that this case is on 
all fours with the present. At the time of the passing of the 
mortgage decree the property was wholly situate within the 
local limits of the Court, and after the decree the district with- 
in which the property was situate was transferred to the local 
jurisdiction of another Court. It was held that the Court 
which passed the decree had authority to execute its decree and 
bring the property to sale. I am not now concerned with 
the wider point whether the Court can in all cases execute its 
own decree. I am referring to this case only for the more 
limited position that a Court can execute a mortgage decree 
passed by itself although the property to be sold is wholly or 
partly outside its jurisdiction. 

Gopi Mohan Roy v. Doybaki Nundun Sen (7) is an in- 
structive case. It was decided by a Bench of which Ghose, J. 
who took part in Maseyh v. Steel and Co. (5) was a member. 
The suit was on a mortgage and related to two properties each 
within the jurisdiction of a separate Court. The Court within 
whose jurisdiction one of the properties was situate passed the 
decree and it was held that it could sell the other property 
also although it was outside its jurisdiction. Ghose, J., observed 
that 'he did not intend to lay down a contrary rule in the 
earlier case, Maseyk v. Siegel and Co. (5). The fact that one 
item was wholly outside the Court's jurisdiction was held not 
to make any difference. 


In Tncouri Debya v. Shib Chandra Pal Chowdhury (8) 


Prinsep and Ameer Ali, JJ. affirmed Gopi Mohan Roy v. Doy- 


baki Nundun Sen (7) on the broad ground that it would be 
impossible to give effect to the provisions of the Transfer of 
Property Act relating to sales if it were held necessary to apply 
to different Courts to obtain realisation of the mortgage debt. 

In Begg, Dunlop and Co. v. Jagannath Marwari (9) 
it was held that a Court is not competent in execution of a 
decree for money to attach a debt payable to the judgment- 
debtor outside the jurisdiction by a person not resident within 
the jurisdiction of the Court. Mr. Justice Mukheryea in the 
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course of his judgment observes that an exception is recognised 
in the case of mortgage decrees to the general rule that no 
Court can in execution assume jurisdiction over property out- 
side its territorial limits. l 


In some of the cases mentioned above [see Maseyk y. 
Steel and Co. (5) and Gopi Mohan Roy v. Doybaki Nundun 
Sen(7)]the learned Judges tried to overcome the difficulty pre- 
sented by $.223,corresponding to S.39 of the present Code.Un- 
der that section the Court which passed a decree may, on the 
application of the decree-holder,send it for execution to another 
Court and the section contains four clauses (a), (b), (c) and 
(4) showing when this procedure is to be adopted. The view 
that found favour with the Judges was that “may” in the 
section means “may when necessary”. In the case of a 
mortgage decree, the Court which passes it directs the sale by 
itself of the property mortgaged and in such a case sending of 
the decree to another Court is optional and not compulsory. 
In the case of attachment in pursuance of a decree there is 
assumption of jurisdiction for the first time after the decree 
and the section then operates compulsorily. 

The Calcutta High Court has thus uniformly held (and 
there is quite a string of decisions on the point) that in the 
case of a mortgage decree, a Court which passed it may not- 
withstanding the fact that the property is outside 
its jurisdiction, bring it to sale. We have not been referred 
to any case of the Madras High Court which has refused to 
follow this rule. In matters of procedure it is more important 
that the law should be certain than that it should be logical, and 
whatever my own view may be, if the question has to be decid- 
ed on principle, I am content to follow the Calcutta decisions 
not only for the reason that some very eminent Judges have 
taken part in them but also because, what with the defective 
provisions of the Code relating to jurisdiction and what with 
the constantly occurring territorial re-distribution, there is 
scarcely a question free from doubt and the view of the Calcutta 
High Court, in the circumstances, affords some measure of 
protection to decree-holders. 

I shall now deal with the last of the three grounds I have 
mentioned. S. 24 gives the High Court or the District Court 
power to transfer suits and other proceedings. The material 
pare of the section reads thus :_ 
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“The High Court or the District Court may transfer any suit, appeal 
or other proceeding pending before it for trial or disposal to any Court subordi- 
nate to it ard competent to try or dispose of the same.” 


Mr. Varadachariar’s contention is that this does not apply 
to execution proceedings. He puts his argument thus :__The 
test of competency in the case of execution proceedings is 
territorial jurisdiction. How can then an execution petition. 
be transferred from a Court to a Court which has no such juris- 
diction ? It can be transferred only under the section to a 
Court competent to dispose of it. A Court without loza! 
Jurisdiction is not competent to dispose of the execution appli- 
cation. He thus contends that the words of the section by 
implication show that the section is not intended to deal with 
execution applications. I am not prepared to accept this 
argument. Under the section a suit pending in any Court may 
be transferred to any other Court competent to try it. To 
take a concrete instance, the-High Court may transfer a suit 
pending in the District Court of Tinnevelly to the , District 
Court of Rajahmundry. The District Court of Rajahmundry 


is not strictly competent to try the case as it is wanting in: 


territorial jurisdiction. Does it then mean that a suit cannot 
be transferred to a Court not having local jurisdiction ? If 
this view be adopted, the very object of the section will be 
defeated, and possibly very few suits, if any at all, can be trans- 
ferred. This consideration makes it clear that in regard to 
suits competency is not referred to in the section in the sense 
of territorial or local competency. | 


“Now, coming to execution applications, the scheme of the 
Code seems to indicate that pecuniary competency in a Court 
need not exist. Mr. Varadachariar asks, if in the: case of 
execution application pecuniary competency ‘is always out of 
the question and S. 24 is to be held as authorising transfer to 
a Court not possessing territorial competency, what possible 
meaning can reasonably be given to the words “ competent to 
‘dispose of the same”? It seems to me that this objection 
does not take count of the fact that there may be other kinds 
of incompetency so far as an executing Court is concerned. To 
take an instance, under O. 2, R. 4, a decree directing delivery 
of possession of immoveable property cannot be transmitted to 
any Presidency Court of Small Causes for execution. I am 
therefore of opinion that S. 24 applies to execution preceed- 
ings. [See Velliappa v. Subramaniam (10), N assarvanji v. 
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Kharsedji (11) and Muhammad Habib-ullah v. Tikam 
Chand (12) ]. 

Mr. Varadachariar next contends in the alternative that 
should S. 24 be held to apply to éxecution proceedings, they 
can be transferred only to Courts competent under 5. 39, Civil 
Procedure Code, to dispose of them. In other words, he 
urges that the only Courts to which decrees can be transferred 
are those mentioned in S. 39, because they are the only Courts 
possessing jurisdiction. In effect, his contention is that S. 39 
gives to the Court that passed the decree a power to transfer, 
whereas S. 24 gives a similar power, and no higher power to a 
superior Court. This construction is far-fetched and if 
adopted will render S. 24 so far as execution proceedings are 
concerned almost useless. 

A fourth point is raised by the learned Advocate-General 
who appears for the respondent that on a right construction 
of Ss. 37, 38 and 39 the Court which passed the decree as 
well as the Court which has jurisdiction owing to territorial 
re-distribv'tion, both these Courts have jurisdiction to execute 
the decree. This argument extends to all decrees, money decrees’ 
as well as mortgage decrees. It is very difficult to reconcile the 
decisions that have been cited on the point and Seen: Nadan 
v. Muthuswami Pillai (13), a judgment of three 
Judges, illustrates the range of conflict of opinion 
on this subject. As my decision on the previous points disposes 
of this appeal, I would prefer to express no opinion on this 
question. I may repeat what I said on a cognate matter in 
Chockalinga Pillai v. Velayudha Mudalar (3) that in view 
of the great uncertainty that prevails on this subject, the Legis- 
lature should, in clear and unequivocal terms, lay down as to 
which Court possesses jurisdiction in such cases. The appeal 
fails and | would dismiss it with costs. 

Madhavan Nair, J. :__I have had the advantage of read- 
ing the judgment of my learned brother. I agree with him 
in holding that this appeal should be dismissed with costs but 
I prefer to rest my judgment on the short ground that since 
the appellant did not object to the jurisdiction of the Court 
at the earliest opportunity, he is now precluded from raising 
that question on the principle underlying S. 21 of the Code 
of Civil Procedure. Under that section, unless objection is 

3o (1924) 47 M L J 448 at 459. 11. (1897) I L R 22 Bom 778. 
12. (1924) IL R 47 A 57. > 
13. {x919) IL R 42 M 821:37 ML J 284 (FB). 
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taken to the place of suing at the earliest possible opportunity, 


no objection can be taken in appeal or in revision. As contended ` 


for by Mr. Varadachariar in his able argument, the section 
in terms does not apply ; but the decisions of this Court have 
on different occasions applied the general principle underlying 
S. 21 to cases which do not fall strictly within its scope. The 
most recent decision on the question is the one reported in 
Chockalinga Pillai v. Velayudha Mudaliar (3) by Phillips, J. 
and my ‘earned brother. In that case a suit upon a mortgage was 
instituted in the Kumbakonam Court when that Court had 
jurisdiction over the place where the mortgaged property was 
situated. Owing to the transfer of jurisdiction from that 


Court to the Mayavaram Court, the former Court lost- the 


jurisdiction over the place where the mortgaged properties lay 


at the time of the passing of the final decree. No objection 


was raised as to the competency of the Court to pass the final 
decree. In a suit brought to set aside the decree on the ground 
that it was void for want of jurisdiction, it was held that since 
the objection ‘was not taken at the earliest possible opportunity, 
it must be deemed to have been waived.Both the learned Judges 
expressed the opinion that, though the section in terms does 
not apply because it refers to the disallowing of the objections 
by an Appellate Court or Revisional Court, still the principle 
is of general application and that the validity of the decree 
then under consideration could’ not be impeached in a suit 
brought to set aside the decree. It is ‘stated by Phillips, J. 
that “the principle underlying the section is that waiver of 
territorial jurisdiction is recognised by law whereas it has been 
consistently held that other forms of jurisdiction such as juris- 
diction of the subject-matter or pecuniary jurisdiction: cannot 
be waived by consent of parties.” For holding that the 
principle underlying the section is of general application, 
reliance was placed on the Full Bench ruling reported in 
Zamindar of Ettiyapuram v. Chidambaram Chetty (2). In 
that case the Court which passed the final decree‘in a mortgage 
suit had no jurisdiction to pass the decree and objection was 
taken! in execution to the validity of the decree. In over- 
ruling the objection it was pointed out by the Full Bench that 
“the effect of the section is that objections which the, Appellate 
or Revisional Court is thereby precluded from allowing must 
be considered cured for all purposes unless taken before she 





2. @:920) IL R 43 M 675: 39 ML J 203 (F B). 
` 3. (1924) 47 M L J 448. 
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passing of the decree in the original Court, that the ordinary 
way of questioning a decree passed without jurisdiction is on 
appeal or in revision and that, if this is forbidden, a Court of 
first instance cannot in execution do that which the Appellate or 
Revisional Court is precluded from doing.”’ 


Mr. Varadachariar’s contention that since his plea as 
regards the want of jurisdiction could have been taken for the 
first time only in execution proceedings in this case S. 21 of the 
Code of Civil Procedure which deals only with the objection 
as to the place of suing should not be applied, cannot be 
accepted. As pointed out by my learned brother, no reason 
is suggested for placing this limitation upon the general princi- 
ple underlying S. 21. The decision of the Privy Council in 
Ramabhadra Razu v. Maharaja of Jeypore (4) does not sup- 
port the contention of the learned vakil for the appellant. In 
that case an order for sale of the mortgaged property situat- 
ed in a scheduled district to which the Civil Procedure Code 
did not apply was made by the Subordinate Judge’s Court of 
Vizagapatam. It was held by their Lordships of the Privy 
Council that the order for sale was bad as made under sections 
of the Code which did not apply to the scheduled district and 
that section 21 of the Code of Civil Procedure did not apply 
to the case, As pointed out by Wallis, C. J., thev had not 
to consider the application of S. 21, where all the mortgaged 
properties were within the jurisdiction of the Courts governed 
by the Code of Civil Procedure. I am, therefore, of opinion 
that the appellant in this case is not now entitled to take the 
objection that the Court had no jurisdiction to sell the property. 

I do not express any opinion on the other points dealt with 
by my learned brother in his judgment. 

A. 8. No L Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE VENKATASUBBA BAO AND 
Mr. JUSTICE.MADHAVAN Nair. 

Unnamalai Ammal and another .. .. Appellants* (1st and roth 
E defendants) 

v. 
Abboy Chetty and another: ... Respondents (Plaintiffs). 


Hindu Law—Joint family—Manager—Mortgage by—Interest conveyed 
under—Entire property mortgaged or morigagors share therein only—Tests— 
Destrigtion of property as absolutely belonging to mortgagor—E fect. 





*Appeal No. 268 of 1922. 24th August, 1925. 
4 (1919) L R 46 Ind App 151:3 MLJ (P C). 
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The question for decision was whether a mortgage executed by R of the 
property of a joint Hindu family consisting of himself and his father operated 
on the entire property mortgaged or only on R’s share therein. 


R was the manager of the joint family at the time of the mortgage and 
was legally competent to mortgage the whole property. The mortgage pur- 
ported to be of the entire property and not merely of R’s share therein. And 
there was nothing in the mortgage-deed to repel the natural inference that 
what was intended to be conveyed was the whole property. There was, 


however, a recital in the mortgage-deed that the property mortgaged belonged 


absolutely to R. 
Held, that the mortgage operated upon the entire property mortgaged and 
not merely on R’s share therein. 


The interest conveyed should be held to be that which the executant was 
capable of conveying. The recital that the executant was the owner may be 


treated as surplusage. 

Appeal against the decree of the Court of the District 
Judge of South Arcot, dated 30th January, 1922, in O.S.No.11 
of 1921. 

S. T. Srinivasagopalachari for appellants. 


A. Krishnaswami Aiyar and K. R. Rama Aiyar for 
respondents. 


The Court delivered the following 


JUDGMENT :— This suit has been brought -to enforce 
three mortgages evidenced by Exs.A, B & D. Audi and Rama- 
swami were father and son. Exs. A & B were executed by Rama- 
swami and D was executed after Ramaswami’s death by Audi 
and Ramaswami’s widows, the ist defendant and another. 
Subsequent to the execution of these mortgages, the 1st defend- 
ant obtained a decree for maintenance against Audi and in 
execution of it she and her father, the roth defendant, became 
the purchasers of the properties which had been previously 
mortgaged: | 

In regard to the first two deeds the question is, did the 
interest of Audi pass to the plaintiffs, the mortgagees. They 
were executed by Ramaswami, the son, but the Lower Court 
has found, and we agree with the finding, that he was the 
manager of the family. As regards the question whether the 
moneys were borrowed for family purposes, the learned’ Judge 
relying mainly on oral evidence and probabilities has come to 
the conclusion that they were not so borrowed. He, however, 
has failed to give effect to the admission contained in the later 
document,Ex.D. It is very clearly stated in it that the moneys 
under Exs. AS B were borrowed by Ramaswami for purposes 
binding on the family and as we have said it was executed not 
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only by Audi but also by the 1st defendant. No reason has been 
shown why this admission should not be acted on. It must be 
remembered that evidence in the suit was given long after the 
transaction, whereas the interval of time between Exs. A and 
B on the one hand and D on the other was only four years. 
The Lower Court has, however, come to the conclusion that 
A & B are binding upon the share of Audi but for a different 
reason. It has been held that by Ex. D Audi ratified the mort- 
gages A and B. This view may be open to question but we 
agree with the conclusion of the Lower Court. 

Next we have to deal with Ex. D. It was executed 
shortly after the death of Ramaswami. The consideration, 
namely, Rs. 4,000 was made up thus :__ 


(1): Balance of interest due under : Rs. 
Exs. A and B | fee. 382 
(2) Balance due by Ramaswami for goods 
supplied : peu 130 
(3) Cost of Stamp for Ex. D pes 20 
(4) Amount received in cash ... 3,468 
Total Rupees ... 4,000 


The plaintiffs admitted that the fourth item was not due 
as they had not paid it and so no question arises in regard to 
it. Regarding the other three items, the Lower Court has 
held against the plaintiffs. This finding cannot be supported. 
There is clear admission of Audi (Ex. E) which the Lower 
Court has somehow overlooked. According to that, all the 
sums excepting the last were received by the executants. The 
first item of D is the balance of interest due under A and B. 
This item having been disallowed, the learned Judge directed 
that interest upon A and B should be calculated as if credit for 
interest in D had not been given. As we are holding tliat the 
first item in D is due, it will not be necessary to adopt this 
course. In calculating interest under A and B credit must be 
given for the amount of interest included in D. As regards 
D, our conclusion is, that the first three sums are due and they 
will carry interest at the rate provided in the document. 

There remains -lastly the question of law raised by 
Mr. Srinivasagopalachari, the learned Counsel for the appel- 
lants. He has contended that in Exs. A and B Ramaswami 
descrebed the properties as absolutely belonging to him but, as 
in fact he was entitled only to a half-share, the mertgages must- 
operate only on that share. We cannot accept this contention. 
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The properties that were mortgaged were the entire proper- 
ties and not Ramaswami’s share in them. ‘The description 
given shows that it was the entire property that was intended 
to be mortgaged. The recital that the .executant was the 
owner may be treated as surplusage. Not only. did he pur- 
port to mortgage the entire property, but on our fiuding : he 
possessed the legal capacity to do so. As the manager of the 
family he was competent to enter into a transaction binding on 
the whole property. There were thus three elements present. 
First, he purported to mortgage the whole property; secondly, 
he was legally competent to do so; and, thirdly, there is nothing 
in the document to repel the natural inference that what was 
wtended to be conveyed was the whole property. Sankara- 
narayana Pillai v. Rajamani (1) and Sabapathy Cheity v. 
Ponnuswami Chetty (2) are clear authorities for the position 
that in the circumstances the interest conveyed should be held 
to be that which the executant was capable of conveying. Bal- 
want Singh v. R. Claney (3), strongly relied on by the learned 
counsel, was distinguished in those two cases, and we adopt 
the observdtions on this matter in the judgments in those 
cases.” We may observe that Sabapathy Chetty v. Ponnu- 
swami Chetty (2) is almost on all fours with the present. 


The decree of the Lower Court is modified and the fol- 
lowing decree is substituted. There will be a mortgage Cecree 
for the amounts due under A and B. There will similarly be 
a mortgage decree for the amount due under D. The plain- 
tiffs will first bring to sale the properties in A and B for the 
amounts due under them. If after satisfaction of those mort- 
gages there is any balance, that will be applied towards the 
debt due under D. The properties mentioned in D will be 
sold only in the event of anv balance remaining even after the 
moneys have been so applied. 


The appellants will pay the respondents the costs of the 


appeal. There will be no order as to cosis in the memoran- ` 


dum ot objections. 


AnS V, Decree modified. 





P (1923) ILR 47 M 462: 46 M L J 314. i 
2. (1914) 28 I C 365. 3- (1912) I L R 34 A 296 (P ©). 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR VICTOR Murray Courts TROTTER, 
Chief Justice, Mr. Justice KRISHNAN AND MR. JUSTICE 
BEASLEY. 


The Commissioner of Income-tax, 


Madras >- .... Referring Ofhcer® 
v. 
Messrs. King and Partridge ... Respondents. 


Income-tax Act (XI of 1922), S. 11—Professional earnings—Profession tax 
paid under S. 111, Madras City Municipal Act—Nature of—If an item of 
deduction. 


Profession tax paid by a firm of attorneys practising in Madras under S. 111 
of the Madras City Municipal Act cannot be allowed as a deduction from the 
taxable income “as an` expenditure incurred solely for the purposes of such 
profession.” within the meaning of S. 11 of the Income-tax Act. 


Profession tax is a contribution to the Municipality from the income of the 
assessee and stands in the same footing as income-tax itself, ‘The amount of 
tax varies with the income and it is in no sense a license fee. 


Case stated under S. 66 (2) of the Indian Income-tax 
Act (XI of 1922) by the Commissioner of Income-tax, 
Madras, in his Letter No. 2364|24, dated the 6th January, 
1925, referring for the decision of the High Court tke fcllow- 
ing question, viz. :— 

“ Whether the profession tax levied under S. 111 of the 
Madras City Municipal Act must be allowed as a deduction 
from the taxable income as an expenditure incurred solely for 
the purposes of the profession within the meaning of S. 11 of 
the Indian Income-tax Act (XI of 1922).” 


M. Patanjali Sastri for Referring Officer. 
R. N. Aingar instructed by T. D. Narasiah for respond- 


ents. 


The Court made the following 


ORDER :— This is a reference under S. 66 (2) of the 
Indian Income-tax Act (XI of 1922) and the question submit- 
ted for our opinion is whether profession tax paid under S. 111 
of the Madras City Municipal Act should be allowed as a pro- 
per deduction from the taxable income “as an expenditure 


incutred solely for the purposes of the profession” of the 


assessees within the meaning of S. 11 of the Ingome-tax Act. 


*R. C. No. 3 of 1925. 2oth | October, 1925. 
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The assessees arc a firm of attorneys practising in‘'Madras 
and they claim that they are entitled to the deduction above 
mentioned. The Commissioner of Income-tax was of opinion 
that the ¢eduction claimed was not an allowable item. 

The answer to the question put to us depends in our 
opinion upon the nature of the profession tax levied by the 
Municipality. If the profession tax is a contribution from 
the income of the assessee to the Municipality it will stand on 
the same footing as income-tax itself which is such a payment 
to the Government. It is clear in assessing the income of a 
person the income-tax he pays could not be deducted for what 
is paid is a part of the income itself and not an expenditure for 
earning ‘that income or profit. It was so ruled in Ashton Gas 
Co. v. Attorney-General-(1) and the proposition is conceded 
before us. What then.is the profession tax ? Is it a pay- 
ment made out of the income of the tax-payer or is it an ex- 
penditure which he has to incur to enable him to earn ‘ils in- 
come ? We are of opinion that it is the former and net the 
latter. 


Under the City Municipal Act (IV of 1919), S. 111, 
every person not liable for the Companies tax who within the 
City and for a period of 60 days in the half-year exercises “ a 
profession, art, trade or calling or holds any appointment, 
public or private, bringing him within the taxatior rules of 
Sch. IV ” is liable to pay the profession tax. Now Sch. IV 
makes it clear that the amount of tax payable is dependent on 
the income of the person taxed, the minimum being an income 
of Rs. 100 a month except in the cases of hotel-keepers, etc., 
dealt with under Class IX. Professional mer are taxed not 
because they carry on their profession but because they do so 
and earn an income. The amount of tax varies with the in- 
come andl if a person is over-taxed he has ¢ right of appeal. 

Now the nature of the tax cannot vary with the individual 
taxed. In the case of persons holding appointments under 
the Government it seems to us impossible to predicate that 
they pay profession tax to enable them to earn their salary. 
S. 111, Explanation 2 makes even pensioners liable for profes- 
sion tax as if they were holders of appointments carrving a 
salary equal to the pension. In their cases it is still more dif- 
cult to treat the profession tax as a payment by them to earn 
their income. It is clear in these cases the Municipality*is 
claiming a part of their income as a tax. A different rule, it 
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seems to us, cannot be applied in the case of men who make 
their income by professional services.. It is argued that be- 
cause S.111 uses the wordsby way of license fee” we must hold 
that the payment of the profession tax is tor the purpose of 
obtaining a license to carry on one’s profession in the City. 
We are unable to accept this argument. The Act deals with 
several matters in which the obtaining of a license is a pre- 
requisite to the carrying on of a business or profession within 
the Municipal limits. We find examples of it in Chap. XII 
of the Act. There is no provision in the Act which makes the 
carrying on of one’s profession without paying the profession 
tax illegal ; and no formal license is issued on payment. The 
tax, if unpaid, can no doubt be collected by coercive processes 
of distraint, etc., but the carrying on of the profession is not 
interfered with. It is clear, therefore, that the Act does not 
treat the profession tax as a payment for a license. The 
words “ by way of a license fee” seem to us to show that the 
payment is to be made in the manner of a license tee but do 
not imply that in itself the tax is a license fee. Itis true that 
under Part II, Sch. IV, R. 9, the tax is estimated on general 
considerations and not on the exact amount of asceitained in- 
come of the person taxed. . This merely provides a method 
of estimating one’s income to avoid the trouble cf having 
accounts produced and examined in every case. The fact that 
when an over-estimate is made liberty is given to the person 
taxed to produce his accounts and prove his income and get his 
tax reduced indicates that the proper basis of the taxis the 
income earned. In this view the payment of the profession 
tax cannot be held to be “ an expenditure for the purpose of 
such profession” though it is incurred in connecticn with it. 
The words “ for the purpose of” were construed by Lord 
Davey in the case of Strong and Co., Ltd. v. Woodifield (2), 
where the expression was “ for purposes of the trade.” His 
Lordship observed : “ ‘These words appear to me to mean 
for the purpose of enabling a person to carry on and earn pro- 
fits in the trade, etc. I think the disbursements permitted 
are such as are made for that purpose. It is not enough that 
the disbursement is made in the course of, or arises out of, or 
is connected with, the trade, or is made out of the profits of 
the trade. It must be made for the purpose of earning the 
profits.” „Following that view we consider that the payment 
of profession tax does not fall within S. 11. 


2. (1906) A C 448, 453. 
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The cases of Smith v. Lion Brewery Co., Lid. (3) and of 
Ushers Wiltshire Brewery, Ltd. v. Bruce (4) were 
cited by the learned counsel ‘for the  assessees. 
But, instead of helping him, they show what may 
properly be treated as money spent for purposes of trade. 
The expenses referred to in those cases were directly incurred 
for the purpose of increasing the income of the trade and were 
therefore allowed to be deducted. These cases do not 
apply here in the view we take of the nature of the profession 
tax. Along with these cases should be considered the case 
of money spent for an anti-prohibition campaign by a brewer 
which was disallowed as a deduction as it was held that it was 
not money directly spent for increasing the brewer’s income 
though it may have indirectly that effect. Ward and Co. v. 
Commisstoner of Taxes (5). | 

The case of Commissioner of Income-tax v. -Nedungadi 
Bank (6) referred to the Companies tax and not to the profes- 
siontax. ‘The observation in it regarding profession tax that 
it stands on the same footing as income-tax supports the con- 
tention of the Government, but we do not look upon it as any 
authority on the point before us as the observations is only an 
obiter dictum. ‘The case is not otherwise applicabte. 


Ethermgton’s case (7) referred to excess profits duty 
which stands on a different footing altogether ; as pointed out 
by the learned Judge there it was declared by statute to be an 
admissible deduction. Furthermore, the case was one of net 
profits of the company on which dividend was payable to the 
manager and not an income-tax case. 


For the above-mentioned reasons we have come to the 
conclusion that the amount of profession tax paid is not a 
proper deduction for assessment of income-tax and we answer 
the question submitted in the negative. The assessees will 
pay the Commissioner’s costs and Vakul’s fee, Rs. 250. 


TSV: Reference answered in the negative. 


3. (rorr) À C 150. 4 (1915) AC 433. s (1923) AC t45. 
6. (1924) 1 L R 47 Mad 667 :47 ML J 160, 7. (1919) 2 Ch 254. 
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In THE HIGH Court or JupICATURE aT MADRAS. 


PRESENT :__MR. Justice DEvAposs AND MR. JUSTICE 
WALLER. 


Chittammal and another ... Appellants* (Respdts. 2 and 3) 
U. 
Ponnuswami Naicker and another ... Respondents (Peti- 
toners). 

Provincial Insolvency Act, S. 56 (3)—Order under, directing person in pos- 
session of property claiming it adversely to insolvent to deliver it up to Official 
Receiver—Validity—Insolvent not entitled to present possession of such property 

-Effect--Procedure appropriate in such case—A pplication under S. 4—Order 


under S. 56 (3) if can be treated as one under S. 4—S. 56 (3)—~Determination 
of rights of parties under—FE fect. 


If a person is in possession of property on behalf of the insolvent, or claims 
under the insolvent, possession of such property may be taken under the orders 
of the Court by the Official Receiver. But where the person in possession 
claims adversely to the insolvent, or where he is able to show that the insolvent 
is not entitled to present possession, the Court has no power to proceed under 
S. 56 of the Provincial Insolvency Act and to direct the person so in possession 
to deliver up the property to the Official Receiver. In such a case proceedings 
should be taken under S. 4 of the Act. 

Per Devadoss, J—An order made under S. 56 (3) of the Act on an applica- 
tion made under S. 56 could not, if such order was one which the Court had no 
jurisdiction to pass under that section, be held to be one under S. 4 of the Act. 

An order under S. 56 (3) does not finally determine the rights of the parties, 
though the Judge may incidentally determine the question. 

Appeal against the order of the District Court of Tinne- 
velly, dated the 4th November, 1924, in I. A. No. 265 of 
1923 m'I. P. No. 17 of 1921. | 


K. Bhashyam Aiyangar and S. Rajagopalachari for appel- 
lants. 


K. R. Rangaswami Aiyangar and R. Krishnaswami tor 
respondents. 


The Court delivered the following 

JUDGMENTS :—Devadoss, J.: This appeal is against 
the order of the District Judge of Tinnevelly directing the 
appellants to hand over possession of the property in their 
possession to the Oficial Receiver and his lessee. The 1st res- 
pondent herein is the lessee of the property from the 2nd res- 
pondent who 1s the Official Receiver of Tinnevelly. The appel- 
lants were in occupation of the property in dispute from the 
year, 1897.. The respondents applied to the District Judge for 
an order under S. 56 of the Provincial Insolvegcy Act directing 
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the appellants to hand over possession of the property in dis- 
pute to the respondents on the ground that the property was 
the property of the insolvent. The learned Judge has passed 
an order under S. 56 (3) in favour of the respondents. The 
question for consideration is whether such an order can be 
passed against persons who claim adversely to the insolvent. 
5. 56, cl. 3, para. 2, is in these terms :_ 


“Provided that nothing in this section shall be deemed to authorise the 
Court to remove from the possession or custody of property any person whom the 
Insolvent has not a present right so to remove.” 


An application under S. 56 is made for the purpose of 
realisation of the property of the insolvent. If a person is in 
possession of the property on behalf of the insolvent, or claims 
under the insolvent, possession of such property may be taken 
under the orders of the Court by the Official Receiver. But 
where the person in possession claims adversely to the insolvent, 
or where he is able to show that the insolvent is not entitled to 
present possession, the Court has no power to proceed under 
S. 56, for the second paragraph of cl. 3 specifically says that 
nothing in this section shall be deemed to authorise the Court 
to remove from the possession or custody of property any per- 
son whom the insolvent has not a present right so to remove.” 
The corresponding provision in the Presidency Towns Insol- 


vency Act is S. 58 ; andcl. 2 of that section puts the matter 
beyond doubt. It is as follows :— 


“The Official Assignee shall, in relation to and for the purpose of 
acquiring or retaining possession of the property of the insolvent, be in the 
same position as if he were a receiver of the property appointed under the Code 


of Civil Procedure, 1908, and the Court may, on his application, enforce such 
acquisition or retention accordingly.” 


The position of the Official Assignee is therefore the 


same as that of a Receiver appointed under the Code of Civil 
Procedure. O. 40, R. 1 (2) is as follows : 





“Nothing in this rule shall authorise the Court to remove from the 


possession or custody of property any person whom any party to the suit has 
not a present right so to remove.” 


The power of the Court under the Provincial Insolvency 
Act, S. 56 is not any higher than the power of the High Court 


under the Presidency Towns Insolvency Act, S. 53. The 


Court thercfore cannot, acting under S. 56, direct any*person 
to deliver upeproperty in his possession to the Official Receiver 


unless the insolvent is entitled on the date of such application 


Chittammal 
v 
Ponnuswami 
Naicker. 


Devadoss, J. 


Chittammal 
v, 
Ponnuswami 

Naicker. 
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to possess.on of such property. If a title, however flimsy, is 
set up by the person in possession, the Court should not act 
under S. 56. ‘It is open to the Court on a proper application 
being made under S. 4 of the Provincial Insolvency Act to try 
the issue whether the insolvent is entitled to the property or 
not. But in order to enable the Court to do that a proper 
application ought to be made under S. 4 of the Provincial In- 
solvency Act, and the other side should be asked to plead 
thereto. 


In this case it is suggested for the respondents that, 
though the application was made under S. 56, it must be deemed 
that the enquiry was held under S. 4 and the order was made 
under that section. But it is clear from the sixth paragraph of 
the District Judge’s order that he passed the order cnly under 
S. 56 (3) and we cannot import into it something 
which is not there. If the application was one under S. 4 the 
Ist respondent should not have been made a party. Nobody 
other than the Official Receiver can move under S. 4 unless the 
Othcial Receiver is unwilling to act and that the Court autho- 
rises a creditor or any other person interested in preserving the 
insolvent’s estate to act under that section in the name of the 


Official Receiver. 


It is agairi urged that the question of the title of the 
appellant has been gone into and has been found 
against, and therefore it is unnecessary that there 
should be a fresh proceeding under S. 4. When 
an order is passed under S. 56 (3) it does not determine the 
rights of the parties and though the Judge may _ incidental'y 
determine the question yet it cannot be said that the question is 
finally determined. It would not be right to allow a loose 
procedure to obtain in insolvency proceedings. The Law of 
Insolvency is not properly understood in the mofussil and it 
would not be right on’the part of the Court to adopt a loose 
procedure for tht purpose of realising the estate of the insolvent 
Such a procedure would lead inevitably to hardship and to an 
unsettled state of the law. 


In regard to the merits it is unnecessary to say much. The 
appeHants were in possession of the property from 1897. They 
claim to have been in possession of the property by virtue of an 
arrangement ip the family. It is urged by Mr. Bhashyam 
Aiyangar that no registered document is necessary for a family 


arrangement. Lf the appellant could show that there was a 


~ 


l 


proper arrangement, they would be entitled to retain possession 
of the property against the insolvent and against the Offcial 
Receiver. 
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On behalf of the respondents it is urged that the 1st appel- 
lant is dead and therefore the 2nd appellant, daughter of the 
Ist appellant, has no right to be in possession of the property. 
This question again will have to be gone into fully, and, in the 
absence of an investigation into the title of the 2nd appellant, 
it would not be right to deprive her of the possession of the 
property and drive her to a suit. If the order is to be con- 
strued as an order under S. 4 a suit would be barred; if it is 
construed as an order under S. 56 (3) the order is illegal inas- 
much as the insolvent is not entitled to present possession of 
the property. . 

In a recent case it was decided by Spencer, J. and myselt 
that the power given by S. 4 of the Provincial Insolvency Act 
is subject to the provisions of the Act, one of which is the pro- 
viso to S. §6 (3) which is in the way of the Court removing 
any person from the possession of property whom the inso: vent 
has no present right to remove. 

The appeal is allowed and the order of the Lower Court 
is set aside with costs throughout. 

Waller, J. :__1 agree that, where there is a dispute as to 
the insolvent’s title, S. 56 cannot be invoked. For, in order 
that that section may be resorted to, the insolvent must have 


an immediate right to remove from possession. Proceedings 
therefore should have been taken under S. 4. 
A. 5S. V: i Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. JUSTICE 
VENKATASUBBA Rao. 


Tanjore Palace Estate by its Receiver, 


Sundaram Alyar A ppellant* (Defendant) 
v. 
Thiyagaraja Pillai . Respondent (Plaintiff). 


Limitation Act, Arts. 137, 142 and 144-—Adverse possession—Simpla mort- 
gagee~ Decree for sale—Suit for possession by purchaser—Trespass subsequent to 
morigagee—E fect of —Rights of parities. 


The owner of the kudivaram right in certain propertie? hypothebated the 
properties in 1897. The mortgagee filed a suit on the mortgage and obtained 


+S A Nos, 82 and 83 of 1921, 





5th January, 1922. l 
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a decree for sale. The’ plaintiff purchased the properties at the auction sale 
on’ sth September, 1906, and sued for possession on 4th September, 1918. The 
defendant who claimed title by purchase pleaded acquisition of title by adverse 
possession as against the original owner as from 22nd May, 1905. Held, the 
possession of the defendant though adverse to the mortgagor did not affect the 
legal rights of the mortgagee or the auction purchaser, and the suit for possession 
by the latter was not time-barred. 

A simple mortgagee is not affected by the adverse possession of a trespasser 
against his mortgagor which commences after the date of his hypothecation. 
Nor does the fact of his obtaining a decree for sale affect the position of the 
parties. Vyapuri v. Sonamma Bai Ammani, (1915) I L R 39 M 811 (F B) 
and Priya Sakhi Debi v. Manbodh Bibi, (1916) I L R 44 C 425 followed. 

Art, 137 of the Limitation Act does not apply to a suit for possession by 
a purchaser at a sale held in execution of a mortgage decree. 

The occasion for the application of Art. 142 does not arise when, upon 
the facts proved or admitted, dispossession could not have occurred beyond 
twelve years of the institution of the suit. 

Second appeal against the decree of the Court of the 
Additional Subordinate Judge, Tanjore, in A. S. Nos. 95 and 
96 of 1920 against the decree of the District Munsif of 
Tiruvadi. 

K. F. Krishnaswami Atyar for appellant. 

T. R. Venkatarama Sastri and K. S. Sankara Aiyar for 
respondent. 

The Court delivered the following 

JUDGMENT :— This is an appeal against the judgment of 
the Acting Subordinate Judge of Tanjore who reversed the 
decision of the District Munsif of Tiruvadi on the question 
of limitation and remanded the suit for disposal on the other 
issues raised in the case. 

The main facts necessary for determining the issue of 
limitation may be briefly stated. The kudivaram rights in the 
properties to which this suit relates belonged to one Sama Rao 
and were sold for arreais of rent due by him to the Palace 
Estate and were purchased by one Maria Pillai on rst March, 
1895, to whom the Palace Estate granted a patta. Maria 
Pillai, on 1st January, 1897, hypothecated the properties to 
one Nethar Bibi who filed O. S. No. 400 of 1902 and obtained 
a decree. She assigned the decree to one Thiyagaraja Pillai 
and he in execution of the decree purchased the properties on 
sth September, 1906, and obtained symbolical possession of 
them on 27th August, 1907. Thiyagaraja Pillai is the 
plaintiff in the present suit which was filed on 4th September, 
IQIS e> -o 

The Palace Estate, the-defendant, has set up the plea that 
the suit is barred by limitation. One Kalki Ramachandra Rao 


Cai 
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obtained symbolical possession of the properties in execution 
of the decree in O, S. No. 15 of 1894 of the Tanjore Sub- 
Court and the Palace Estate purchased the properties in 1905 
for arrears of rent payable to it bythe said Ramachandra Rao. 


The Subordinate Judge says in his judgment : “ Itis not 
stated or proved by the defendant that somebody else was in 
possession on the date of the mortgage or that Maria Pillai 
had no title to mortgage on that date.” Maria Pillai was, 
therefore, not only the owner of the properties on the date of 
the mortgage but no one other than himself was in possession 
of the properties on that date. The Subordinate Judge also 
finds that the title of the Palace Estate arose only on 22nd 
May, 1905, and it is to be presumed that the Palace Estate did 
not claim to have been in possession of the properties previous 
to 22nd May, 1905. The defendant was thus ir adverse 
possession of the estate from 22nd May,1905 to 4th September, 
1918, the date of the suit. The question to be determined 
is, whether the possession of the Palace Estate for over 
12 years before the suit which admittedly is adverse to the 
mortgagor is also adverse to the mortgagee or Thiyagaraja 
Pillai who got the assignment of the decree from the mort- 
gagee and became the purchaser of the properties. |The Sub- 
ordinate Judge relying on Vyapuri v. Sonamma Bai 
Ammani (1) held that any adverse possession against the 
mortgagor would not operate to the prejudice of the mortgagee 
and that the rights of the plaintiff (purchaser) would not be 
affected. We are of opinion that the Subordinate Judge's 
decision is correct. Vyapuri v. Sonamma Bai Ammani (1) is 
an authority for the proposition that the mortgage being simple, 
a trespasser’s adverse possession which commences after the 
date.of the hypothecation is not a bar to the mortgagee’s right 
to recover the land. After a review of several! cases bearing 


upon the subject the learned Judges came to the conclusion 


that the trespasser’s possession which is adverse to the mort- 
gagor cannot affect the rights of the simple mortgagee and 
that it would be unreasonable to hold that the mortgagee’s 
rights are extinguished by the extinction of the mcrtgagor’s 
title by 12 years’ adverse possession before the mortgagee is 
in a position to protect his rights. The reason fot holding 
that the simple mortgagee is not affected is that he is not en- 
titled to the possession of the property. That this ise the 
principle underlying the decision appears from each. one of the 

1. (1915) IL R 39 Mad 811 :29 M L J 645 (F B). 
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judgments delivered in the case. Fn view of the fact that the 
matter is concluded by the authority of the Full Bench ruling 
above referred to, we think it unnecessary to discuss the other 
cases that have been cited before us. _It-is sufficient to say 
that this question was considered by the Calcutta High Court in 
Priya Sakhi Debi v. Manbodh Bibi (2) where Sanderson, C.J. 
and Mookerjee, J. adopt the view enunciated in Vyapuri v. 
Sonamma Bai Ammani (1). They had to deal with the 
question whether adverse possession against the mortgagor 
would affect the mortgagee. At page 433, Sanderson, C. J. 
says : “ In my judgment ‘adverse possession’ implies that 
the person against whom adverse possession is exercised, is a 
person who is entitled to demand possession at the moment 
adverse possession begins.” 


The mortgage in this case being a simple mortgage, the 
mortgagee was not entitled to demand possession of the pro- 
perty at the time the defendant No. 3 went into possession in 


1892 and indeed the plaintiff has never yet become so entitled. 


Consequently, in my judgment, Art. 144, even if applicable, 
will not avail the defendant No. 3 to dispute the plaintiff's 
claim. | 
Mr. K. V. Krishnaswami Aiyar on behalf of the appel- 
lant contended before us that the adverse possession of the 
trespasser would not affect the mortgagee only so long as he 
was a mere mortgagee but that he would be affected the moment 
he obtained a decree, for sale. We are unable to follow this 
argument because the protection. afforded -to the mortgagee 
was owing to the fact that he was not entitled to the possession 
of the property and the mortgagee’s position in this respect 
is not improved by his obtaining a decree for sale. The 
learned vakil referred us to various cases for the purpose of 
establishing that, when a mortgagee obtains a decree, his 
rights under the decree would supersede his rights under the 
mortgage We do not thirk that these cases have any bearing 
upon the question at issue, and following Fyapuri v. Sonamma 
Bai Ammani (1) we hold that the rights of the plaintiff (pur- 
chaser) were not barred by the adverse possession of the Palace 
Estate whjch commenced subsequent to the mortgage in favour 
of Nethar Bibi. In this view the claim of the plaintiff has 
notebecome barred under Art. 144 of the Limitation Act.. 


— ee 








1. (1915) I LR 39 Mad 811 :29 ML J 645 (F B). 
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It has next been argued by the icarned Vakil for tne 
appellant that the Article applicable to a suit of this nature is 
Art. 137 of.the Limitation Act. He contends that this ! being 
a suit by a purchaser at a sale in execution of a decree, the 
purchaser is bound to come to Court within 12 years 
from the date when the judgment-debtor is first en- 
titled. to possession; and that Art. 137 in terms 
applies, and therefore recourse should not be had to 
Art.144. What is the result of holding that Art. 137 applies? 
Although as has been pointed out above, the rights of the mort- 
gagee are not extinguished by any adverse possession. against 
his mortgagor, time against the purchaser. under Art. 137 IS 
to be computed from the date the judgment-debtor i is first en- 
titled to possession; that is, a purchaser will be precisely under 
the same -disability as the mortgagor, The right conceded to 
the mortgagee turns out to.be illusory and the trespasser who 
could not set up his adverse possession against the mortgagee 
becomes enabled to set it up against the purchaser at the execu- 
tion sale... We may take two illustrations to elucidate this 
point. Let us suppose that a mortgage is executed in 1880 
and the suit House bi mortgage is brought in 1890 which is in 


time under Art. 132. We shall assume that the suit is finally 
decided in 1907. “The property is brought to sale and pur- 
chased in 1904. In the meantime, a` trespasser takes 


possession of the property in 1891 and completes 12 years’ 


adverse possession by 1903. The purchaser sued in 1904. 


Lf we accept thé contention of the learned vakil for the appel- 
lant, the mortgagee ‘being first entitled to possession in 1891, 
the purchaser’ s suit filed in 1904 is liable to be dismissed under 
Art, 37. ` In the case above stated, if the mortgagee himself 
becomes the purchaser, the purchase confers on him no rights 
whatsoever, whereas it is conceded that as mortgagee he ‘had 
the right to proceec against the property. 


The second illustration is this. The mortgage is in 1880. 
The adverse possession of the trespasser commences in 1881. 
The mortgagee ‘itfes a' suit ee the mortgage in 1892 and 
his suit is in time under Art. 132. He obtains a decree in 
1894, himself purchases the see and files a suit immediate- 
ly for possession against the trespasser. If the view pressed 
upon us regarding the cifect to be given to Art.137 ts correct, 
the .suit would be barred as the same was filed more “than 


12 years sinc® the judgment-debtor was first entitled to posses-. 


sion, that is‘r881. > x 
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It will be noticed that Art. 136 refers to a suit by a pur- 
chaser at a private sale and the time is to be reckoned from 
the date when the vendor is first entitled to possession. The 
sale under Art. 136 is a sale of the interest possessed by the 
vendor. Similarly under the Art. 137, the sale contemplated 
must be taken to be the sale of the interest possessed by the 
Judgment-debtor referred to in that Article. Does the pur- 
chaser at a sale held in execution of a mortgage decree obtain 
merely the.interest of the judgment-debtor ? The answer is 
obviously “No.” The interest that the purchaser acquires is 
certainly more than merely the interest of the judgment-debtor 
though it is. not necessary for us to define the exact nature of 
the interest acquired by him. We would, therefore, hold that 
Art. 137 does not apply to purchasers at sales held in execution 
of mortgage-decrees. We consider that this is the only- 
reasonable construction òf Art. 137. | 


We may once again advert to Vyapuri v. Sonamma Bai 
dmmani (1). The facts of that case, as appear from the 
report are these : One Solomon Thenkondan hypothecated 
certain lands to one Jatho Rao Sahib on 28th August, 1878. 
The defendant’s adverse possession began in 1890. In 1900 
the suit was brought on the hypothecation bond by the mort- 
vagee, and a decree for sale was obtained by him on 27th 
November, 1900. In execution of the said decree the hypothe- 
cated lands were-sold to the decree-holder’s widow, the plain- 
tiff purchased the lands on 31st. October, 1906, and obtained 
the sale certificate on ist December, 1906. She instituted the 
suit in the year 1910. It will be seen that adverse possession 
commenced subsequent to the date of the mortgage, the 28th: 
August, 1878. The suit was instituted about 20 years after 
adverse possession began. If, therefore, Art. 137 was applied, 
the plaintiffs suit should have been dismissed. Asa matter 
of fact, it was held by the Full Bench that the possession of the 
trespasser was not adverse to the mortgagee and the result was 
that the suit was held to be in time. Itis noticeable that 
it was not argued on behalf of the defendant in that case that 
Art. 137 applied, although if, as a matter of fact, the said 
Article was applied. the result of the case would have been 
different. “We are not prepared to say that it was due to a 
mere oversight that reference was not made fo Art. 137) it 
Was ifof rcfersed to because it was thought clearly inapplicable 


ie AA. es e 
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L 


i db 
Le} THE MADRAS LAW JOURNAL: REPORTS. 199 


lt is necessary to deal withanother contention of the 
appellant.. He says that the plaintiff put forward a specific 
case of having obtained possession in 1907 and having been 
dispossessed in 1908, and that the plaintif’s suit should fail 
because he was unable to make out the case set up by him. The 
appellant’s vakil argues that Art. 142 is the Article applicable. 
Assuming -for a moment that the plaintiff came with a specific 
case of dispossession under Art. 142 and that his allegation in 
that behalf was disbelieved by the Court, does it follow that 
the plaintiff’s suit should be dismissed on that ground ? 
Ex hypothesi his right to sue accrued only on the 5th Septem- 
ber, 1906. If he instituted the suit within 12 years from that 
date we sce no ground for dismissing his suit on the score that 
he alleged having obtained possession on a subsequent date 
and was dispossessed by the defendant. The plaintiff is en- 
titled to say that the allegation relating to his possession and 
dispossession may be treated as superfluous and that he may be 
allowed to iest his case upon the footing that his suit is with- 
in 12 years of the accrual of his right. The occasion for the 
application of Art. 142 does not arise when, upon the facts 
proved or admitted, dispossession cannot possibly have accrued 


beyond 12 years of the institution of the suit. The plaintiff 


could have obtained possession, if at all, only after his pur- 
chase on the 5th September, 1906, which falls within 12 years 
from the date of this suit. In our opinion therefore Art. 142 
is inapplicable. | pay 


For these reasons we agree with the Subordinate Judge 


that the suit is not barred by limitation, and would dis- 


miss the appeal with costs. 


Appeal No. 83 of 1921 is also dismissed with costs. 


T.S. V. Appeals dismissed. 
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| [FULL BENCH.] 
In THE HicH COURT OF JUDICATURE AT: MADRAS. 
PRESENT :— SIR Vicror: MURRAY Courrs TROTTER, 


Ciief Justice, MR. JUSTICE: KRISHNAN AND MR. JUSTICE 
BEASLEY. 


Magam D. Vénkatesam-Chetty and another... Appellants* 
a a a (Defendants) 
mee hs = | 

Mlothichand. Gulabchand - ... Respondent (Plaintif): 


Givi! Procedure Code, O. 41, R. 22—d pplicability—Origiual Side eee 
—- Memorandum of obiections—If competent. 

The -provisions of O. 41, ‘Civil Procedure Code, apply to appeals from ihe 
Gani Side of a High Court, and in such appeals it is competent for a res- 
pondent to file a memorandum of objections. Bhimasena Rao v. Venugopal 
Mudalt, 48. M.L J 384 overruled., l 

"t Memorandum' of cross-objections sought to be prefer red 
by. the respondents against the decree and judgment of the 
Hon'ble Mr. Justice Devadoss and the Hon'ble Mr. Justice 
Waller passed’ in exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in O..S. No. 376 of 1918 and 
Ordinary Original Insolvency Jurisdiction i in I. P. No. 112 of 
1917 respectively. 

V. Radhakrishnayya for respondent in S. R. No. 5433 
of 1925. 
K.S. Narayana Ai iyangar instructed by Messrs. Grant and 

Greatorex tor’respondent. in S. R. No. 7519 of 1925. 

Appellants were not represented in both. 
The Court made the following ORDER OF REFERENCE TO 

A FULL BENCH :— i l 

Kumaraswami Sastri, J. :——In this case the question raised 
is, whether a memorandum of objections can be filed in 
an appeal from the Original Side. The petitioner before us 
filed a memorandum of objections but it was returned by the 
office on the ground that no memorandum of objections could 


be filed, relying on a decision of the Chief Justice and Srinivasa 


Aban J., in Bhimasena Rao v. Venugopal Mudali (1). 

We find it difficult to see why a memorandum of objections 
should not be filed in a Original Side Appeal. Their Lord- 
ships of the Privy Council have in Sabitri Thakurain v. 
Savi (2) [to which the attention of the learned Judge does not 
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scem-to have been drawn, and which overruled the view. in 
Sesha Aiyar v. Nagarathna Lala (3)), held that the fact 
that Letters Patent.. Appeals from judgments on the 
Original Side are not from one Court to another but from one 
Judge of the High Court to two or more Judges does not pre- 
vent sections of the Code as to security for costs from being 
applicable and the main ground given by Srinivasa Aiyangar, J., 
does not therefore hold. Turning to the rules of our Court 
and the Code, R. 1 of O. 41-A of the Civil Procedure Code 
which refers to appeals to the High Court from the original 
decrees of Subordinate Courts says that “the rules contained in 
O. 41 shall apply to appeals in the High Court of Judicature 
at Madras with the modifications contained in this order.” So, 
except for’ the modifications there, the whole of the Code ap- 
plies, and under this order there is provision made for memo- 
randum of objections being filed. Then R. 1 of O. 41-B says 
that “the rules of O. 41-A shall apply so far as may be to 
appeals to the High Court of Madras under cl. 15 of the 
Letters'Patent of the 'said' Court ; provided that it shall not 
be necessary to file copies of the judgment and decree appealed 
from.” Then R. 2 of that order says that“ notice of the 
appeal. shall “be given ‘in the manner‘ prescribed ` by 
O. 41-A, R. 6.” So that O. 41-B distinctly applies to 
appeals under cl. 15 of the Letters Patent. So far as the 
Civil Procedure Code is concerned, S. 117 says that “ Save as 
provided in this part or in Part X or in rules, the provisions 
of this Code shall apply to such High Courts...... IO 
of the Code refers to the provisions which will not apply to the 
High Court in the exercise of its Original Jurisdiction. -Then 
S. 121 refers to the rules in the body of the Code and says 
that ‘those rules shall be in force until they are annulled or 
modified in accordance with the rule-making powers given in 
the Code. S. 129 gives the High Court power to make rules 
not Inconsistent with the Letters Patent to regulate its own 
procedure. ©. 49, R. 3 gives the rules which will not 
apply to the Original Side ‘of the High Court and, so far as 
O. 41 is concerned, the only rule which is not applicable is 
R. 35 about the signing of the decrees. 

Turning to the Original Side Rules, we find that specific 
provision is ‘made for filing memorandum of objections. 
Rule 351 ¢xpressly refers to the respondents’ case beingeprint- 
ed and refers go the memorandum of' objections specifically. So 
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that the rules contemplate the filing of a memorandum of 
objections. Art. 37 of the Fee Rules provides a fee for the 
hling of a memorandum of objections__Rs. 75. 


The only objection that can be taken is that an appeal 
from the Original Side to the Appellate Side is not an appeal 
from one Court to another but an appeal from one Judge of 
the High Court to one or more Judges of that Court, but this 
objection has been considered by the Privy Council and has 
been overruled, so far as it relates to security for costs, in 
Sabitri Thakurain v. Savi (2). Their Lordships of the 
Privy Council deal with the various sections of the Code and 
said that the fact that the appeal was from one Judge of the 
Court to another under the Letters Patent is no ground for 
not applying the provisions of the Code. 


This decision overrules the judgment of Bhashyam 
Aiyangar, J. in Sesha Atyangar v. Nagarathna Lala (3). 
Evidently Srinivasa Aiyangar, J., who delivered the judgment 
in Bhimasena Rao v. Venugopal Mudali. (1) had in mind the 
decision of .Bhashyam Aiyangar, J. in Sesha Aiyar v, 
Nagarathna Lala (3), When he speaks of an appeal 
under the Letters Patent as not being an appeal from 
one Subordinate Court to another and his atten- 
tion evidently does not seem to have been drawn to the deci- 
sion of their Lordships of the Privy Council in Sabitri Thaku- 
rain v. Savi (2) and to the various rules referred to above 
both in the Civil Procedure Code and in the Original and 
Appellate Side Rules of the High Court. It seems to me 
that the argument that an appeal under the Letters Patent 
from the Original Side is not governed by the Code could not 
be entertained after the decision in Sabitri Thakurain v. 
Savi (2). With all respect I do not agree with the Uecision 
in Bhimasena Rao v. Venugopal Mudali (1). But in view of 
the fact that-a Bench of this Court has held otherwise, and 
that the questién is one of procedure which is likely to arise 
very -frequently I think the case should be referred to a 
Full Beneh so that there may be an adjudication once and for 
all on the matter. I would, therefore, refer for the decision 
of a.Full Bench the following question :~“ Whether it is com- 
petent for the respondent in an appeal from the Original Side 


—— 
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to file a memorandum of objections against the decree appealed 
from ?” 

Krisknan, J. :— | agree with my learned brother that the 
question whether a memorandum of objections could be filed 
in an appeal from the Original Side should be decided by a 
Full Bench. The practice has always been to allow such 
memoranda of objections. Till recently there was nothing 
contrary to it ; but our attention has been drawn to the deci- 
sion of the Chief Justice and Srinivasa Aiyangar, J. in Bhima- 
sena Rao v. Venugopal Mudali (1), where it was held that 
such a memorandum of objections was not competent in ‘the 
case of Original Side Appeals. It seems to me that this mat- 
ter requires further consideration. Order 41-A of the Civil 
Procedure Code deals with appeals to the High Court from 
original decrees of Subordinate Courts. Rule 12 of that 
order refers to memorandum of objections. Order 41-B says 
that “the rules of O. 41-A shall apply, so far as may be, to 
appeals to the High Court of Madras under cl. 15 of the 
Letters Patent of the said Court, provided that it shall not be 
necessary to file copies of the judgment and decree appealed 
from.” This order seems to contemplate that a memoran- 
dum of objections can be filed in Original Side Appeals in the 
same manner as in moffusil appeals for there is nothing in 
O. 41-B to prevent it being considered to be wide énough to 
include memorandum of objections. This view is supported 
by the practice that has been hitherto followed. The sections 
of the Code giving power to the High Court to make rules 
for regulating its own procedure have been referred to by my 
learned brother and I do not want to cover the same ground 
again. It is clear that the rules of practice referred to by 
my learned: brother contemplate the filing of memorandum of 
objections to one of them which fixes the Court-fee payable. 
They are rules made with authority and it would therefore 
seem that a memorandum of objections is competent in the 
case of Original Side Appeals as well. 

he question regarding the taking security for costs in 
an Original Side Appeal was considered by the Privy Council 
and the attention of their Lordships was drawn to the case re- 
ported in Sesha Aiyar v. Nagarathna Lala (3), "in which 
Bhashyam Aiyangar, J. had held that the Civil Procedure Code 
did not apply to appeals from the Original Side and: that 

° 1. (1924) 48 M LJ 384. E 
3. (1909) I L R 27 M 121: 13 M L’J 362. 
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security could not be taken in an Original Side Appeal. Their 
Lordships dissented from that view and held that the Code 
applied in such a case. There are observations in that case 
which make it clear that the Code will apply not only to security 
proceedings which was the matter which was being dealt with 
by their Lordships but also other matters arising in appeals 
under the Letters Patent. After that decision it is difficult to 
say that there is anything wrong in allowing a memorandum of 
objections to be filed in an Original Side Appeal. I, therefore, 
with all respect think that the decision of the Chief Justice and 
Srinivasa Aiyangar, J., requires reconsideration and I 
agree to the question proposed by my learned brother being 
submitted to the Full Bench. 
The Court expressed the following 


OPINION :— The judgment of the Privy Council in Sabitri 
Uhakurain v. Savi (2) makes it clear that the provisions of 
O. 41 will apply to Original Side Appeals under the Letters 
Patent. Rule 22 of that order expressly provides for cross- 
objections being raised by respondents. If there were any 
doubt about it, it would be resolved by the provisions of our 
own Orders 41-A and 41-B. See also O. 49, R. 3. Had 
the Privy Council case been cited before the Court in the case 
reported in Bhimasena Rao v. Venugopal Mudali (1) it would 
no doubt have come to a different conclusion. We -decide 
accordingly that the Memorandum of Objections in this case 
is competent. Costs will be costs in the cause. 


T. S. V. ENES 
PRIVY COUNCIL.. 
[On Appeal from the High Court of Judicature at Patna.] 


PRESENT :__LorD PHILLIMORE, LORD CARSON, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Raja Rajendra Narain Dhanj Deo, 


substituted fpr J. C. Aguilar | ... Appellant” 
v. 
Kumar Gangananda Singh and others ... Respondents. 


Alluvion and diluvion—Regulation XI of 1825, S. 2—Custom under—Proof 
of—Evidence—Direct evidence for some years—Hearsay evidence to show that 
custom is immemorial—Admissibility—Changes in course of river—Mode by 
which they are brought about—I} material to custom being se set up as defence. — 


PoC Appeal No. 126 of 1922. 13th May, 1925. 
1. (1924) 48 M L J 384. 
2. (1920) LRISTA 76: go ML J 308 (P ©). 
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Whe defendant-appellant was the owner of Mauza .R and. the plaintitts- 
respondents were the owners of Mauza M in Pargana F. The river Gandak 
or Bari Gandak flowed between the two villages, Mauza M being situated on 
its northern side and Mauza R on, its southern side. The river Ganges flowed 
at some distance to the south of the Gandak. . In 1899 the Ganges began its 
encroachment northwards and ultimately joined with the Gandak, and by the 
combined action of the two rivers certain of the lands which had formed part 
of the Mauza M were “diluviated,” i. ¢. the surface soil (the cultivable soil) 
was wholly washed away. In course of time, however, the waters receded and 
about 589 bighas of the land, including the lands in question in the suit out 
of which the appeal arose, gradually reappeared towards the south in 1906, and 
by degrees the land became hard and firm soil, capable of being cultivated in 
the usual manner. ‘The appellant took possession of the said lands on the 
ground that by immemorial custom the middle line of the bed of the Gandak 
formed the boundary line between Mauzas M and R, and that, owing to the 
change in the course of the Gandak, the land which had re-appeared was on 
the southern side of the bed of the said river and belonged to the appellant as 
owner of Mauza R. | 


Thereupon the plaintiffs brought the suit out of which the appeal arose 
against the defendant and others who were in possession of the said lands, 
asking for a declaration that they belonged to Mauza M and were the pro- 
perty of the plaintiffs. The defendant contended that whatever alterations 
might take place in the course of the Gandak and whatever shiftings might 
occur therein the main channel of the Gandak formed the constant boundary 
of the Mauzas to its north and south by virtue of a clear and definite and 
immemorial usage, custom or usage. That defence was based upon S. 2 of 
Regulation XI of 1825. l 


The Sub-Judge found as a fact, and his finding was not challenged, that 
“the stream to the north of the disputed land is the stream of the Bari Gandak 
end it is a continuation of the Bari Gandak, which is just to the west of 
Mauza M, and it has fallen into the Ganges near about Gogri after taking a 
wandering course near the disputed land.” He, however, decided, upon the 
evidence against the defendant upon the question of the custom alleged, and 
in the result gave judgment for the plaintiffs for recovery of the said lands. 

On appeal the High Court in the main affirmed the judgment below. They 
found the custom alleged proved, but held that the establishment of such a cus- 
tum was no defence to the suit, because “the lands have not been diluviated 
by the Gandak and they have not been recovered from the Gandak. They 
were washed away by the Ganges, and have been recovered from the Ganges. 
A custom which regulates only questions of alluvion and diluvion by the Gandak 
cannot be applied to alluvion and diluvion by the Ganges,” 


Held, reversing the High Court, that, assuming that the custom alleged 
was proved, there was no reason for refusing to give effect to the rule laid 
down in S. 2 of Regulation XI of 1825 because the conditions which arose in 
the case were brought about by the overflow of the Ganges into the Gandak. 


Whatever may have been the cause of the river Gandak -becomihg so 
swollen as to bring about the results already referred to, whether by floods or 
by the overflow of the Ganges into the Gandak, their Lordships cannpt see 
anyıhing in the Regulation which prevents the main stream of*the Gan@ak con- 
tnung to be the boundary after the lands had been diluviated, nor do they 
think that such diluviation can be dissociated from the action of the Gandak, 
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Held further that, after the existence of the custom for some years had 
been proved by direct evidence, it could only, as a rule, be shown to be immemo- 
rial by hearsay evidence, and that it was for that reason that such evidence 
was allowable as an exception to the general rule. 


Appeal from a decree and judgment of the High Court 
at Patna, dated 21st March, 1919, varying a decree of the 
Court of the Subordinate Judge of Monghyr. 


L. de Gruyther, K. C. and $. Hyam for appellant. 


K. Brown tor respondents. 


3th May, 1925. The Judgment of the Board was deli- 
vered by” 

Lorp Carson : The  defendant-appellant is the 
owner of Mauza Rahimpur and the plaintiffs-respondents are 
the owners of Mauza Mansi in Pargana Farkia. The river 
Gandak or Bari Gandak flows between the two villages, Mauza 


Mansi being situated on its northern side. and Mauza Rahim- 


pur on its southern side. The river Ganges flows at some 
distance to the south of the Gandak. In 1899 the Ganges 
began its encroachment northwards and ultimately joined with 
the Gandak, and by the combined action of the two rivers cer- 
tain of the lands which had formed part of the Mauza Mansi 
were “ diluviated, ”-i. e., the surface soil (the cultivable soil) 
was wholly washed away. In course of time, however, the 
waters receded and about 589 bighas of the land, including 
the lands in question in this action, gradually reappeared to- 


wards the south in 1906, and by degrees the land became hard 


and firm soil, capable of being cultivated in the usual manner. 
The appellant took possession of the said lands on the ground 
that by immemorial custom the middle line of the 
bed of the Gandak formed the boundary line between Mansi 
and Rahimpur, and that owing to the change in the course of 
the Gandak the land which had reappeared was now on the 
southern side of the bed of the said river and belonged to the 
appellant as owner of the Mauza of Rahimpur. Magisterial 
proceedings ensued, and the possession taken by the appellant 
was protected by an order made on the 14th December, 1908, 
under the Criminal Procedure Code, S. 145. An appeal 
against the said order wasarejected on the 21st May, 1909. 
The present action was then brought by the plaintiffs against 
the appellant and others who were in possession of the said 
lands, asking for a declaration that they belonged to Mauza 
Mansi and were the property of the plaintiffs. 
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The contention raised by.the appellant-defendant is very 
clearly stated by the Subordinate Judge before whom the sult 
came for trial :— : 

“The defendants contention,” says the learned Judge, “is that what- 
ever alterations may take place in the course of the Gandak and whatever 
shiftings may occur therein the main channel of the Gandak forms the constant 
boundary of Mauzas to its north and south by virtue of a clear and definite 
and immemorial usage, custom or usage. So the disputed land which is just 
to the south of ‘the present flowing Gandak forms a part and parcel of Rahimpur 
and becomes the property of the Rahimpur Malik, the defendant No. 1.” 

The ‘earned Subordinate Judge found ‘as a fact and his 
finding has not been challenged that__ 

“the stream to the north of the disputed land is the stream of the 
Bari Gandak and it is a continuation of the Bari Gandak, which is just to the 
west of Mansi, and it has fallen into the Ganges near about Gogri after taking 
a wandering course near the disputed land.” 

The Subordinate Judge, however, decided upon the evi- 
dence, which will be dealt with later, against the appellant- 
defendant upon the question of the custom alleged, holding — 

“that the flowing Gandak is not the constant boundary of Mansi and 
-Rahimpur and that no such custom has been proved to exist.” 

In the result he entered judgment for the plaintiffs for 
recovery of the said lands. 


From this judgment the defendant-appellant appealed to 
the High Court of Judicature at Patna, who, in the result, 
athrmed the judgment of the Subordinate Judge, making cer- 
-tain modifications and directions with a view to ascertaining 
the exact area to be delivered up 


The judgment, however, of the High Court was based 
on entirely different considerations from those put forward by 
the Subordinate Judge. The learned Judges of the’ High 
Court did not agree with the Subordinate Judge, that no custom 
or usage had been proved. As some argument has been 
addressed to the Board to show that the High Court had not 
found the custom proved, it is necessary to set out the words 
upon this point used by Mr. Justice Roe, who delivered the 
judgment of the Court :_. 

“On a consideration of the Revenue Survey maps of 1837 and 1846, 
the Gangetic survey of 1865 and the Gadastral survey of 1887, it appears to 
me to be certain that there is, if not a custom of Pargana Farkia, at any rate 
a general usage, whereby in lands reformed by a gradual accretion on one*bank 
of the Gandak and cut away from the other bank by diluvion the ownership 
ef the land so accreted goes with the ownership of the bank......... Now we 
may concede for the purpose of the argument in his case tlfat the cf&stom is 


precisely stated by.Mr. Aguilar, and I myself would go further and say that 
upon the whole of the evidence of the plaintiffs witnesses it is certain that 


eG, 
Raja 
Rajendra 
Narain 
Dhanj Deo 
Ue 
Kumar 
Gangananda 
Singh. 


Lord Carson. 


Puc, 
Raja 
Rajendra 
Narain 
Dhanj Deo 
vv. 
Kumar 
Gangananda 
‘Singh. 





Lord Carson. 


~ 


e 
198 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


where lands are washed away and yeform gradually there is a general usage 
upon the banks of the Gandak in this region whereby the inhabitants of one 
village do not cross the river to cultivate lands upon the, other side, etc. ” 


The iearned Judges, however, held that the establishment 
of such a custom was no defence to the present suit :— 

“The lands,” they said, “have not been diluviated by the Gandak and 
they have not béen recovered from the Gandak. They were washed away by 
the Ganges, and have been recovered from the Ganges, and this is clearly 
Stated in paras. 4, 5 and 6 of the plaint. I cannot see that a custom which 
regulates only questions of alluvion and diluvion by the Gandak can be applied 
to alluvion and diluvion by the Ganges.” 


The defence of the appellant-defendant under the custom 
was based upon 8. 2 of Regulation XI of 1825, which is in the 
following terms :__ 

“Whenever any clear and definite usage of shekust pywust respecting 
the disjunction and junction of land by the encroachment or recess of a river 
may have been immemorially established for determining the rights of the 
proprietors of two or more contiguous estates divided by a river (such as that 
the main channel of the river dividing the estates shall be the constant boundary 
between them, whatever changes may take place in the course of the river, by 
encroachment on one side and accession on the other), the usage so established 
shall govern the decision of all claims and disputes relative to alluvial 
land between the parties whose estates may be liable to such usage.” 

Assuming, as the High Court did that the custom alleged 
was proved, their Lordships can see no reason for refusing to 
give effect to this rule, because the conditions which arose in 
the present case were brought about by the overflow of the 
Ganges into the Gandak. Whatever may have been the cause 
of the river Ganduk becoming so swollen as to bring about-the 


results already referred to, whether by floods or by the overflow 


of the Ganges into the Gandak, their Lordships cannot see 
anything in the regulation quoted which prevents the main 
stream of the Gandak continuing to be the boundary after 
the lands had been diluviated, nor do they think that such dilu- 
viation can be disassociated from the action of the Gandak. 


‘The real question therefore remains : was the custom 
proved ? was, the Subordinate Judge right in his finding that 
there was no such custom ? or, was the High Court right in 
coming to the opposite conclusion, as in their Lordships’ opinion 
they did ? Their Lordships, having carefully considered the 
evidence, have come to the conclusion that the finding of the 
High Couft in this respect was right. It is unnecessary again 
to refer to the surveys and other documentary evidence al- 
readye quoted for the judgment of the High Court. As re- 
gards the verbal evidence, which consisted of avast array of 
witnesses upon both sides, whilst, as the High Court points out, 
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upon the whole, even the plaintiffs’ witnesses support the 
alleged custom, their Lordships are of opinion that the evi- 
dence called for the appellant-defendant establishes it beyond 
any reasonable doubt. 


The Subordinate Judge, who has analysed all the evidence 
most carefull}, quotes the witnesses for the defence who had 
deposed to changes of land in very many cases, and on both 
banks of the river, by reason of a change in the course of the 
bed of the river when alluvial and diluvial occurrences similar 
to those in the present case had occurred. ‘He then says :— 

“The instances referred to above no doubt afford cogent evidence in 
proof of the usage. But there is no guarantee that the gaining and the losing 
proprietors have acquiesced in or recognised the changes; nor is there evidence 
that such a state of things has continued from time immemorial. The defend- 


ant’s witnesses have personal knowledge of the custom not extending over 
20 years at the most, the rest is based on hearsay evidence. ” 


Their Lordships are of opinion that the Subordinate Judge 
did not sufficiently consider the fact that if the changes deposed 
to had not been acquiesced in such want of acquiescence or 
recognition of the changes deposed to could easily have been 
tested, but in reality there was no serious challenge of the ac- 
curacy of the vast number of instances which were deposed to. 
It is also to be noted that the Subordinate Judge entirely omits 
to deal with the admission made as to the custom by the plain- 
tiffs’ own witnesses.As to the date from which the custom is said 
to have prevailed, after the existence of the custom for some 
years has been proved by direct evidence, it can only, as a rule, 
be shown to be immemorial by hearsay evidence, and it is for 
this reason that such evidence is allowable as an exception to 
the general rule. It has already been pointed out, and indeed, 
the contrary has not been urged before the Board, that the 
Subordinate Judge has found that the lands in question are 
formed through the changes which have taken place to the 
south of the river Gandak, and that being so, and the custom 
having been proved, it follows that the claim of the respondents 
to possession of the lands cannot be sustained. 

Their Lordships will, therefore, humbly advise His 
Majesty that this appeal should be allowed, with costs, the 


decrees of both Courts set aside, and that the suit should - be 
dismissed with costs. 


A. de M, . Appeal allowed. 


AA 
e 


P: C- 
Raja 
Rajendra 
Narain ' 
Dhanj Deo 
V. 
Kumar 
Gangananda 

Singh. 





Lord Carson 


Kaliakkal 
v. 
Palani 
Koundan. 


Devadoss, J. 


200 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. Justice Devaposs AND MR. Justice 
WALLER. 


Kaliakkal ...  Petitioner* (Respondent) 
Palani Koundan and another... Respondents (Petitioners). 


Civil Procedure Code, O. 9, R. 13—4 pplicability—Ex parte order directing 


delivery of property free from obstruction—Setting aside of—Jarisdiction of 
Court. 


. A Court passed an ex parte order directing delivery of property sold at an 
auction to the auction-purchaser free from obstruction. Subsequertly the Court 
set aside its ex parte order. Held, the proceedings under O. 21, Rr. 97 to 10I 
are execution proceedings and therefore O. 9 does not apply to -he same and 
the Court had no jurisdiction to set aside its previous ex parte order. - 

Case-law reviewed. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order, dated 30th November, 1922, of the Court of the 
District Munsif of Namakkal in R. E. A. Nos. 943 and 962 
of 1922 in R. E. P. No. 539 of 1921 in O. S. No. 562 of 
1918. 

C. S. Venkatachari for petitioner. 

L. S. Veeraraghava Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS :_Devadoss, J.: The only question in 
this revision petition is whether O. 9, R. 13 applies to exe- 
cution proceedings. The District Munsif of Namakkal pass- 
ed an ex parte order on 26th October, 1922, directing delivery 
of property free from obstruction. Defendants 5 and 6 
applied on gth November, 1922, to set aside the ewx parte 
order. The District Munsif has set aside the ex sarte order 
and passed a fresh order. The auction purchaser who is 
also the decree-holder has preferred this Civil Revision Peti- 
tion. The question for decision is, was the order of the Dis- 
trict Munsif setting aside his previous ex parte order passed 
without jurisdiction ? 

. The answer to the question depends upon the wider ques- 
tion whether O. 9 applies to execution proceedings. There 
are several cases on the point which are not alt reconcilable. 
In*Tirthaswami v. Annappayya (1), Muthuswami Aiyar, J., 
held that Chapters 7 and 13 of the old Code did not apply to 
exetution proceedings. He rested his conclusior upon the 


“C, R, P. No. 679 of 1923. 19th October, 1925. 
1. (1894) ILR 18 M 131, 
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= Explanation to S. 647 of the Code of 1882. By Act VI, S. 4 
of 1892 an Explanation was added to S. 647. This. Explana- 
tion was enacted on account of the view held by the High 
Courts of Allahabad and Bombay that S. 647 corresponding 
to 5. 141 of the present Code applied to execution proceedings. 
‘The Explanation is in these terms: “This section 
does not apply to applications for the execution of 
decrees which are proceedings in suits.” The 
Privy Council held in Thakur Prasad v. Fakir-ullah (2) that 
independently of the Explanation, S. 647 did not apply to 
applications for execution but only.to original matters in the 
nature of suits, such as proceedings in probates, guardianships 
and so forth. Muthuswami Aiyar, J. held in Tirthaswami v. 
Annappaya (1) that the dismissal of an execution petition did 
not bar a fresh application for execution. -- In Balasubramania 
Chetti v. Swarnammal (3) Benson and Sundara Aiyar, JJ. 
held that O. 2, R. 2 did not apply to execution proceedings. 
They observe at page 201: “It could not have been the 
intention of the Legislature to apply to execution proceedings 
provisions laid down with regard to suits only. The proce- 
dure to be followed in appeals and execution applications is 
specifically laid down in the Civil Procedure Code. $. 141 
is intended to apply to other proceedings in Civil Courts, such 
as probate, etc.” “Mr. Justice Ayling and Mr. Justice Sesha- 
giri Aiyar followed this decision in Somasundaram v. Chokka- 
lingam (4). In Kajuluri Swami v. Sooryanarayana Razu (5) 


Mr. Justice Jackson held that O. 9, R. 9 did not apply to ` 


orders passed in execution proceedings. 


There are several cases which support the contention that 
O. 9 is applicable to execution proceedings. In Subbiah 
Naicker v. Ramanathan Chettiar (6), Ayling and .Sadasiva 
Atyar, JJ. were of opinion that O. 9, R. 13 applied to execu- 
tion proceedings. The point did-not directly arise in that 
case, but the learned Judges held ‘‘ Orders in execution which 
come under S. 47, Civil Procedure Code, are decrees as de- 
‘fined in S. 2 of the Code and hence ex parte orders passed in 
execution are ex parte decrees, and O. 9, R. 13 provides gene- 
rally for the setting aside of ex parte decrees and not only, for 
the setting aside of those classes of ex parte decrees which are 
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not also orders passed under S. 47 in execution proceedings.” 
In Chidambaram Chetti v. Theivanai Ammal(7) the point was 
not decided, though Oldfield, J. in his referring order refers to 
the conflicting authorities on the point. The learned Chief 
Justice observed at page 780: ‘I desire to say that our 
decision in this case must be taken to be confined to the partt- 
cular facts of this case, that is to say, that where you have 
nothing more than the non-attendance at the hearing of an 
application to settle the terms of a sale proclamation, the 
respondent cannot be taken to be estopped by reason of that 
non-attendance on the principle of res judicata from thereafter 
denying the liability of the property to execution.” The deci- 
sion in Kali Shettathi v. Shama Rao (8) relied upon by 
Mr. Veeraraghava Aiyar does not help him.For,in the former, 
the point was not decided and in the latter Oldfield and Sada- 
siva Aiyar, JJ. held O. 9 of the Civil Procedure Code did not 
apply to execution proceedings. 

There is a conflict of opinion in the other High Courts 
also.In Hari Charan Ghose v Manmatha Nath Sen(9) Jenkins, 
C. J. and Ray, J. held that O. 9, R. 13, Civil Procedure Code 
was not applicable to a proceeding under Rules 100 and tot 
of O. 21. The learned Chief Justice after going into the 
history of S. 647 and the reason for enacting S. 4 of Act VI 
of 1892 observes: “ But after this alteration in the law, 
the Privy Council by a case, Thakur Prasad v. Fakir-ullah (2) 
decided on S. 647 as it stood before the Explanation was 
added, that the section did not apply to execution proceedings. 
The purpose of the Legislature in omitting that Explanation 
was to do away with that which was shown to be unnecessary 
by the Privy Council decision and to rely upon the terms of 
the section as interpreted by the Privy Council.” This deci- 
sion is a direct authority for the contention of Mr. Venkata- 
chariar for the petitioner that R. 13 does not apply to execu- 
tion proceedings. A Full Bench‘ of the Patna High Court 


- in Bhubaneswar Prasad Singh v. Tilakdhari Lal (10) held 


that O. 9, R. 9 did not apply to an order dismissing for de- 
fault an application to set aside under O. 21, R. g0 a sale held 
in execution of a decree. -In that case all the cases bearing 
on the question whether O. 9 applies to execution proceedings 
are collected. Though the learned Judges do not discuss in 








e ° 2. (1894) IL R 17 All 106 :5M L J 3 (PC). 
7. (1923) ILR46M 768 :45M L J346 (FB). 8, 41916) 5 L W 124. 
9. (1913) ILR 4x Cal x, io. (1919) 4 Pat L J 135 (E B). 


L. ] THE MADRAS LAW JOURNAL REPORTS. 203 


detail all the cases, they give sufficient reasons for their con- 
clusion that O. 9 has no application to execution proceedings. 
In Sheonandan Chowdhury v. Debi Lal Chowdhury (11) it 
was held that O. 9, R. 4 of the Civil Procedure Code applied 
to an application under O. 21, R. 100, which had been dis- 
missed for default. With great respect I am unable to 
follow the reasoning of the learned Judges. They observe 
at page 378 : “An application under O. 21, R. 100, is not 
an application in execution proceedings, but is an original 
matter in the nature of a suit and, in my opinion, the decision 
of the Judicial Committee in the case cited is an authority for 
the proposition that O. 9, R. 4 would apply by force of S. 141 
to original matters in the nature of suits.” All matters in 
execution are governed by O. 21. O. 21 is headed “ Execu- 
tion of Decrees and Orders” and applications under Rr. 97, 
99, 100 and 101 are applications to the executing Court in 
the course of execution. It is difficult to understand why 
they cease to be proceedings in execution by the mere fact that 
the applications are made not by the decree-holder 
but by other persons. It is the Court which exe- 
cutes the decree following the procedure laid down 
in O. 21 that entertains applications under Rr. 97, 
100 and 101. This view that after sale the proceedings in 
execution are not strictly execution proceedings is held by 
some of the learned Judges of the Calcutta High Court. In 
Deljan Nichha Bibee v. Hemanta Kumar Ray (12) it was 
held: “An application for setting aside an execution 
sale is not an application for execution, but in the nature of an 
original proceeding which is not excluded from 
the purview of S. 141 of the Civil Procedure Code. Such 
application, if dismissed for default, can be restored ‘under 
O. 9, R. 9 of the Civil Procedure Code.” In Bhuban Behary 
Nag Mazumdar v. Dhirendra Nath Banerji (13) the same 
view was held. In Ramappa Chettiar v. Ekambara Pada- 
yacht (14) Venkatasubba Rao, J. held: “ A*petition to res- 
tore a claim petition, dismissed for default of appearance of 
the petitioner, is maintainable and not barred by O. 21, R. 63, 
Civil Procedure Code.” | 


When a decree-holder or an auction purchaser is resisted 
in obtaining possession of immoveable property by a person in 
, ® 
a I ammmħ 
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possession, he may make an application to the Court complain- 
ing of such resistance or obstruction under R. 97. If the 
executing Court is satisfied that the obstruction was caused by - 
the judgment-debtor or by some other person at his instigation, 
it shall direct that the applicant be put into possession of the 


property, and, if there is still further resistance, it may make 


the necessary order to enforce delivery of the property. If 
the Court is satisfied that the resistance or obstruction was 
occasioned by any person other than the judgment-debtor 
claiming in good faith to be in possession of the property on 
his own account or on account of some person other than the 
judgment-debtor, the Court shall make an order dismissing 
the application. (Rule 99). Where any person other than 
the judgment-debtor is dispossessed of immoveable property 
by the holder of a decree for possession or by the auction- 
purchaser, he may make an application to the Court complain- 
ing of such dispossession. If the Court is satisfied that the 
applicant was in possession of the property on his own account 
or on account of some person other than the judg- 
ment-debtor, it shall direct that the applicant be put 
in possession of the property. R. 103 gives the right to the 
person against whom an order is made under Rr. 98, 99 or 
IOI to institute 'a suit to establish the right which he claims to 
the present possession of the property, but, subject to the re- 
sult of such suit, if any, the order shall be conclusive. In con- 
sidering the question whether the general provisions of the 
Code apply to execution proceedings, we must not 
overlook the fact that a right of suit is given under 
R. 103 to persons against whom an order is passed. In the 
case of parties to the decree an appeal is provided under S. 47 
of the Civil Procedure Code and in the case of persons who 
are not parties to the decree, against whom an order is ‘passed 
in execution, and in the case of the decree-holder or ‘auction 
purchaser against whom an order is passed in favour of per- 
sons not parties*to the decree, a suit is provided. In the face 
of the clear wording of R. 103 it is dificult to understand why 
any proceeding after the property is brought to sale should be 
considered as something different from execution proceedings 
under O. 27. Ona careful consideration of all the cases I 
have no hesitation in ‘holding that proceedings under Rr. 97, 
95, 49, 100 and IOI are execution proceedings and therefore 
O. 9 does not’apply to them. The order of the District Munsjf 
setting aside an ex parte order was passed without jurisdiction. 
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The Civil Revision Petition is allowed and the order, dated 
30th November, 1922, is set aside and that dated 26th Octo- 
ber, 1922, 1s restored with costs throughout. 

Waller, J. :__I agree and have nothing to add. 


T.S. V. Revision Petition allowed. 





In THE HicH COURT or JUDICATURE AT MADRAS. 


PRESENT :_Mr. JUSTICE SPENCER AND Mr. JUSTICE 
MADHAVAN NAR. 


Sethu Konar ... Appellant* (2nd defendant) 
v. 
Ramaswami Konar ... Respondent (Plaintif). 

Civil Procedure Code, S. 47—Party to suit—Exonerated party if and when 
a—His name not removed from record—Effect. 

A party who has been exonerated in the judgment in a suit but whose 
name has not been removed from the record of that suit must still be regarded 
as a party to that suit within the meaning of S. 47 of the Civil Procedure Code. 

Appeal against the order of the Court of the Subordi- 
nate Judge of Negapatam in A. S. No. 117 of 1923 (A. S. 
No. 323 of 1922 on the file of the District Court, Negapatam) 
preferred against the order of the Court of the District Mun- 
sif of Tiruturaipundi in E. A. No. 230 of 1922 inO. S. 
No. 320 of 1918. 

R. Ganapathi Aiyar and N. Panchapagesa Aiyar for 
appellant. 


K. S. Jayarama Aiyar for respondent. 
The Court delivered the following 


JUDGMENTS : Spencer, J.:_O. S. No. 320 of 1918 
was a suit brought by the 1st respondent upon a mortgage. 
The suit was decreed and the plaintiff purchased some of the 
suit property in Court auction. The 2nd defendant in the suit 
thereupon filed an application to set aside delivery of the items 
purchased on the ground that he had a paramount title which 
prevailed over the title of the mortgagor in consequence of 
more than 16 years’ possession after the property had been 
surrendered to him by the owner. The District Munsif 
` found in favour of the petitioner and directed release of the 
property. On appeal to the Subordinate Judge by the decree- 
holder purchaser, the District Munsif’s order was*set aside 
and the petition was dismissed. It is now contended that no 
appeal lay to the Subordinate Judge on the ground that ® the 
appellant, thoygh made a party to the suit, was exonerated as 
a Oe WA MONA 
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he set up a title paramount to that of the mortgagor, and con- 
sequently the decree-holder’s remedy, if any, against the Dis- 
trict Munsif’s judgment was to bring a suit to set aside the 
order. The Subordinate Judge held that he could dispose 
of the appeal against the order under S. 47 as the claim peti- 
tion was preferred by a party to the suit and he thought that 
the latest decision in Venkataswami v. Chitambaram (1) was 
in favour of this view. Reliance is now placed upon Krish- 
nappa v. Pertyaswami (2). The learned Judges who decid- 
ed that case were inclined to the view that if a party was exo- 
nerated from a suit on the ground of misjoinder he would not 
remain a party to the suit for the purpose of S. 47 and that it 
was immaterial whether his name was actually removed from 
the record in pursuance of the order exonerating him. “In 
Venkataswami v. Chitambaram (1) Sadasiva Aiyar J. and 
Phillips J., took the view that the plain words of the Code 
were intended to give legal effect to the decision of the Full 
Bench in Ramaswami Sastrulu v. Kameswaramma (3) and to 
overrule the previous decisions which had decided that a de: 
fendant whose name appears in the decree without being struck 
off was not a party to the suit, if he had been exonerated by 
the decree passed in the suit. In Sannamma v. Radhabai (4) 
this case is quoted in the foot-note and Abdur Rahim, J., who 
was one of the referring Judges, expressed a doubt as to the 
correctness of Krishnappa v. Periyaswami (2) and thought it 
required to be overruled, as it did not give sufficient effect to 
the plain language of the section. The decision of the Full 
Bench did not actually overrule Krishnappa v. Periya- 
swami (2) as it was not necessary to do so in order to answer 
the questions referred to the Full Bench. The opinion of 
the Full Bench was that if a person had been properly implead- 
ed as a defendant in a suit and if the plaintiff abandoned his 
claim against him and the suit was dismissed as against him, 
such a person would still be “a defendant against whom a 
suit has been dismissed” within the Explanation to S. 47 of 
the Civil Procedure Code. In Krishnappa v. Periyaswami (2) 
the previous decision in Vienkatapathi Naidu v. Subraya 
Mudali (5) was quoted with approval. This is a judgment 
of 2 single Judge given before the amendment of the Code. 
With due respect I am unable to follow the learned Judge 
Pe (1917) e3 ML T 206. 2. (1916) ILR 40 M 964: 32 M LJ 532. 
. 3. (1900) I L R 23 Mad 361 : 10 ML J 126 (FB), 
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when he says that a party against whom ù claim has been 
abandoned is clearly not a party to the suit. The mere exo- 
neration of a party does not have the result of making him 
cease to be a party. It may mean only that the plaintiff does 
not want a decree against him as was the case in Ramaswami 
Sastrulu v. Kameswaramma (3). In my opinion the ground 
upon which a party is exonerated can never determine whether 
he continues to be a party to the suit or ceases to bea party, 
but it will depend entirely upon whether his name has been 
struck off from or retained on the record. In Krishnappa v. 
Periyaswami (2) the learned Judges were evidently impressed 
with the anomaly that might arise out of the Court having 
to decide in execution proceedings questions which it had re- 
fused to determine in the suit. That might be the consequence 
of exonerating a person who had a superior title to the princi- 
pal defendant ; but the obvious remedy would be for the 
Court to adopt the procedure provided in S. 47 of treating 
the petition in execution as a suit and trying it in the regular 
manner if it had not already taken the simpler course of re- 
moving the party from the record under O. 1, R. 10 (2) at 
an earlier stage. As the appellant in the present case was a 
party to the suit and the final decree merely states that he is 
exonerated without removing his name from the record, I 
think that his remedy lay only by a petition under S. 47, which 
was the course he adopted, and as the Subordinate Judge has 
decided against his claim on a question of fact, no second 
appeal will lie. The appeal is dismissed with costs of the 
respondent. We direct each party to bear his own costs in 
the Courts below. 

Madhavan Nair, J.: 1 agree. In Ramaswami Sastrulu v. 
Kameswaramma (3) it was decided that the defendant, in 
Whose favour a suit is dismissed, he being exonerated from 
the suit, must be regarded as a party to the suit within the 
meaning of S. 244 of the old Code. The Explanation to 
S. 47 of the present Code, viz., “ For the purposes of this 
section, a plaintiff whose suit has been dismissed and a de- 
fendant against whom a suit has been dismissed, are parties 
to the suit ” gives effect to this decision ; an appeal, there- 
fore, clearly lies in the present case. : The question raised 
before us was, no doubt, left open in the Full Bench decision 
reported in Sannamma v. Radhabai (4). But, it appears 
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to me that the opinion of the learned Chief Justice is to the 
effect that, in cases of this description, unless a party’s name 
has been struck out and removed from the records, he would 
remain “a party to the suit”. That has not been done in 
this case and, therefore, though the 2nd defendant (appel- 
lant) has béen exonerated in the judgment, in my opinion, he 
must still be regarded as a party to the suit within the meaning 
of S. 47, Civil Procedure Code. | 


As the other question raised is one of fact, I agree that 
this Civil Miscellaneous Second Appeal should be dismissed 
with costs. o 

A.S. V. Appeal dismissed. 


“In THE Hicu COURT oF JUDICATURE AT MADRAS. 
PRESENT : SIR VICTOR Murray Coutts TROTTER, 
Chief Justice AND Mr. JUSTICE VISWANATHA SASTRI. 


Nidavolu Atchutam alias i 
Atchutaramayya and others. . .Appellants* (Defts. 3 to 5) 
Y. 
Ratnaji, carrying on business under 
the name and style of Ratnajee 
Bhootaji and two others ... Respondents (Plaintif and 
Defendants 1 and 2). 
Hindu Law—Father—Debt of—Son’s pious obligation to pay—A pplicability 
of rule to commercial debts. 

' The pious obligation of a Hindu son to pay his father’s debts extends to 
commercial debts A Hindu son is therefore liable for debts contracted by his 
father in. the conduct of a hardware trade started by him. 

Appeals against the decree of the Court of the Addi- 
tional Subordinate Judge of Rajahmundry in O. S. Na. 25 of 
1920 (O. S. No. 16 of 1919 of the District Court, Godavari) 
and O. S. No. 24 of 1920 (O. S. No. 8 of 1923 of the Dis- 
trict Court, Godavari) . 

A. Satyanarayana for appellants. 

G. Lakshmanna and V. Viyyanna for respondents. 

_ The Court delivered the following 


JUDGMENTS : The Chief Justice :_In this case the 
father of the appellants embarked on hardware trade in 1914 
and was sued along with them in respect of debts contracted 


ee OOO 
*Appeals Nos. 436 of 1922 and 362 of 1923. 22nd October, 1925. 
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by him in the conduct of that venture. The appellants’ vakil _ 


relied on a text of Gautama XII. 41, which runs as follows :— 


“Money due by a surety for a commercial debt, a fee due to ‘the 
parents of a bride, debts contracted for spirituous liquor or in gambling, and a 
fine shall not involve the sons of the debtor” 
and:the bold contention is put forward that the, pious 
obligation does not extend therefore to commercial debts. Į 
have discussed this subject at length in paragraph 303 of the 
gth Edition of Mayne on Hindu Law and I have very little 
to add to what I said there. This Court has held in Thangath 


Ammal v. Arunachalam Chettiar (1) that sons are liable in . 


a case of a surety bond executed by the father for payment 
as distinct from obligations as a surety for appearance and for 
honesty; and there are other decisions of the Calcutta and 
Patna Courts to the same effect. This appears to me to be 
based upor the view that governing the provision in the texts 
is that which excludes from the rule debts that are not vyava- 
harika, an espression taken from Usanas (apud Mitakshara, 
“II. 48) and Vyasa (apud Jagannatha, I. v. 203). From 
1874 onwards the decisions of the Privy Council have adpoted 
this view and have crystallised the translation as “ illegal or 
immoral”. It appears in Girdhari Lal v. Kantoo Lal (2) 
and has been repeated in many subsequent cases. If this be 
correct, it will follow, as I have said, that the particular in- 
stances given in the Smritis must be treated as a mere expres- 
sion of opinion on the part of the authors as to what classes 
of debts would fall under the general words. A modern 
Court would, therefore, be free in interpreting the general 
term to consider the particular instances given as. obsolete 


under the conditions of to-day. I am clearly of opinion that - 


commercial debts fall into. this category and that we ought to 
say that*the pious obligation -extends to them. It.may well 
‘be that in the time of Gautama it.was thought that to engage 
in trade was degrading, at any rate in the case ef the higher 
castes. No one could pretend that that view would be enter- 
tained to-day." For these reasons I am of opinion that the 
sons are liable in this casé and that the appeals must be dis- 
missed with costs. ? 


Of course the whole of the pious obligation is itself a 
relic of antiquity based originally on a religious and note a 
legal conception but it has been controlled and moulded’ into 
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shape by a series usi sections which, in my opinion, make it a 
working rule which in its actual application’is neither incon- 
venient nor unjust. 


Viswanatha Sastri, J.:_Appeal No. 436 of 1922 :— 
Appeal by defendants 3 to 5 against the decree of the Court 
of the Additional Subordinate Judge, Rajahmundry, in O. S. 
No. 2§ of 1920. 

‘Appellants are the sons of the first defendant, and the 
second defendant is their maternal uncle. ~The suit was laid 
for the recovery of a sum of money (Rs. 6,898-11-6) due in 
respect of money dealings between defendants 1 and 2 and 
plaintiff. - “Defendants 1 and 2 are said .to have 
carried on in partnership a trade in hardware for 
the purpose of which money was being ‘borrowed from 
time to time from plaintiff.’ It.was also alleged that the 1st 
defendant and defendants 3 to 5 were undivided, and that the 
trade was being carried on by the 1st defendant for the bene- 
fit of the family. Defendants 3 to 5 contended that as they 
had become divided from their father (1st defendant) they 
had nothing to do with the trade ; that the trade was never an 
ancestral trade nor a joint family trade; and that they were not 
liable. ‘They also contended that the settlements of account 
alleged in the plaint, between plaintiff and defendants 1 and 2 
were false. The Subordinate Judge held that the settlements 
of account were true, that the partition set up was brought 
about to defraud creditors and he passed a decree. against 
defendants 1 and 2 and against the joint family properties in 
the hands of defendants 3 to 5. 

- The contentions urged in appeal are :__(1) That iie 
trade not being an ancestral trade, and the rst defendant-hav- 
ing started it only in 1914, appellants-could not be held liable 
for sums said to have been borrowed for the purposes of the 
trade; and (2) that as Rs. 1,926-6-3 and Rs. 695-3-0 
were due from third persons, and as the partnership took 
them over, they (defendants 3 to 5) were in any event not 
liable for these sums. The contention that defendants 3 to § 
had separated themselves from their father was not pressed 
ae us. . 

- Taking the second contention first, the allegation in 
para. 6 of the’ plaint is that on January 5, 1918, defendants 
1 arf 2 “ntade themselves liable in the sum of Rs. 1,926-6-3 - 
for the share of E. Venkatasubbarayudu in the katha debt 
due by him and another K. Venkatanarayana Row; and the 
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pronote debt of the said E. Venkatasubbarayudu-in the sum of 
Rs. 695-3-0.” In the case of a suretyship for payment, it 


may be taken aswell settled that a Hindu son is liable.. See. 


Sitaramayya v. Venkatramanna (3), Thangath Ammal v., 
Arunachalam Chettiar (1); Tukaram Bhat-v. Gangaram (4) 
and Rasik Lal Mandal v. Singheswar Rai (5).- ,The decision 
in Narayan v. V enkatacharya (6). relates to the liability of a 
grandson and has no application to the case before us. The 
text of Gautama (S.“41) was- referred .to “by” the 
vakil for the appellants, but-it appears to me that Gautama 
simply repeats Manu (S. 159) and that he refers only to a 
suretyship for appearance. In the case of a suretyship for 
payment, the text of Yajnavalkya recognises the liability. of a 
son. . This contention therefore cannot prevail. : 


Coming to the first contention it was ‘urged that the. 
father was not continuing any ancestral. trade but was starting. 


a new trade, and that for debts contracted for a new trade, 
the sons were not liable. © That under ancient texts a son was 
under a legal obligation to pay his father’s debts was the 
opinion held by-that-eminent Judge (Muthuswami Aiyar; J.) 
in Ponnappa Pillai v. Pappuvayyangar (7). According to 
Yajnavalkya if a father be long absent in a distant country or 
be dead the, debt must be-repaid by the son. It is equally 
well settled that the son was not under any such liability in the 
case of debts contracted for illegal or immofal: purposes. 


According to Yajnavalkya a son was not bound to pay a debt, . 
even though hereditary, if it was contracted for the purpose of ` 
drinking, debauchery or. gambling. According to Gautama a 


son was not bound to dischargea debt incurred by his deceas- 


ed father if due by him to a wine shop or a gambling saloon.’ 


“By the Hindu Law, the freedom of the son from the obliga- 
tion to, discharge the father’s debt has respect to thé nature 
of the debt.” See Hanooman Persaud Pandey v. Mussumat 
Babbooee Munraj Koonwaree (8). In Suraj Bunsi Koer y. 
Sheo Pershad Singh (9) their Lordships of the Privy Council 
refer in the appeal to the following dictum of Westropp, C. J., 
in the case of Udaram Sitaram v. Ranu Panduji and Venku 
Panduji (10). “ subject to certain limited exceptions 
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'(as, for instance, debts . contracted - for immoral 


or illegal purposes) the whole of the family undivided estate 
would be, when in the ħands of the sons or grandsons, liable to 
the debts of the father and grandfather.” 

In the case before us the trade the father carrizd on was 
a trade in hardware and there was nothing illegal o7 immoral 
about it. There is not even any suggestion to this effect `. im 
the written statement and all that is alleged is that 
the business was-neither an ancestral nor family business ; that 
the sons had become divided from their father ; and that the 
business was carried on by the father for his sole benefit. The 
finding is that the business was carried on for the berefit of the 
family and that the” partition was fraudulent. In Ram- 
krishna Trimbak v. Narayan, (11) it was held that a son can-' 
not escape liability for payment of the debts of his father con- 
tracted in fish trade. The decision in The Officia: Assignee 
of Madras v. Palaniappa Chetty (12) is no authority for the 
proposition that where a Hindu father starts for the first time 
a new trade, and for the purpose of the trade contracts debts. 


his sons cannot be held liable for the debts so contracted.: In 


that case the question arose in bankruptcy proceedings whe- 
ther a Hindu ‘son can be adjudicated insolvent in respect of 
debts incurred in a business newly started by his father during 
his minority, and in which he actively participated after attain- 
ing majority, and there was no question as to the liability of 
joint family properties for such debts. l i 


I would therefore dismiss the appeal with costs. 


Appeal No. 362 of 1923: Appeal by defendants 2 to 4- 


against the decree of the Court of the Additional Subordinate 
Judge of Rajahmundry in O. S. No. 24 of 1923. 
Appellants are the.sons of the 1st defendanz, and the 
suit was laid for the recovery of a sum of money (Rs 3050) 
due in respect of money dealings carried on between plaintiff 
and ist defendant. It was alleged that the dealings were for 
the purpose of financing a trade in hardware which- rst de- 
fendant was carrying.on for the benefit of the undivided 
family consisting of himself and his sons. Appellants con- 
tended. that they. had become divided from their father ; that- 
the'trade was not an ancestral trade; and that it was never 
carried on for their benefit. The Subordinate Judge held 
that the dealings were proved ; that the partition was brought 
f -11 (1915) ILR 40 Bom 126. ` a, 
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about to defraud creditors ; and that the joint family pro- 
perties were liable. j 


The contention urged i in appeal i is that the trade not be- 
ing an ancestral trade ‘and the 1st defendant having started 
it only in 1914, appellants could not be held. liable for sums 
said to have been borrowed for purposes of the trade. The 
contention that they had separated from their father was not 
pressed before us. 


This appcal was heard with Appeal No. 436 of 1922, 
and for reasons given in my judgment in that appeal, I would 
dismiss the appeal with costs. ee 

A.S. V. . Appeals dismissed. 
© 





In THE HIGH Court or JupicaATURE AT MADRAS. 
PRESENT :__MR. JUSTICE JACKSON. 
N..K. Govindan Nair ... Petitioner* (C ounter-petitioner ) 


v. 
Kanhirathotikayil Ithalutty ... Respondent (Petitioner). 


Court Fees Act; S. 7 (1)—Kanom—Redemption of—Suit for—Claim by 
plaintif to deduct from kanom ámount certain damages claimed by him__Court- 
fee in case of. 


Where, in a suit to redeem certain land granted in kanom, the plaintif sought 


to deduct from the kanom amount certain damages to which he claimed to be . 


entitled, held that the plaintiff must pay Court-fee on the kanom amount and 
aiso an ad valorem fee on the amount claimed as damages. 

Petition under S. 115 of Act V of 1908 praying the 
High Court to revise the order of the Court of the Additional 
District Munsif of Calicut in I. A. No. 1123 of 1924 in S. 
No. 286 of 1923. i 

K. P. Ramakrishna Aiyar for petitioner. 

A, Parameswara Aiyar for respondent. 

The. Court delivered the following 

JUDGMENT :— Petitioner is plaintiff in O. S. No. 286 of 
1923 on the file of the Court of the Additional District Mun- 


t 


sif of Calicut. He sues to redeem certain land granted on- 


kanom, and seeks to deduct from the kanom amount certain 
damages to which he claims to be entitled. The guestion is 
whether he need pay Court-fee only on the kanom. amount, or 
whether, as“held by the Lower Court, he must also pay’ an 
ad valorem fee on the amount claimed as damages. o 


*C R P No.-30 of 1925 and l 
C M P No 3199 of 1925. ; i 8th September, 1925. 


Atchutan, 


WA 
| Ratnaji. 





Viswanatha 
Sastri, J. 


Govincan 
Nair 


v. 
Ithalutty. 
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oa The petitioner relies upon Eacharan Pattar v. Appu 
„D. Pattar (1), but there it was simply a question of taking an 
Ith alutty. 


account of rents due pn the original contract- Here, there 
is the additional cause of action that defendant committed a 
tort. Reference under Court Fees Act, 8. 5 (2) is also a ques- 
tion of rents. | do not think that petitioner can draw any useful 
analogy between improvements and damages. Improvements 
are specially provided for in-Madras Act (I of 1900) and it was 
early held-that they would not affect the Court-fee.[Zamorin 
of Calicut v. Narayana (3)]. I find no authority for extend- . 
: ing this principle to damages ; and it cannot be said to be ~ 
‘intended by the phrase “or otherwise” in $. 6(2), Madras 
Act (I of 1900). is 
The petitioner also’ contends that this is a mortgage suit 
in which any question of damages must necessarily be only 
one of account. The only authority. he can cite-is the observa- 
tion in Ragavaji Sait v. Annamalai Mudali (4) (which  - 
was not a mortgage suit but.a suit between . principal and 
agent): “ Even if this suit be regarded as a suit for damages 
based on fraud and not as a suit for account.” -I agree with 
the Lower Court that when damages are sued for, S: 7 (1) 
of the Court Fees Act must apply, and redemption and dama- 
ges are two distinct subjects as contemplated by S. 17. 


_ The petition is dismissed with costs. 


r 


- Note :_The petitioner says that he relied upon Parasu- z3 
rama Pattar v. Venkatachalam Pattar(5), Thekkemannengath - - 
_ Raman alias Kunchu Poduval v. Kakkesseri Pazhiyot Manak- 
kal Karnavan (6) and-not upon Ragavaji Sait v. Annamalai 
Mudali (4). These two cases deal with the point whether 
(1) a claim for rent, (2) a claim for damages for breach of 
contract are barred at the time of redemption. I did not 
and do not consider that these rulings affect the question. 


” 





AS: Ve ; ; Petition dismissed. . 
d 
_ 1. @(1895) IL R 19 Mad 16. l 2. (1891) ILR 14 Mad 480. 
3. (1882) I L-R 5 M 284. (F B). . 4. (1907) 17 ML J 625. 
5. (1913) 25 M L J 561. 6. (1915) 28 M LY 184. 7 


o ma u e 
: = > Pag 


L.]4 . „THE MADRAS LAW JOURNAL REPORTS. ` 215 


In THE HIGH Covurr or JuDICATURE AT MADRAS. 


PRESENT :— MR. Justice Devaposs AND MR. JUSTICE 
WALLER. 


Pattannayya ae A ppellant* 
v. 
Pattayya aligs Krishnayya 
Shanmbhaga © > ... Respondents (Plaintiffs 2 
to 4 and 6). ` 


Limitation A ct, Arts, 181, 182—Execution application—Disposal—Proper mode— 
Order recording execution application—Efect—Subseguent application for exe- 
cution—Limitation—Art. 182 (2)—Joint decree—W hat amounis to a. 


An application for the execution of a decree for possession of certain items 
. of property was filed on 11th March, 1915 and was within time.- ‘The Court 

ordered delivery of the properties to the decree-holders on 21st July, 1915. Third 
persons opjected to the delivery. The objection was removed and item 3 was 
delivered to them on 27th March, 1916 and the Court passed an order on that 
day“the third item was delivered to the petitioners and the petition was recorded.” 
A suit was filed by the obstructors and a temporary injunction was granted 
against the delivery of item 2. The suit was ultimately dismissed on 18th Decem- 
‘ber, 1916 and consequently the temporary injunction ceased to be in fòřce from 
that date.The decree-holders filed an execution application on 3rd September,1921 
and prayed for delivery of item 2. It was contended that that application having 
been filed nearly 6 years after the application of 1915 and even more than 
3 years after the removal of ‘the obstruction, was barred. 


Held, that the application ‘of 1915 was, on the date of the application of 
3rd September, 1921, on the record of the executing Court, that the application 
of 1921 was therefore neither a further application for execution nor an applica- 
tion to revive that of 1915 but was. only intended to call the 


attention of the executing Court to the fact that the application of 1915 had 


to be proceeded with, and that the application of 1921 was therefore not barred. 

Where the relevant portion of a decree was as follows: “Plaintiffs do recover 
from the defendants 9 and ro possession of the-plaint property with buildings 
thereon described below; plaintiffs do recover from the 9th defendant future 
rental, etc., and plaintiffs do recover from the roth ‘defendant future rental, ete.” 
held, that the decree was a joint decree, and that an application for execution 
- filed against the 9th defendant was sufficient to keep alive the decree against the 
roth. 5 ; 

Per Devadoss, J.:—There is no provision of law by avhich the executing 
Court should lodge an execution petition, or record it, or strike it off for what 
is “commonly. called the statistical purposes. 


A decree is a joint decree if any one of the reliefs given in the decree 
is against the defendants jointly, i 


Appeal under cl. 15 of the Letters Patent against- the 
order of the Hon’ble Mr. Justice Jackson -in A. A. A. O. 
No. 38 of 1923 preferred against the order of the Cowrt of 
the Subordinate Judge of South Kanara in Appeal Suit No. 7 


*LP A WA 106 of 1924. 9th „October, 1925 


Pattannayya L 


"Oo. 


' Pattayya. 


Pattannayya l 


v. 
Pattayya. 


evadoss, J. 


for‘ appellant. l e a a 
K. Srinivasa Rao for B. Sitarama Rao for-respondents. ' 
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of 1922 (A. S. No. 100 of 1922 on the file of the District 
Court) preferred against the order of the Court of the Dis- 


trict Munsif of Udipi in R. E. P..No. 704 of 1921 in O. S. 


No. 77 of 1903. oe 
= T. M. Krishnaswami Aiyar and K. P. Sarvothama Rao 


- -The Court delivered the following | | 
JUDGMENTS :__Devadoss, J.:__The only auestidn in this 


appeal is whether the decree-holders’ application for execu- ` 
‘tion is barred by limitation. The facts are briefly these : 
The respondents herein obtained a decree in O. S. No.'77 of. 
1903 on 28th September, 1903. It is admitted that the 
_application-for execution in R. E. P: No. 323 of 1915 on. 
tith March, 1915, was within time. The Court ordered deli- ~ 


very of the properties to the decree-holders on 21st July, 
1915. Third persons objected'to the delivery. The objec- 
tion Was renioved and item 3 was delivered to them on 27th 


. March,1916,and the Court passed an orde on that day: “The 


3rd item was ‘delivered to the petitioners and the petition was 


recorded.” A suit was filed by the obstructors and a tem- ’ 


porary injunction was granted against the. delivery of item 2. 
The suit was ultimately dismissed on 18th December, 1916 
and consequently the temporary injunction ceased to be ‘in 
force trom that date. ‘The respondents filed an’ execution 
application on 3rd September, 1921, and prayed for delivery of 


item 2 from the roth defendant. Both the Lower Courts. 


dismissed the application as being barred by time and Jackson, 
J. held in C. M. S. A. No.~38 of 1923 that the ` application 
was within time. - Hence this appeal. by the roth defendant. 
The first contention is that the present application filed 
nearly six years after the application of 1915 is barred by 
limitation and it is urged that if this application is to be treat- 
ed as an-application. to revive the execution application of 
1915, it should have been filed within three years of 18th 
December, 1916 when ‘the obstruction to execution was re- 
moved. The order of the District Munsif on the application 


of'1915 is :' the third item was delivered to the petitioners and `. 


the petition was recorded.” The question is whether this 
order amounts to a dismissal of the application. The pre- 
sent Code of Civil Procedure does not contemplate the passing 
gf such an order. When an execution-application is filed, if 


a 


P 


3 
~ 


` 
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it is in order, it has to be disposed'of'on the merits; if it. is. 


` barred: by limitation or if the decree has been satisfied, or if 
the applicant is not the decree:holder's. assignee or his legal 
representative, or if the decree-holder does not help the Court 
in executing the decree, or omits to.do anything which the 


+, Court’ directs him to do, the application will have to’ be dis- 


. missed tnless ‘for proper reasons the Court adjourhs the-appli- 
cation. If the decree-holder is not able to do a thing dirèct- 
éd to be done within the time allowed by the Court, the Court 
has to give him further time. . _There‘is no provision -of law 
by which the executing Court could lodge the petition or re- 
cord-it, or strike it'off for what is commonly called the statisti- 
cal purposes. The executing Court is bound to- follow the 
procedure laid down in the Code and it-cannot dismiss the 
application for the réason that it is long pending. If there is 
obstruction to the execution of the decree, the Court ought to 
adjourn the petition till the removal of the obstruction. It 
‘does not matter how long the obstruction continues. 
If a- temporary injunction is issued against a Court 
executing a decree, the Court should stay its hands 
till the injunction: is -dissolved- or: till’ the suit in 
which -it is” granted is disposed of. If a: perma- 
nént injunction is granted against’ the execution of the decree, 
then the application for execution will have to be dismissed. 
If the executing Court Adjourns the-petition from time- to 
time it will enable the decree-holdef to inform the Court as 
to the progress of the suit or proceeding in which the tempo- 
rary injunction is granted and as soon as itis informed that 
the:obstraction has been removed ‘the Court should proceed 
to-dispose of the application according to law. - It is to pre- 
vent dilatory proceedings and the long pendency of execution 
applications that O. 21, R. 57 “has been enacted.- It lays 
upon-the decree-holder the.duty of helping the Court to exe- 
cute the decree in his favour and if by reason of the’ decree- 
holder’s default the Court. is unable to proceed further ‘with 
‘the execution application, it shall either dismiss the applica- 
tion or, for sufficient reasons, adjourn the proceedings to ° a 
future..date: -Upon the dismissal of such an application. the 
attachment shali cease. Under the old Code if the properties 
were once.attached and the application for execution Was 
subsequently dismissed, the attachment did ‘not* necessarily 
cease to havegeffect. . -If, instead’ of following the procedure 
laid anr by the Code; the executing Court orders that the 

R28 
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petition be lodged or recorded, or be struck off, such an order 
is not one sanctioned by the Code and it only amounts to this: 
petition is adjourned sine die. In this view the petition of 
1915 is still on the record of the executing Court and the peti- 
tion of 1921 is not a further application for execution, ‘nor is 
it an application to revive that of 1915, for that is still on the 
file and no application is required to revive an application 
which is pending. It is an incorrect use of the language to 
speak of reviving a petition which has not been dismissed. If 
the application has been unproperly dismissed an application 
would be necessary to revive it, viz., where the dismissal is 
not on the merits or for the default of the decree-holder but 
for statistical purposes or on account of obstruction which 
would take‘time to remove. As the application of 1915 is 
still pending the application of 1921 was only intended to call 
the attention-of the executing Court to the fact that the execu- 
tion application had to. be proceeded. with. The argument 
that if a. Court-lodges or. records an execution application it 
should be. regarded as pending there will be no time-limit: for 


asking the Court to proceed with it ‘obviously overlooks the | 


fact that it was not the decree-holder that stood in the way of 
the execution. being proceeded with but that the Court kept 


the matter pending without taking the necessary steps. When 


a‘ Court keeps’a matter pending, a party should not suffer by 
reason of the dilatoriness-of the Court or by an action of the 
Court not sanctioned by the law. The remedy to” prevent 
long -pendency. of applications for execution is to adjourn the 
applications from time to time, and to have them brought up 
for orders.” If that is done, the Court would be in a position 
to know whether the execution-could. be proceeded with or not; 
and as soon as. the.obstruction is removed the Court would be_ 
able to proceed with the execution according to law. 


Great reliance is placed by Mr. T. M. Krishnaswami 
Aiyar on Suppa Reddiar v. Avudai Ammal (1), where a Full 
Bench of this Court held that if an execution application- ‘IS 
improperly -dismissed a subséquent application to ` revive ‘or 
continue the ‘application is governed by Art. 178 of ‘the old 
Limitation Act corresponding to Art. 181 of the present Act. 
This case is distinguishable from the present, for -here the 
application of 1915 wasnot dismissed.'In Chalavadi‘Kotiah-. 


Poloori Alimelammah (2), the executing Court dismissed an 


-- (1904) I L R28 M sri 14 M L J 401 (F BY 
eo (1907) TL R3rM 71:18 ML J 46. © 
‘A 


a 
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execution application. without notice to the: parties -oñ the Feameyye 
ground that the execution had been stayed by the order.of the- Pattayya. 
District-Court.: ` Miller and Munro, JJ. held that the order Da oa 
of dismissal amounted to:no more than a direction. to ‘the | 
ofhsers’ of the. Court to: remove the proceedings from the 

pending list, and observed at page 76 :_ i 

4" §That ‘so long as proceedings initiated by the decree-holder are ‘pending, 

his. right to: apply for their continuance accrues from day*to day, 2. @, on'every 

day’ on- which’ the Court ‘does not suo motu continue them. The right to ‘apply 

will then not be barred till three years have elapsed after kali proceedings 

Haye ceased to be pending.”. 

: Tn Subba Chartar v. M ies an Pillai (3) Benson and 

Abdur. Rahim, JJ. follow the. decision of Miller and Munro,JJ. 

in Chalavadi Kotiah vi Poloori Alimelammah (2). The prin- 

ciple of these cases is that if an execution application is pend- 
_ing,-a subsequent application is not an application under 

Art: 181 but an application asking the Court to continue the’ ` 
proceedings i in. a pending application. The decision in A yissa = 
Umma. v. Piithiyapurayil ‘Kannachamkandi Abdulla (4). to 

which one .of.us was a, party is in point.. It was held in-that 

case that. an -order of: dismissal of an execution petition for 

statistical purposes did not amount to a dismissal of the peti- 

tion but that the petition should be considered as pending.. -I 

hold that the application of 1915 is still pending, and neneton 

e is no bar to its; being proceeded with. : 


‘In this connection I must express my strong dizapproval 
of WA practice of ‘striking off or lodging an execution: applica- 
tion for statistical purposes. The sooner it is stopped the 
better it would be for the parties as well as for the Courts , 
executing decrees. : a 

The next point urged is'that the decree is not a on 
“decree and therefore the application of.1918 and of 1920 for 
execution against the gth defendant do not save the bar of 
limitation so far as the roth defendant i is concerned. Irn view 
of,my decision on the first point it is unnecessary to deal with 
this point at length. ane relevant portion of the decree is 
as follows :_ : wee = kaa 

“Plaintiffs do recover Foti defendants 9 saa 10 possession of the plaint 
ya property with buildings thereon described below ; plaintiffs do ‘recover from the 
oth defendant future rental, etc., and plaintiffs do recover from the roth defend- 


ant future rental, etc.” ae, 3 
AA aera y e AI e a a g a AA AA AA aa 


2, (1907) ILRr 3x M 71i 18 ML J 46. à 
3. (19m) I LR 36 M 553:25 ML J 545. 
- 4. (1923) M W N 670. - 
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The argument is a inasmuch as the decree directs the 
oth and 1oth. defendants to. pay mesne profits severally, itis _ 
nota joint decree. but a several decree, and the application for 
execution : against the oth defendant-cannot be. treated as an 
application in a:joint decree. - Where a defendant is directed 
to pay a.certain sum.to plaintiff and another .. defendant -is 


` directed to, pay a similar sum or a different sum, to’ the plain- 


tiff, the decree i is not a joint decree; but where a decree directs 


that Æ -and B shall-pay a-certain-sum to the plaintiff and fur- 


ther dirècts that 4 ‘should pay another sum and that B should 
pay another sum and that 4 and B should bear their own 
costs, the decree is a joint, decree against 4 and B. The 
decree is-a joint ‘decree if any one of the reliefs given. in 
the decree is against the defendants jointly even though some 
other. reliefs may -bė given against each defendant separately. 


Explanation 2 to Art. 182 of the Limitation Act is in these 
terins ka 


“Bur wheré the decree or order has been passed jointly against more 
persons than one, the application, if made against any one or more of them, or 
against his or. their representatives, .shall take effect against them all.” 

This Explanation should “be -literally interpreted and 
acéording to its terms the 'present, decree is a joint decree. 
In Subramania Chettiar v. Alagappa Chettiar by Agent 
Palaniappa-Chettiar (5) it was-held that where a decree 
awards mesne profits against 4 and B jointly and costs jointly 
against 4, B dnd-C, an application to execute the decree for 
mesne profits against Æ and B keeps alive the right to execute 
the decree for costs against C under part 2 of paragraph 2; 
Explanation 1 to. Art. 179 of Sch. II to the Limitation Act. 
This case was followed by a Bench of the Calcutta High Court 
in Baroda Kinkar Chowdhury v. Nabin Chandra Dutta (6). 
The facts ofthat case are very similar to those of the present. ° 
The decree in-this case is a joint decree and the present appli- 
cation against-the 1oth defendant is not barred by limitation 
by: reason of the applications of 1918 and 1920. I find this 
point against the appellant. ; 


In the result the Letters Patent APAA is dismissed wihi 
costs. - 


cal 


W allet, J.: On the first point I agree that, on the WA 
YA no other conclusion is possible, though the position does 
seem to me.to be highly unsatisfactory. If the decree-holder 


' had ‘presented an application directly after the close of the 
gy a 


5. (1906) ILR30M 268. 6. (1909) 11 C È J 83. 
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l 
intervening litigation (as he should have been. forced to-do) - Kalama 
and that application had been dismissed early in 1917,.his pre- _Pattayya. 
sent application would -have been long out of time. : Having 
done nothing to prosecute his first application for six years, he 
is, on the authorities, still i time. 


Something should, of course, be done to put an end to 
this method of adjourning’ execution applications sine die. If 
they are held. up by some other proceedings, ‘they should be 
adjourned: either for definite periods of six months each, or 
till the date of the closing of the other Proceedings. _ 

-On -the second - point also. I agree. | | 

A. S. Va = . Appeal dismissed. 


‘ r 
Posy = ‘ 7 - . \ 
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Waller, J. 


(In THE HIGH Court or JUDICATURE AT MADRAS. - 
l PRESENT MR. Justice Devaposs. ¢ +. 


E. Rajagopalachariar hag Appellant* (Plaintif) 
v. 
Sami Reddi.and aihérs PP Reshondeuts (Defendants l 


Nos. 57, 59 and 60). 


- Hindu Law—W idow—Debt—Payment out of incomesObligation as aii Rajagopala- 
—Limited owner—Property inherited by—Alienation i for marriage of one chariar 
of her sons—Validity—Next revarsioners consent to alienation at the time— Simi Reddi 
Effect on his right to contest —Validity of altenatton—Estoppel—A reestral pro- i 
periy—A lienation by father for marriage of ome Of his sons—Validity. 


Where a woman inherits considerable -property as a limited owner she 
is not entitled to charge the reversion with debts contracted by her when she 
could have met those debts from the income of the property. But where the 
income is not sufficient for her own maintenance or for other purposes which -> 
` would be considered “necessity” under the Hindu Law, a limited owner can 
alienate the property to the prejudice of the reversion. i l y- 

A daughter who inherits the property of her father is not entitled to 
alienate the same for the purpose of getting one of her sons married. 

Semble : A Hindu father cannot alienate ancestral property for the purpose 
of getting any of his sons married. 

Where a limited owner mortgaged the property inherited by her for a pur- 
pose which would not make the mortgage binding on the” reversion, and that 
purpose was expressly recited in the mortgage deed, and the mortgagee was 
fully aware that the money was borrowed for that purpose, held, that the next. 
reversioner was not estopped from contesting the validity of the mortgage by 
the mere fact that he consentéd to the transaction at the time when it took Place, 


- Second Appeal against the decree of the District Court of 


Chingleput i in A, S. Nos: 295 and 296 of 1920 preferred 
against the decree of the, Court ‘of the Suborditate Judge of . 


a 
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Chingleputin.O.:S. No..7:0f-1919.(No. 57 of 1918, District 
Court) o Oe h o 
"ae “K. Bhashyani diyangar for appellant. 

~- A: Viswanaiha:Aiyar for respondents.” ` 

= The Court delivered the following’ -- 0000 0 
-! 2 3fSpyener The plaintiff's suit is for possession of one- 
fourth’ share of the family property: and. for a declaration 
that céttdin dlienations are invalid.“ -In this. appeal the pro- 
berty in dispute’ is: comprised 1n-Sch. B to‘the plaint. The 
District Judge“has dismissed the plaintiff's suit so far as- thé 
B Schedule property is -concérned.. The plaintiff. has preferred 
this: second appeal. Ee i 2. 2 . 
The first point raised by Mr, Bhashyam for the appellant 

is, that what. was, sold to the 58th defendant under his mort- 
gage decree was only-the life-interest of the plaintiff’s mother. 
In support of that contention ‘he relies upon Ex. E-3 which 
is a statement put in by the 2nd defendant in O. S. No. 34 
of 1901, who was the mortgagee decree-holder, -and whe 
brought the property. to. sale under his mortgage decree 
obtained -against -thé plaintiff's mother Alamelammal. One 
6f-her-sons brought a suit for a.declaration that.the property 
was the property’ of his father-and ‘the alienation by.. the 
mother was not ‘binding upon him and upon- his-— brothers. 
After the written statements were put in, the 2nd defendant; 
the. decree-holder, consented to.having the properties sold 
without prejudice to the rights of the’ plaintiff. _ The-argu- 
ment advanced by Me.. Bhashyam is that the mortgagee 
décree-holder- by putting if, this petition consented to have 
only the life-interest of the mother sold-in execution of his 
decree. His contention is not supported by the pleadings in 
the case. Unfortunately. the plaint in O..5, No. 34 of 1901 
has not been, filed. in this case, but there is the statement of 
the rst defendant, the mother, Ex. E-1, from which it is clear; 
that the plaintif contended that the property was the property 
of the father and not that.of the mother, and the plaintiff did 
not set up thé conteftion that even if the property was the 


‘praperty of the mother, she only had a daughter’s interest 


and, therefore, what could be sold was only her life-interest. 
In paragraph 1 of Ex. E-r the rst defendant Alamelammal 
pays >“ The suit property belongs fo the rst defendant.- The 
plainfif has.no- concern and enjoyment whatever therein. 
It is not even the plaintiff’s ancestral property. The rst de- 
fendant got it ancestrally and is enjoying it with patta from 
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1858+? - Paragraph 2 makes the. matter clear :. “ The 
plaintifl’s father instituted-4-suit in O. S. No. 452 of- 1898 in 

the District Munsif’s Court, Chingleput, against this defendant 
for recovery of the suit property and some other property. It 
was decided: that the property belonged to this defendant and 
the plaintiff’s suit has been dismissed.” In the light bf the 
pleadings in O. S. No. 34 of 1901 it cannot be said that the 
plaintiff and his brothers put forward the case that.the mother 
was only entitled to a life-interest as a daughter and they were 
entitled to the reversion: In the absence of such a contention 
in- the -pleadings and inthe absence of an issue to that 
effect it cannot be said that the 2nd defendant consented to 
selling only the life-interest of the rst defendant Alamelammal. 
What he says in Ex.. E-3 is, “If there be any right for the 
plaintiff in-the aforesaid properties, I’ consent. to have the 
auction sale effected without going against that right.” The 
meaning’ of that sentence is, that if the plaintiffs: have any 
chaiin to the property, that is, as being their ancestral property, 
such: a; right -would_not be affected by the auction sale. It 
cannot by any process of ingenious reasoning be contended that 
by- Ex. E-3 the’ 2nd defendant consented. or agreed to. have 


only. the life-interest-of the mother sold.in auction. : 


- <°*" The property was purchased by the mortgagee who was 
the*s8th defendant in thé- present suit. He was in posses- 
Sion from’ the date of the sale. Alamelammal, the mother 
Of the plaintiff died in 1918. The plaintiff, her third son, has 
brought this suit for a share of his mother’s property and for 
å declaration that-the alienation made by her in favour of the 
58th: defendant is invalid and is not binding upon him. "Ex. XX 
isthe deed. of mortgage which was executed on the 7th July; 
1896,.by ‘Alamélammal in favour of Vijiaraghavachari, 58th 
defendant. -< ‘The. consideration: for the mortgage, Rs. 250, 
was" received for. the marriage of her son Jagannathachari. 
This. sum; not having been paid, the mortgagee brought a suit 
and 'obtained:a mortgage decree, and brought the property to 
sale.:: The contention of the appellant is that this mortgage 
is not: binding upon the reversion. ` It i$ urged that the mother 
had: considerable property and she could have paid off: the 
mortgage amount out of the income of the property “and re- 
liance is.placed upon Jiban Krishna Roy v. Brojo Lal Seng(1) 
and Rameswar Mandal v.-Provabati Debi (2)? -- WHere a 
peoia T or O  -4.--¢1903) Í L R 30.C -550 (P C):-- - E ii 
2. (1914) 20 C L J 23. 
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woman inherits corisider able Property as a.limited owner she 
is not entitled to charge the reversion with debts contracted by. 
her when she could have met those debts from the income of 
the property. But where the income is not sufficient for her 
own maintenance or for. other purposes, such as pilgrimage to 


' holy piaces, gifts for the repose of the soul of the person from 


whom’ she inherits -her property or for other purposes which 
would-be -considered ‘necessity’ under the Hindu Law, a 


limited owner could alienate the property to the prejudice of ` 
the. reversion.” But-where ample funds are in her hands for; 


meeting her own expenses and for all other expenses incidental 
to the ownership of property, such as payment of cist or rent, 
she is.not entitled to charge the property with her debts to the 
prejudice of the reversion. In this case the debt was contracted 
for the marriage of one of her sons, The purpose for which 


“the loan was contracted is clear from.the document itself, and 


it is not suggested either by the plaintiff or by the defendant 
that. the debt was borrowed for any other - purpose. The 


question, therefore, arises whether a limited owner ‘is’ entitled | 


to charge the reversion with a debt contracted for the purpose 
of the marriage of her-son. No authority is shown for the 
position that a mother could alienate the property inherited by 
her. own father for the purpose of getting one of her sons 
married... Mr. Viswanatha Atyar’s contention’ is that there 


is a moral obligation to get her son married and therefore she 


is entitled to: borrow: for the purpose of getting’ her son 


married. There is no obligation under the Hindu Law on 


the part of a mother.to get any of her sons married. The 


case of a daughter stands on a different footing altogether. It 


is-one of the duties of the father to get his daughter married 
and settled in life, and in the case of the twice-born the girl 


has toshe married before she attains puberty and therefore the 


Hindu! Law lays the obligation upon the father of getting the 


girl married, and in order. to do so the father is entitled ‘to , 


alienate ancestral property and the sons -cannot question his 
act. But no such obligation is laid upon the father to get any 
of.his sons married and I am not.aware of any authority in 


which it- was held thit a father could alienate ancestral pro- , 


perty for the purpose of getting any of his sons married. In 
the case, ofa mother there is no obligation at all to get any of 
her-s6ris mafried by borrowing money on the security of the 
property inherited. by her-from ‘ her father. ® In Rustom 
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Singh: v. Motz Singh (3) the alienation by the mother was 
held to be good on the ground that the father was too poor to 
provide for the marriage of the daughter, and the mother was 
obliged to find the-money for celebrating the marriage of the 
daughter. This is quite in consonance with the principle of 
Hindu Law that a daughter should be married before she 
comes of age and it is the duty of the father to see that she is 
married. If the father ts too poor to do his duty, the mother 
could, under the circumstances, alienate her property for the 
purpose of getting the girl married. This would not support 
the contention of the respondent that the mother could also 
do the same thing forthe son. - In Narainbati Kumri v. 
Ramdhari Singh (4) it was held that a grandmother could 
not alienate her property for the purpose of celebrating the 
marriage of her daughter’s daughter for there is no duty at all 
on her to get her grand-daughter married. No doubt natural 
affection might prompt her to do so ; but if she wants to get 
the girl married she must do it out of the income of the pro- 
perty and she could not encumber the reversion with a debt 


for such a purpose. As observed by Sharfuddin, J. at p. 85. 
“ Merely because Adyabati remained with her grandmother. 


Anupbati, it is no ground according to Hindu Law to charge 
the estate of Kamla Prasad with the cost of her marriage. It 
may be a moral duty to see that this girl was properly married 
but I am not convinced that this can at all be considered as 
legal necessity of a nature that would bind the estate.” 


In’ Bai Mangal v. Bai Rukhmini(5) it was held that a mar- 
ried daughter had no claim for maintenance upon the father. 
There is, therefore, no justification for Alamelammal to bor- 
row money on the security of the property for celebrating the 
marriage of her ‘son. 


The next contention advanced by Mr. Viswanatha Aiyar 
for the respondent i is, that the plaintiff was a consenting party 
to the transaction evidenced by Ex. XX. The money was 
borrowed for the marriage of his brother antl therefore the 
plaintiff is estopped from contesting the validity of the transac- 
tion. In order to establish estoppel it is necessary to make 
out that a representation was made by a person, and the other 
party to the representation believed that representation to be 
true and acted upon it to his prejudice. If no representation 


was made or if the other party did not believe i in the represen- 
r 
3. AA ol R 18- “Al AF4g. Si. ' (1916) « Pat L J 81. 
oop iga C1808) IL R 23. Pa 291. o 
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tation and did not alter his position to his prejudice by believ- 
ing that representation, then there is no- question of estoppel 
at all. In this case the mortgagee was aware for what pur- 
pose the money was borrowed. The document recites a pur- 
pose and he does not adduce evidence to show that the purpose 
recited in the mortgage deed is not the purpose for which the 
money was borrowed. But it is very strongly pressed upon 
my attention by Mr. Viswanatha Atyar that the mere consent 
of the reversioner to a transaction is sufficient to make. the 
transaction valid. Strong reliance is placed on Mahadeo Prasad 
Singh v. Mata Prasad (6). It was held in that case that, 
if the next presumptive reversioner at the time of.a transfer 
made by a Hindu widow of property of her deceased hustand 
assents to such transfer, neither he nor any of his successors- 
in-title can afterwards dispute its validity. With very great 
respect: I am unable to follow the reasoning of the learned 
Judges in that case. The decisions of the Privy Council on 
which the learned Judges rely do not support such a wide 
proposition as that laid down in that case. At page 53 the 
learned Judges observe: “If it was intended to lay down 
the general proposition that in no case a reversioner can by his 
act or conduct estop himself from challenging a transfer after 
he has succeeded to the estate, then we would not agree with 
the decision.” This statement of the law is correct. If a 
reversioner by his act which amount either to ratification or 
election or some other act which he has done after the rever- 
sion opened, in order to make the alienee believe that he was 
standing by the transaction and that he was prepared to allow 
it to be good, he cannot afterwards resile from that position; 
but by the mere consent to the transaction at the time when 
it takes place, it cannot be said that in all cases a reversioner 
is estopped from contesting the validity of the transaction 
after the death of the limited owner. > The other cases, Gur 
Narayan v. Sheolal Singh (7) and Basappa v. Fakirappa (8), 
arc also on the same lines as that in Mahadeo Prasad Singh v. 
Mata Prasad (6), and, as I have already observed, the broad 
principle which the learned Judges lay down in those cases is 
not in my opinion warranted by the decision of the Privy 
Council in Rangaswami Goundan v. Nachiappa Goundan (9). 
Each case has to be considered in connection with the facts of 
that case. Unless any broad principle has been laid down 
6. (192?) LL R'a4 All 44. 7. (1918) I LR 46 C 566 : 36 M L J 68 (P CY. 
e 8: (1921) I L R 46 Bom 292. > 
9. (1918) ILR42 Mad 523 :36 M L J 493 (P C). 
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by the Privy Council it would not be right to- extract from a 
few cases a broad principle as that which has been laid down 
by the learned Judges of the Allahabad High Court in Maha- 
deo Prasad Singh v. Mata Prasad (6) and Fateh Singh v. 
Thakur Rukmini Ramanji Maharaj (10). From the judg- 
ment of their Lordships of the Privy Council in Rangaswami 
Goundan v. Nachiappa Goundan (9) it is clear that, if the 
reversioners consent to a transaction that would be, in the 
absence of other evidence, presumptive evidence of the neces- 
sity for the transaction. It is for the alienee to prove neces- 
sity or to prove that he made a bona fide inquiry and satisfied 
himself that there was necessity for the alienation. But where 
he is unable to give evidence of circumstances which would 
amount to necessity in law, or where he is not able’to prove 
that he’ made bona fide inquiries as to the - circumstances 
which would constitute necessity, if he proves that the nearest 
reversioners consented to the alienation, that would be pre- 
sumptive evidence of the existence of the circumstances which 
would amount to necessity, and, in the absence of any evidence 
to the contrary, that presumption could be actéd upon and the 
onus laid upon the alienee would be shifted to the reversioner. 
That being the principle of the decision in Rargaswamt 
Goundamv. Nachiappa Goundan. (9), it is difficult to see now 
the mere consent of the reversioner estops him from disputing 
the validity of the transaction. If he is able to show. that 
the transaction was for a purpose which ostensibly ‘could not 
be binding on the reversioner, then the mere fact that he con- 
sents to the alienation cannot possibly estop him. Supposing 
a son negotiates for a loan for his father to meet a gambling 
debt or-a debt incurred for liquor, and if the lender knowing 
the purpose of the loan lends money and the document’ by 
which the amount is secured recites the purpose, namely, the 
payment of a gaming debt or a debt incurred for supply of 
liquor, the mere fact that the son has negotiated the loan or 
was a consenting party to the transaction or even attested the 
document would not be sufficient to estop him from afterwards 
contending that the debt incurred by the father was not binding 
upon him. Itis only in cases where the lender was misled by 
a representation made by a person that he can rats the'plea 
of estoppel. Whereas in this case the purpose is mentioned in 
the document itself, | fail to-see how any question of est®ppel 


6. (1921) I L Rogy A yy. 9. (1918) ILR 42 M 523:36 ML J 493 (PC). 
' 10, (1923) I L R qs All 339 (F B). 
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can arise. On the other hand the mortgagee with open pyes 
lent money. for a purpose which he must have known or ought 


to have known and, if he took the trouble to inquire, „would 


have known,. could not be binding on the. reversioner. Ít is not 
necessary to, discuss this point any further and it is not neces- 
sary, for me to notice all the cases quoted by Mr. Viswanatha 
Aiyar. 

-The B schedule property consists of three items. On 


Item 3 there was a house which was said to be worth Rs.6,000 


according to the plaintif, and the District Munsif tound that 
the house. was worth Rs. 2,000. It was demolished by the 
§8th defendant who is now dead and he is represented by the 


$gth and 60th.defendants. The District Judge has not given 


a finding as regards the value of the house. «Inasmuch as the 


.58th defendant has demolished the house the plaintiff would 


be. entitled to one-fourth value of the house, his share being 
one-fourth and his brothers being entitled to three-fourths. I 
allow the Second-Appeal with costs of the plaintiff and remand 
the appeal to the lower appellate Court for disposal after 
recording findings on issues 7 and 8. 


A. S. V. Appeal allowed. 


Ix THE High COURT or JUDICATURE AT MADRAS. 
Present :— MR. Justice DEVADOSS. 


Kathamuthu Pillai o ... Appellani* (1st defendant) 

Y: | 
Subramaniam Chettiar pats Respondent (Plaintiff s 
successor). 


` Specific Relief Act, S. 18 (c)—Contract of sale—Incumbrances disclosed to 
_gendee—Direction by Court to redeem before receiving consideration— 
Validity of—Transfer of Property Act, $. 55—A pplicability—Executory con- 
tracts. . 

In decreeing a suit for specific performance of an agreement to sell immove- 
able property, the „Court found that there were certain encumbrances which 
the vendor had agreed to discharge and therefore gave a direction in the decree 
that he should draw out of Court the sale price only after discharging the 
encumbrances. Held, the direction was quite valid. S. 18 (c) of the Specific 
Relief Act applies not only to undisclosed encumbrances, but also to cases were 
che vendor ‘undertakes to discharge encumbrances before -sale. 


“The covenants contained in S. 55 of the Transfer of Property Act apply 


‘to'contracts of sale as well as to completed contracts. Reasoning of Sada- 
‘siva@Aiyar, J. in Adthesavalu Naidu v. Gurunatha Chetty, ILR 40 M 338 


dissented from. 
+S A No. 694 of 1923. and November, 1925. 
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>> Second Appeal against the decree of the Court of - the 
Subordinate Judge of Madura in A.S. No. 68 of “1919 
(Appeal Suit No. 484-of 1918 on the file of the District Court 
of Madura) preferred against the decree of the Court of the 
District Munsif of Tirumangalam in O. S. No. 560 of 1912.: 
K. Rajah diyar and. V. Ramaswami Aiyar for pee 
K. Bhashyam Atyangar for respondent. 
The Court delivered the following 


Tudement :— The plaintiff's suit is for specific perform- 
ance of a contract t of sale entered into with him by the ist 
defendant. The District Munsif gave a decree for specific 
‘performance and the Subordinate Judge dismissed the appeal 
of the 1st defendant. He has preferred this.second appeal. 


- ‘The contention of the appellant is that the direction in 
the decree “that 1st defendant do draw the above amount on 
discharging the decree in O. S: No. 185 of 1910 of the Princi- 
pal District Munsif’s Court of Madura and filing a copy of the 


record of satisfaction” is bad in law. The argument of | 


Mr. Rajah Aiyar is that when a decree for specific performance 


is given-against the vendor he should not be directed to redeem’ 


any encumbrance on the property which was not disclosed to 
the vendee.. The-agreement, dated the 18th day of October, 
1909, does not mention the existence of any? encumbrance on 
the property contracted to be sold, nor is there any recital in 
it that there are no encumbrances on the property. . The find- 
ing-of the learned Subordinate Judge is that the’ 1st defendant 
did undertake to free the property. from two encumbrances 
which were mentioned in the certificate of sale, Ex.:C. The 
ist defendant purchased the property in’ Court auction in 
execution of his decree in O. S. No. 141 of 1902. In the 
sale proclamation he stated that the encumbrances had been 
discharged. In Ex. C, which was drawn up by the Court, 
there is a recital that the encumbrances have been discharged. 
The finding is that the 1st defendant knew thet these encum- 
‘brances had not been discharged and that he undertook to diş- 
charge them when the agreement, Ex. A, was entered into. 
The question is, when a vendor undertakes to discharge the 
encumbrances on the property, whether the Court decreeing 
specific performance can direct him to discharge ‘the encum- 
brances before he is paid the consideration for the sale? The 
contention of Mr. Rajah Aiyar is that the Court should decree 
specific performance and if the vendee finds that there are 
encumbrances on the property, he should bring a suit for 
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damages against the seller. Under S. 55, cls. (2) & (g) of the 
Transfer of Property Act, a seller is bound to discharge all 
the encumbrances on the:property then existing. If the 
vendee is not aware of the existence of any encumbrance on 
the property when the contract of sale 1s entered into, and he 
comes to know of the existence of any encumbrances he can 
ask the seller to discharge those encumbrances before a sale 
is effected, and when he sues for specific performance of the 
contract of sale could it be said that he is not entitled to have 
a direction in the decree that the seller should discharge the 
encumbrances on the property before he is paid the considera- 


' tion for the sale? The provisions contained in S. 18 (c) of 


the Specific Relief Act apply to this case : where the vendor 
professes to sell unincumbered property and if it is afterwards 
found that the property is mortgaged for an amount not ex- 
ceeding the purchase money, the purchaser may then compel 
the seller to obtain a conveyance from the mortgagee, or him- 
self pay off the encumbrances out of the unpaid purchase 
money. Here, on the finding of fact that the vendor under- 
took to discharge the encumbrances, the purchaser was entitled 
to insist upon his discharging them before a conveyance 
is effected through Court. He is entitled to ask the Court 
to give a direction in the decree that the encumbrances should 
be discharged before the consideration for the sale is paid 
to him. 


Considerable argument was advanced by Mr. Rajah Aiyar 
that the provisions of S. 55 do not apply to executory con- 
tracts; in other words, the covenants contained in S. 55 of 
the Transfer of Property Act apply only to completed sales 
and not to agreements of sales. Under S. 55 the seller is 
bound to do certain things. One of them is to answer to 
the best of his information all relevant questions which may 
be put to him by the buyer in respect of the property and the 
title thereto, and the other is to produce before the buyer on 
his request for examination all documents of title relating to 
the property which are in the seller’s possession. It cannot 
be said that these two things should be done after the sale is 
effected. The covenants contained in S. 55 apply to contracts | 
of sale as well as to completed contracts. In this connection, 
with great respect, | am unable to agree with the reasoning of 
Sadasiva Aiyar, J. in Adtkesavalu Naidu v. Gurunatha 
Chery (1). Abdur Rahim, J. was of opinion, that the 
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1. (1916) I LR 40 Mad 338 : 32 ML J 180 (F B). 
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covenants contained in S. 55 apply to contracts of sale as 
well. 


It is argued for the appellant that it was open to the 
plaintiff to repudiate the contract and to claim damages as the 
vendor was not able to give him a clean title. No doubt the 
vendee can repudiate the contract of sale if he finds that the 
vendor has no title to convey or that the property is encum- 
bered. Vide Reeve v. Berridge (2). The case in Eastern 
Mortgage and Agency Company, Lid. v. Fazlul Karim ( 3) 
does not apply to the facts of this case. There it was held 
that it was open to a vendee to résist a suit for specific per- 
formance on the ground that the defects in the property were 
not disclosed by the vendor. But here the 1st defendant did 
undertake to discharge the encumbrances on the property and 
the plaintiff is entitled to enforce the terms of that agreement. 
The argument that S. 18 (c) applies only to undisclosed en- 
cumbrances and does not apply to cases where the vendor 
undertakes to discharge the encumbrances on the property be- 
fore the sale cannot be accepted. | When the vendor under- 
takes to discharge the encumbrances on the property, he con- 
tracts to sell the property unencumbered and therefore cl. (c) 
applies to a case like this. The Court granting specific relief 
ts entitled to direct the vendor to discharge the encumbrances 
which he undertook to do before he is paid the consideration 
for the sale. The clause in the decree objected to is perfectly 
legal. In this connection I may refer to a recent decision of 
Spencer and Viswanatha Sastri, JJ. in Venkataranga Aiyar v. 
C. S. Ramaswami Aiyar (4) in which a similar direction was 
given by them. 


It is stated that the amount secured by the two mortgages 
on the property which the vendor undertook to discharge is 
about Rs. 300 or Rs. 400. As the consideration for the sale 
is Rs. 1,950, the direction in the decree may be varied by 
directing that the amount which would be necessary to dis- 
charge the encumbrances be kept in deposit and the balance 
be drawn by the rst defendant. This would be an equitable 
arrangement as the plaintiff cannot be damnified to a larger 
extent than the amount of the two mortgages. If the mort- 
gagees try to enforce their mortgages the amount in Court 
would be sufficient to meet their demands and the 1st defend- 
ant need not be kept out of a large sum of money by reason 





2. (1888) 2000-B D 523. 3. (1925) 41 CLJ 571. 
4 Appeal Nọ, 252 of 1922.- - 
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of a portion thereof being necessary to meet the demands of 
the mortgagees. 

With this modification I dismiss the second appeal with 
costs. 


T S. V. p5, Appeal dismissed . 





In tue High Court oF JUDICATURE AT MADRAS. 
“Present :_Mr. Justice MADHAVAN Narr. 


Arunachalam Chetty ... Petitioner* (Respdt. and Pif.) 
a en ee: ii i 
Abdul Subhan, Sahib _.. Respondent (Petitioner and 


and defendant). 


. Civil Procedure Code, S. 47—Decree passed against minor—No guardian 
appointed to represent—Decree void—Objection if can be raised in execution. 

“A decree passed against a minor, who was not represented in the suit by a 
guardian is void and incapable of execution, and hence in execution proceed- 
ings objections can be raised regarding the legality of the decree. Jungi Lall 
v. Laddu Ram Marwari, 4 Pat L J 240; Subramania Aiyar v. Vaithianatha 
Aiyar, I L R 38 Mad 682 followed; Kalipada Sarkar v. Hart Mohan Dalal, 
ILR 44 Cal 627 distinguished. 

_ Petition under S. 25 of Act IX of 1887 praying the High 
Court.to revise the order of the Court of Small Causes, Trichi- 
nopoly, in E. A. No. 1262 of 1923 in Suit No. 3863 of 1919. 

K. Rajah Aiyar for petitioner. 

T, V. Muthukrishna Aiyar for respondent. 

The Court delivered the following 

Jupcment :— The decree-holder in S. C. S. No. 3863 
of . 1919 on the file of the Court of Small Causes, 
Trichinopoly, is the petitioner. He obtained a decree against 
the respondent. ' The respondent was a minor and was not 
represented in the suit in which the decree was passed against 
him. In execution of the decree, the petitioner arrested the 
respondent and then the amount mentioned in the warrant was 
deposited by his surety in the Court and he was set free. An 
application was fled by the minor respondent asking the 
Court not to allow the petitioner to take the money on the 
ground that, at the ‘time when the decree was passed, he was 
< minor and as such the decree was a nullity and not binding 
on him. The Lower Court, accepting this contention, allowed 
his ptayer and the present Civil Revision Petition is filed 
against that order. © 
ae On behalf of the petitioner, it.has been contended before 
me that the Court below as an executing Court was bound to 
execute the-decree as it stood and was not entitled to-go behind 
30 RP No. 971 of iga, ~ gta September, 1925. 
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the decree questioning its validity. In support of this con- 
tention reliance has been placed by .the learned vakil for the 
petitioner on the decision in Kalipada Sarkar v. Hari Mohan 
Dalal (1). In that case the plaintiff was a lunatic and was 
represented by his wife. The suit was dismissed and: costs 
were allowed to the defendant. Execution was sought 
against the plaintiff’s son, the plaintiff having died in the inter- 
val. In the execution proceedings the lunatic’s widow ‘was ap- 
pointed guardian ad litem and she objected that when she was 
appointed guardian for the lunatic in the suit, she was a minor. 
The executing Court overruled this objection. On appeal, 
the High Court affirmed this decision. In the course of the 
judgment in that case, the learned Judges made the following 
general observations which have been strongly relied upon 
before me :— 

“It is indisputable that the Court executing a decree must take the 
decree as it stands and has no power to go behind the decree or to entertain 
an objection to the legality or correctness of the decree.” 

This case has been referred to and distinguished by the 
Patna High Court in Jungli Lal yv. Laddu Ram Marwari (2). 
In that case it was held that when at the time of passing a 
final decree in a mortgage suit one of the judgment-debtors 
was dead and his représentatives had not been brought on 
record, it was open to such representatives to object to thé exe- 
cution of the decree on the ground that the decree was a nullity. 
The learned Judges base their decision on the ground that 
there is a well-known distinction between voidable decrees and 
decrees which are absolutely void and since the decree passed 
against a dead person is a void decree, it was their opinion 
that the question of validity of the decree might be relied in 
execution proceedings. The correct significance of the deci- 
` sion in Kalipada Sarkar v. Hari Mohan Dalal (1) is pointed 
out by the learned Judges by drawing attention to the conclud- 
ing sentence of the judgment in that case, which runs as 


follows :_ 

“This, no doubt, assumes that there is a valid decree in existence, that 
is, an adjudication by a Court of Justice, a decree or. order, , men has not 
ceased to be operative and is capable of execution.” ù 


The question therefore to be considered i is, whéther-in the 
case before us, it can be said that there is an operative decree 
or a decree which is capable of execution.’ It has been’ held 
in Subramania Aiyar v. Vaithianatha diyar (3) that in a case 

1... (1916) ILR 44 C 627. 2. (1919) 4 Pat L J 240 {F B). ‘ 
3. (1913) IL R 38 M 682, 
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where a decree was passed after the.death of the defendant 
and before the legal representatives were brought on record, 
that the objection raised really related to the jurisdiction of 
the Court that passed:the decree and it might well be consider- 
ed under S. 47,:Civil Procedure Code. As the decree is a 
void decree, it might be disregarded altogether without taking 
any proceeding to set it aside. 

On the authorities, therefore, it seems to me that the 
Lower Court was right in allowing the respondent to raise the 
question.under S. 47 of the Civil Procedure Code. Argu- 
ments based upon the policy of S. 47 might be put forward in 
support of, the arguments advanced on either side. In my 


opinion ‘the Lower Court’s decision is right and I dismiss this 
petition with costs. ) 


ji T.S. V. - Petition dismissed . 


In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Jusrice-DEVADoss. 


P: Kuthalinga Mudaliar ... Appellant® (1st defendant) 
v. 
M. N. Shanmuga Mudaliar and others ... Respondents 


(Plaintiffs and 2nd deft.) 


Hindu La- oe- aaa maintenance—If can be antt- 
cipated—Validity of alienation. 


_A Hindu widow, unable to maintain herself out of the income of her hus- 
band’s property which consisted only. of a small house, sold it for Rs. 600, out 
of which Rs. 300 went towards discharging debts binding on the reversioners 
and the other Rs 300 she retained for her future maintenance. ‘The Courts 
below found that the sale was bona fide and the consideration proper. Held, 
the sale was valid and binding on the reversioners. 


There is,no hard and fast rule that a Hindu widow cannot alienate pro- 
perty for future maintenance or anticipate personal necessity. Each case would 
depend ` upon its circumstances. Where there is no other property and the 


‘only property is not capable of yielding any appreciable income, she can sell 
it for meeting her maintenance expenses. | 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Tinnevelly in A. S. No. 53 


of 1922 (A. S. No. 691 of 1922, District Court) pre- 


ferred against the decree of the Court of the 
District Münsif of Tenkasi in O. S. No. 104 of 1920 (O. S. 
No, 402 of 1919, District Munsif’s Court, Ambasamudram). 
°. $. Ramaswami Aiyar ‘for appellant. 
K. y eae an for respondents. 


. 


23rd October, 1925, 


to 
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The Court delivered the following = -` oe. 

JUDGMENT :—The only point in this appeal is whethe 
the sale should be upheld in view of the findings of fact of the 
learned Subordinate Judge. He has found that out of the 


consideration of Rs. 600, Rs. 300 went towards discharging: 


the debts binding on the reversioner and the other Rs. 300-was 
for the maintenance of the 2nd ‘defendant. ‘The 2nd defend- 
ant, who is 4 widow, was unable to maintain herself out of the 
income of her husband’s property, which consisted only of 
the plaint house, and was obliged to borrow.’ It has” been 
proved satisfactorily and has been found by the Judge that 
she did incur a debt of Rs. 300 in order to maintain herself. 
The property left by the husband was only a house which pro- 
duced no income. She had to sell the house for the purpose 
of paying off the debt already incurred and for maintaining 
herself. It is not suggested that the house was worth more 
than Rs. 600 paid by the plairitiff for the sale. The Subordi- 
nate Judge has set aside the sale of the property with regard 
to a half and has upheld the sale as regards the other half. 
It is difficult to see how a house like this.could be divided into 
two halves. No doubt if the house can be divided into two 


halves it might be said that his order is sustainable. ` But this 
being a small house in a town and in the absence of any evi- 


dence that the house could be divided into two equal moieties 
and that the two moieties could be conveniently enjoyéd, such 
a decree cannot be said to be correct. , : 


The question is whether the sale of the property should 
be upheld or not. The Subordinate Judge seems to ' think 
that a widow cannot alienate property for future maintenance. 
It is well settled that a widow can alienate her husband's pro- 
perty for paying off the debts incurred for her own inainte- 
nance. * The question is whether she can do so for future 
maintenance? There is no hard and fast rule that a widow 


cannot alienate property for future maintenance. Each case 


would depend upon its circumstances. In this case there is 
no other property and the only property is not capable of 
yielding any appreciable income. I do not see why the widow 
should starve herself in order to benefit the reversioners. It 
is admitted by the plaintitt that the widow’ (2nd defendant) is 
living by begging. If that is so, there is every reason why 
she should find means to support herself by selling the , only 
property that descended to her from her husband. No doubt 
if there are other properties from which she could get some 
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income it may be said that she 1s not justified in selling the 
house. Where land of considerable extent is scld and only a 
part of the consideration is found to be binding on the rever- 
sioner, it may be a question for the Court whether a portion of 
the land should be taken by the alienee and the rest should be 
released from the sale. But ina case like this I see no reason 
why in order to benefit the reversioner the widow should be 
prevented from selling the property and maintaining herself 
from the proceeds of the sale. As I have already observed, 
it is not suggested that the sale is not a bona fide one. On 
the other hand it is clear that Rs. 600 was paid in cash before 
the Sub-Registrar, haif of which went towards liquidating the 
debt incurred for maintenance and the other halt was kept for 
maintaining herself with. Itis unnecessary to discuss this 
point at any length as I am quite satisfied that in this case the 
widow had no other means of maintaining herself than by sell- 
ing the only property that descended to her. 


Mr. Ramaswaini Aiyar referred to Naman Mal v Har 
Bhagwan (1) iù support of his contention that the sale should’ 
be upheld: In that case the learned Judges held that the 


proposition that a widow cannot anticipate personal necessity 


is not an inflexible rule. In Kulak Chandra Das v. Kula 
Chandra Das (2a Bench of the Calcutta High Court held that 
a widow need not-borrow at an usurious rate of interest for” 
maintaining hetself and then allow the property to’ ‘be sold by 

the’ creditor by bringing a suit against ‘her. I . think 
that a widow borrowing in order to maintain herself 
and then allowing the property of her husband to be sold for 
the debt incurred by her for maintenance would not be in the 
interests of the reversioners, for the interest ahd the costs 
would amount to a large amount and a prudent person would 
rather sell the property and get ready cash than borrow at an 
usurious rate of interest and then allow the creditor to file a 
suit and bring the property to sale and thereby cause loss to 
the reversioners. The same principle has been laid down in 
Kannan Chetty v. Amirthammal (3)and Bal Krishna Das v: 
Hira Lal (4). On the other side I am referred to the deci- 
sion in‘ A ppajee Panthulu v. Ramacharlu (5) as supporting 
the contention of the respondent that the sale should be ‘set 
aside inasmuch as a portion of the consideration was for main- 
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tenance. On a perusal of the case I am unable to find that 
any principle was laid down in that case: The learned Judges 
found that considerable suspicion attached to the transaction 

and in the circumstances they set aside the alienation by the 
widow. There was-no question of the maintenance of the 
widow in that case. A widow is entitled to live by selling the 
property of the husband if there is no other means available 
for her maintenance. As I have already observed no widow 


is bound to starve herself or die in order to benefit the rever-- 


sioners. Such a proposition would be monstrous and opposed 
to all principles of Hindu Law. Dhondhia v. Hekayet 
Pandey (6) and Paparayadu v. Rattamma (7) do not apply 
to the facts of the present case. No doubt, if the sale is not 
found to be a bona fide sale, the plaintiff would be entitled to 
have it set aside. But in this case I am quite satisfied that the 
proper decree would be to allow the sale to stand inasmuch as 
the transaction was a bona fide one and the consideration was 
for the purposes which could bind the reversioners. 

l allow the appeal and dismiss the plaintiff’s suit with 
costs throughout. 

The Memorandum of Objections is dismissed. No 
costs. 


s dae Va Appeal allowed : Memorandum 


of Objections dismissed. 





In THE HIGH COURT oF JUDICATURE AT MAPRAS. 
PRESENT :__MR. Justice WALLACE. 


Solayappa Naicker ... Appellant*® (Plaintiff) 
Ue. 
Shunmugasundaram Pillai ... Respondent (Defendant). 


Insoluency—Order of adjudication under Provincial Insolvency Act (IN of 
1907)—-Execution application filed after new Act V of 1920 came into, force— 
Leave of Insolvency Court not obtained—Order of arrest—Legality of—Substan- 
tive rights not affected by, change in law. ó 


A person who had been adjudicated insolvent while the old Provincial In- 
solvency Act (IlI of 1907) was in force was ordered to be arrested în execution 
after Act V of 1920 had come into force. No leave of the Insolvency Court 
was obtained prior to the application for arrest. Held, the order was without 
jurisdiction, as the insolvent had a substantive right under the old Act to.have 
execution proceedings against him stayed unless the Insolvency Court gave 
leave to prosecute the same. Natesa Chettiar v. Annamalai Chettiar, 4 3922) 


- 
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17 L W 319; Rangiah Chettiar v. Annaswami Alwar Atyangar, (1923) 
18 L W 836 followed. Such a substantive right cannot be abrogated by the 
coming into force of a new Act. 

Appeal against the order of the District Court of Ramnad 
at Madura in C. M. A. No. 71 of 1923 preferred against the 
order of the Court of the District Munsif of Satur in E. A. 
No. 692 of 1923 (E. P. No. 863 of 1923) nO. S. No. 281 
of 1915 on the file of the Court of the Additional District 
Munsif of Srivilliputtur. 

Watrap S. Subramania diyar for appellant. 

K. V. Venkatasubramayya Aiyar tor respondent. 

The Court delivered the following 

JUDGMENT :__I am prepared to follow the judgments of 
this Court reported in Natesa Chettiar v. Annamalai 
Chettiar (1) and Rangiah Chettiar’ v. Annaswemi Alwar 
Aiyangar(2)which imply that the right of an insolvent adjudi- 
cated as such under Act IIL of 1907 to have execution proceed- 
ings against him stayed, unless the Insolvency Court gives 
leave to prosecute them, is a substantive right. That being 
so, it has not been abrogated by the subsequent statute Act V 
of 1920. Thè order in E. P. No. 863 of 1923, dated roth 
September, 1923, to arrest respondent was not with leave of 
the Insolvency Court and was therefore without jurisdiction. 


It is contended that it has become final because no appeal 
was presented against it. But it was an order passed without 
hotice. On sth October, 1923, he was arrested, brought to 
Court and released on terms, uh on 16th October, 1923. he 
put in his E. A. No. 692 of 1923. There was, therefore, no 
order for arrest in force at the fini he put in his E. A. and no 
question of res judicata therefore arises. Appellant urges 
that the Lower Appellate Court should not have dismissed his 
E. P. in toto. | agree and direct that the E.P. be not dismissed - 
but be returned to the appellant with directions that it cannot 
be entertained by the executing Court unless and until the 
leave of the Insolvency Court is obtained. The appeal is 
allowed to this extent only and is otherwise dismissed. The 
respondent will get his costs. . 

T.S. YA Appeal allowed in part and dismissed 


as to the rest. 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE JACKSON. 
O. S. Ramachandra Aiyar, 


‘Official Receiver, Tanjore ... Petitioner* (Petitioner) 
s U 
Sankara Aiyar and others ... Respondents (Respondents 


Nos. 3, t and 2). 

Provincia? Insolvency Act, S. 20—Interim Receiver appointed under—Powers 
of—Sale in execution of insolvent’s property prior to appointment—Right to 
apply under O. 21, R. 89, Civil Procedure Code, to set aside—Sanction of Insol- 
vency Court—Necessity . 

After the sale in execution of the ptoperty of one M, the Official Receiver 
was, on an application presented before the sale by another creditor of M to 
have him adjudicated as an insolvent, appointed interim Receiver under S. 20 
of the Provincial Insolvency Act. ‘The Official Receiver was appointed Re- 
ceiver of the properties with no other provision except that he should take steps 
to see that the properties were not sold for Government kist. He deposited 
moneys under O. 21, R. 89, Civil Procedure Code, to have the execution sale 
set aside. The question for decision was, whether the interim Receiver, by 
-virtue of his appointment under S. 20 of the Provincial Insolvency Act, had 
power, to act under O. 21, R. 89; in other words, whether, by virtue of his 
appointment under that section, he stood in the place of the owner. The 
Offcial Receiver did apply to the Insolvency Court for sanction to apply to set 


aside the execution sale, but no sanction, antecedent or ex post facto, was ever 
accorded to him. 


Held, that the interim Receiver had no power to apply under O. 21, R. 89. 
Quaerd Whether in India a Receiver put into mere possession under 
O. 40, R. 1 (c), Civil Procedure Code, can arrogate to himself powers to be 


conferred under O. 40, R. 1 (d) ? 

Petition under S. 115 of Act V of 1908 and S. 107 of 
‘the Government of India Act praying the High Court to revise 
the order of the District Court of West Tanjore, dated 23rd 
October, 1924, in C. M. A. No. 29 of 1924 preferred 
against the order of the Court of the District Munsif of 
Mannargudi in E. A. No. 312 of 1924 in E. P. No. 2 and 
E. P. R. No. 893 of 1923 inO. S.No. 407 of 1923. 

C. V. Anantakrishna Aiyar for petitioner. 

S. Varadachariar, K. Balasubramania Aiyar and 
A.V. Viswanatha Sastri for respondents. 


The. Court delivered the following ya 

JUDGMENT :__The petition is to revise the.order of the 
District Judge, West Tanjore, in C. M. A. No. 29 of 1924. 

One V. Mahadeva Aiyar was judgment-debtor.n ©. 5. 
No. 407 of, 1923 on the file of the Court of the District Mun- 
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sif of Mannargudi. On 7th April, 1924, a creditor applied 
to have him adjudicated insolvent. On 8th and gth April 
property of his was sold in execution of the decrece. On 24th 
April the Official Receiver was appointed interim Receiver 
under S. 20 of the Provincial Insolvency Act. On oth June 
the interim Receiver deposited moneys under O. 21, R. 89, 
Civil Procedure Code, to have the sale set aside and ‘tbe Dis- 
trict Munsif of Mannargudi set it aside. The District Judge 
reversed the order of the District Munsif. Hence the petition. 


_ The point for determination as correctly stated by the 
learned Judge in his second paragraph is whether the interim 
Receiver by virtue of his appointment under S. 20 of the Pro- 
vincial Insolvency Act had power to act under O. 21, R. 89, 
Civil Procedure. Code. He was appointed after the 
sale and. therefore cannot be said by his appoint- 


-ment to have’ been vested in an interest by virtue of a title 


acquired before such sale. He can only come in under 
O. 21, R. 89, Civil Procedure Code, if he is held to be “ own- 
ing such property, ” if, that is to say; by virtue of his appoint- 
ment under S. 20 of the Provincial Insolvency Act, he stands 
in the place of the owner. 

5. 20 of the Provincial Insolvency Act attracts the pro- 
visions of O. 40 of the Code of Civil, Procedure. R. 1 of which 
provides (a) that the Court may appoint a Receiver; (c) com- 
mit the possession, custody or management of such property 
to the Receiver ; (d) confer upon the Receiver certain powers 
including the protection of the property. 


In the present case the Court appointed the Official 
Receiver,. Receiver of the properties with no other provision 
except that he should take steps to see that the properties 
were not sold for Government kist. It is difficult to see how 
this order could possibly make the Receiver a quasi-owner of 
the property. Ít is argued that some one had to protect the pro- 
perty and since it had been taken out of the owner’s hands, 


"the Receiver must be presumed to have been the proper per- 


son to act. Even assuming that the owner had been removed 
from the possession and had no right to protect the property 
and the Receiver considered it his duty to act, his proper 
ordinary course would be to apply to the Court for power to 
act, and, as a matter of fact, this is exactly what he did. He 
wrote -on 28th May, | 1924, requesting sanction to move the 
Munsif to set aside the sale. This letter was mislaid by the 
Judge till 26th June. MADENE the Receiver had informed 
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the Judge on gth June that he was about to file his application 
under O.- 21, R. 89, Civil Procedure Code, 
in anticipation of sanction and on roth June 
he filed such application with an afhdavit asserting that 
he was entitled to present it as the interest of the iudgment- 
debtor had vested in him. It does not appear from the 
record that any ex post facto sanction was ever accorded by 
the Judge. [n these circumstances, it is impossible to hold 
that the Receiver’s action was authorised. The statute 
entirely provides for the contingency and he attempted to 
obtain sanction as contemplated by the statute; and there is 
no room for assuming that inherent power vested in the 
Receiver from the mere fact that he had been appointed as 
such. 

Where the Indian statute is clear and sufficient nothing 
is to be gained by a reference to English case-law. Official 
Receiver of Coimbatore v. Kanga (1) is not directly in point, 
for there the Receiver whose powers are discussed is one 
appointed after adjudication under- Act II of 1907. Peti- 
tioner relies upon the phrase “the obtaining of leave is a 
matter between the Receiver and the Court.” The Receiver 
had the power vested in him under S. 18 of that Act, and he 
was in the position of a Receiver under S. 28 of the present 
Act; he had in himself thë power to sue, and whether he 
obtained permission of the Court was a matter between him 
and the Court.’ : 

In the present case without the order of the Court he 
has not the. power. 

In Akula Paradesi v. Dhelli Jagannadha Rao (2) it is 
held “apart from any express power to sue conferred by. the 
Court, Receivers would have a right of action by virtue of 
mere possession.) This is an obiter dictum following upon 
a consideration of English authorities with little bearing upon 
the point actually in question in that case. 

The word “confer” in sub-clause (d) of O.e40, R: 1 would 
seem to suggest that until the Court made specific provision the 
Receiver is not inherently endowed with a right to sue. But 
even if it is held that “mere possession” gives such a right, it 
is doubtful if it would extend to making an application under 
©. 21, R. 89, Civil Procedure Code. ` At ` any 
rate in this case the. Receiver can only sue :qua- 
owner and mere possession cannot be said to put. the 

et. (1921) I LR 45 M 167: 42 ML J 53. — 
2. (1904) ILR 28 M 157 at 160, - 
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Receiver in the position of the owner. If he were claiming 
an interest by virtue of title acquired before the sale his mere 
possession would more easily support such a claim but I con- 
fess to considerable doubt whether in India a Receiver put into 
mere possession under O. 40, R. 1 (c), can arrogate to him- 
self powers to be conferred under O. 40, R. 1 (d). 

_ Nor do I think that he can be vested with such powers by 
operation of S..56 of the Provincial Insolvency Act. This 
section provides for the appointment of a Receiver for the 
property of the insolvent at the time of adjudication or after- 
wards. Such property shall thereupon vest in the Receiver 
and the section allows the Court to demand security from such 
Receiver and to provide for his remuneration, it also allows 
the Court to eject a trespasser, and also to mulct a Receiver 
for malfeasance. There comes the fifth sub-clause on which 
the petitioner relies “the provisions of this section shall apply, 
so far as may be, to interim Receivers appointed under S. 20.’ 
It can hardly be argued from this that under S. 56 the property 
vests in the interim Receiver with all the incidents of S. 28. 
S. 20 is-still the section governing the interim Receiver’s 
powers and he shall only have such of the powers conferrable 
on a Receiver appointed under the Code of Civil Procedure 
as the Court may direct. 

Accordingly there is no ground for revision. The peti- 
tion is dismissed with costs of the 1st respondent. 


A.S. V. es Petition dismissed . 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE PHILLIPS AND MR. JUSTICE 
RAMESAM. 


M. C. Chegganmull Sowcar ... Appellant* (Plaintif) 
T f 
Desur Manicka Mudaliar ... Respondent (Defendant) 


‘Contract Act, S. 59—Several debts dwe—Payment of money by debtor— 
Appropriation—Right to—Intimation by debtor—If to accompany payment— 
True rule as ° to—Concealed appropriation by creditor ineffective—Nego- 
liable Instruments Act, Ss. 68, 69—Presentment—A bsence of—Effect—Jurisdic- 
tion to sue—If determined by place for presentment. 

. Where a debtor who owes a number of distinct debts to the same creditor 
makes a payment, he need not make an intimation of the appropriation 
which he desires along with the payment -or so immediately after 
it is to form part of the same transaction. The words “with an intimation” 
in S. 59 of the Contract Act are not inconsistent with an intimation after a 
reasonable interval. If the creditor has not made an effective appropriation, 
there is no reason why .the debtor should not intimate the appropriation he 
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Wishes later on. ‘The essence of an appropriation is that it should be known 
to both parties and hence an uncommunicated appropriation is not complete 
as between them. Where the first communication of appropriation was by the 
debtor, though three or four’ months after the payment, and 


the creditor did not state his own appropriation till more than a year after, - 


when his suit for money was being tried, his concealed appropriation 
is ineffective as against the intimation by the debtor. Case-law on the subject 
discussed, 


A promissory note mentioned ‘‘Madras or any other place where you (the 
creditor) have your shop as the place of payment.” No presentment for 
payment was made either at Madras or any other place. Held, the creditor 
had no right to sue without presentment being first made. The word “place” 
in Ss. 68.and 69 of the Negotiable Instruments Act must be construed as in- 
cluding “places,” as it would be anomalous to require: presentment if one place 
ig mentioned, but none if two places are mentioned. Jf more than one place 
is mentioned, there must be presentment at one or other of those places, - 
“Per Ramesam, J. (Phillips, J. dubstamte) ~The Negotiable Instruments Act 
dees not provide that after presentation at one of several places, that one 
place to the exclusion of others is the place which determines jurisdiction for 
a suit. The question of forum for the purposes of a suit is unaffected by 
Ss. 68 and 69 of the Negotiable Instruments Act, an Act which has nothing to 
do with the qu-stion of jurisdiction. 
Appeal against the judgment and decree of the Hon’ble 
Mr. Justice Coutts Trotter (as he then was) passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 56 of 1923. 

_ M.A. Tirunarayanachari and K. B. Ranganatha Aiyar 
for appellant. | 

= V. 8. Govindachari and R. Rangaswami diyangar for 
respondent. 


The Court delivered the following 

JUDGMENTS :__Ramesam, J.: This appeal arises out of 
a suit to recover money due on two promissory notes.. The 
plaintiff is the appellant before us, the learned trial Judge 
having dismissed the suit except as to Rs. 800 admitted due 
by the defendant and deposited by him in Court. The suit 
was filed on the 24th of January, 1923, under the summary 
procedure. The defendant applied for leave to defend in 
February. Leave was granted on the sth of March and the 
written statement of defendant was filed on the 15th of March. 
The two suit promissory notes are dated 17th December, 1921 
(Ex. B) and 22nd December, 1921 (Ex. A) and carry interest 
at the rate of Rs. 2-13-0 per cent. per mensem. ‘The plaintiff 
and defendant ordinarily reside at Tindivanam in the South 
Arcot District. On the 22nd of April, 1922, the pizintiff 
through his Madras vakil Mr. Mahadeva Aiyar sent < notice 
demanding the balance due on Ex. B (Ex. V). iwo days 
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after, the same vakil issucd another notice, Ex. D, in which he 
mentions that he was really instructed by his client to demand 
the amount due on both the pronotes but that one of them 
was omitted from the first demand by mistake and the mistake 
having been detected the second notice was sent. In the 
second notice he mentions that two amounts of Rs. 1,000 each 
were paid on 3rd February and 16th April. The defendant in 
his reply notice Ex. VI, dated 1st May,1922, and in his written 
statement pleaded that besides the payments admitted by the 
plaintif he made two other payments, viz., a sum of Rs. 1,000 
on 5th January, 1922 and another sum of Rs. 700 on 22nd 
April, 1924. — I shall first deal with the payment of Rs. 700. 
The defendant examined himself (D. W. 1) and D. Ws. 2, 
3 and 4 to prove this payment. D. W. 2 is Krishnaswami 
Atyar, a clerk in the Firm of Srinivasa Aiyangar and Sons. He 
says his firm lent Rs. 1,200 to the defendant and that the 
defendant wanted it to give to some Marwari whose name he 
does not remember. D. W. 3 is Subramania Atyar, a clerk 
in the Official Assignee’s Office. He saw payment of some 
amount in hundred-rupee notes by the defendant to plaintiff 
at the gate of the High Court and he and D. W. 4 were pre- 
sent. D. W. 4 corroborates him. He does not know the 
number of notes, but he saw the counting by the plaintiff who 
said it was 17. Defendant himself swears that Rs. 700 was paid 
on 22nd April out of the Rs. 1,200 borrowed from Srinivasa 
Aiyangar and Sons. He sent word to the plaintiff-who was 
living at St. Thomas Mount. The plaintiff has not gone into 
the box. His clerk produced the account books which will 
be referred to later on and he does not know anything per- 
sonally about these transactions. The defendant’s ledger 
(Exs. 1 and 1-A) supports him. The result is, we must 
believe the evidence adduced for the defendant and find that 
this payment of Rs. 700 has been proved. Tt follows that the 
plaintiff is not an honest man. | 

The other payment of Rs. 1,000 is admitted by the plaintiff 
before us and also in the Court below at the time of trial. But 
his contention with respect to it is, that it was credited by him 
towards a third pro-note executed by the defendant to the 
plaintiff on’s5th November,1921, for Rs.1,000 carrying interest ` 
at 2 per cent. The defendant in his affidavit (dated 23rd 
February, 1923) which he filed for obtaining leave to defend 
mentioned in para. 5 : “ The account-book ofe the plaintiff 
himself may, if produced, substantiate the payment of the 
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said sum of Rs. 1,700.” In the counter-afhdavit of the 
plaintiff, para. 2, the plaintiff said :-“ I deny that the defend- 
ant paid the sums of Rs. 1,000 and Rs. 700 referred to in 
paragraphs 4 and 5 of the affidavit and say that the said pay- 
ments are absolutely false.” This statement of the plaintiff is 
now sought to be explained by his Advocate as meaning that 
the payments towards the suit pro-notes were meant to be de- 
nied and not the fact of payment itself so far as the payment 
of Rs. 1,000 is concerned. Even with this explanation, as far 
as the payment of Rs. 700 is concerned, I have already found 
that the statement must be false. As to the other payment, 
seeing that the defendant who sent the amount through his 
son, who signed in the plaintiffs account book and who must 
have informed his father of the entry, refers to the fact of 
entry in the account book in paragraph 5 of his affidavit and 
that the plaintiff himself relied on such account books at the 
trial to prove the credit towards another pro-note, I find it 
dificult to believe that the plaintiff, assuming that he is dis- 
honest, meant to deny the payment of Rs. 1,000 on sth March, 
1923. It seems to me unlikely that he meant to deny both 
payments on sth March and afterwards in August during the 
time of trial meant to admit one of them. It seems to me 
that the afidavit of the plaintiff who is a Marwari was drafted 
for him by a careless pleader or pleader’s clerk and signed by 
him without realising its full import. I make these remarks 
not for the purpose of establishing that the plaintiff is.an honest 
man__and with the other finding he cannot be made ‘honest__ 
but merely to know what the probability is. Whatever it may 
be, we have got the fact that he admits payment of Rs. 1,000 
and the only question is, whether there is a legally binding 
appropriation of the payment towards another pro-note. This 
other pro-note was mentioned to the defendant in his cross- 
examination and he was asked to produce his day book of that 
date. But he said he has not'got it. The day book produced 
by him begins from.21st November, but its nort-production is 
immaterial. He admitted the pronote after he was shown 
the entry in the plaintiffs book signed by the defendant’s son 


He said: “ This pronote amount was not borrowed for my 
business. You may look into my account. “The entry is 
signed by my son Ramalingam. I might have borrowed another 
amount from the plaintiff on 5th November, 1921 (By Coffrt) : 
1 did borrow, it. I have been keeping separate ledgers. 
There is a ledger prior to the one I have filed in Court but it 
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belongs to my own business while the one I have filed belongs to 
the joint business. Prior to November, 1921, l have got a day 
book for my own business. _ There is also a ledger page 
maintained for my dealings with the plaintiff for that period. 
The balance due on that ledger has been brought over to this 
ledger. lt would have been entered in all other ledgers like 
that. That is paddy business, joint business, and this is 
eround-nut business. In regard to my own business there 
would have been nothing there prior to November, 1921, and 
so it would not have been brought forward.” This deposition 
shows that the defendant admitted the pronote of sth Nov- 
ember, 1921, after some hesitation, but suggests that it is con- 
nected with some joint business which is a paddy business. He 
does, not say who the other partner is, nor does he say that the 
pronote was signed by himself and the other partner. Nor does 
he say that the plaintiff knew it was a business joint between 
defendant and another. I do not suggest by referring to his 
hesitation that the defendant is dishonest. I am satisfied that 
he has been honest throughout this case. But he hesitated 
at first probably because he was afraid that the entry signed by 
his son may bind him as an appropriation towards the other 
note. The defendant’s son was examined as D. W. 5. He 
was in school in the year 1921. He says his father gave him 
Rs. 1,000 and he paid it to the plaintiff but did not get any 
document or pronote. In cross-examination he admits his 


signature under the entry in plaintiffs day book, Ex. C, which 


shows that the amount of Rs. 1,000 was credited towards the 
pronote of sth November, 1921. He was then asked: 
“Q. You told your father what you wrote here? A. No.” 
This question suggests that he wrote the whole entry. It is true 
that the question is a double question and that double questions 
are not generally fair to witnesses. But seeing that the ques- 
tion was not objected to either by the witness or by his vakil 
Mr. Govindachari and seeing it is a very simple question which 
is not apt to eonfuse a witness, I think it is clear to me that 
neither the witness nor the defendant's vakil meant to sug- 
gest that the entry was not written by the witness. The only 
other alternatives are that the entry was written by some 
other person but signed by the defendant’s son or there was 
no entry then but the bare signature of the witness taken then 
and there was an interpolation afterwards. There is no re- 
examination of the witness suggesting such interpolation. 
Nor did, Mr. Govindachari seriously suggest before us, though 
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[ put the suggestion to him, that the entry was interpolated 
afterwards. Í cannot imagine that the Judge and the practi- 
ticners on either side were thinking that they were exhibiting 
the signature of the witness only as an exhibit, for, such exhibit 
is of no use in the case. I think all understood in the Court 
below that the whole entry with the signature was meant to be 
exhibited and that effect of the entry made by the plaintiff but 
not communicated to the defendant. Mr. Tirunarayana- 
chari, the learned Advocate for the plaintiff, contended that 
the notice, Ex. D, may be taken to be a notice of appropriation 
towards the note of sth November. But this contention can- 
- not be accepted. Ex. D makes no reference to the pro-note 
of sth November. ‘It is true that, in that notice, the payment 
of Rs. 1,000 on sth January was not mentioned as a payment 
towards the suit notes. But it cannot be necessarily inferred 
from this that the amount must have been credited towards the 
third note. There are other alternatives. The amount 
might have been kept in suspense or one might imagine that 
it was a mere piece of omission as Ex. D already shows that 
the vakil committed other mistakes. In Ex. VI the defend- 
ant mentions to plaintiff that that amount was sent towards 
the suit pronotes. ‘This is the first occasion on which an appro- 
priation known to both parties is stated. Mr. Tirunarayana- 
chari contends that a debtor can intimate the appropriation 
he desires only along with the payment or so immediately 
after it as to form part of the same transaction and cannot 
make his appropriation long after the payment. Itis true 
that if the defendant does not intimate his wishes along with 
the payment there is a chance of the creditor making an appro- 
priation and intimating to the debtor and thus shutting the 
mouth of the debtor for ever. But supposing the creditor 
has not made any appropriation, can it be said that the debtor 
cannot make the appropriation which he wishes, some reason- 
able time after, say, a week or a month or three months. It 
may be said that whenever he intimates such 4 wish after a 
reasonable interval it formed part of the same transaction as 
the payment. But should it be immediately after the pay- 
ment? I do not see why it should be immediately after’ a 
payment. The words “ with an intimation ” in S. -59, Indian 
Contract Act, are not inconsistent with an intimation after a 
reasonable ‘interval. So long as both have not made® an 
appropriation, I do not see why the debtor cannot intimate the 
appropriation he wishes to the creditor later on. Mr. Tiru- 
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narayanachari, though he had first denied that a debtor can- 
not do this, practically conceded this in his argument. In 
such a case, he said, the creditor leaves it open. If once so 
much is conceded it follows that the essence of an sa 
tion is that it should be known to both parties and if not com- 
municated by the creditor that it is left open, for, if we hold 
an uncommunicated entry in an account-book eftective, an entry 
in an informal note-book or a loose piece of paper or even a 
piece of paper put in an envelope and secreted or even a bare 
mental resolution to appropriate in a particular way (sworn 
to by the creditor) would bind the debtor. In the case of 
regular account-books generally ‘an extract of the account- 
book is sent to the opposite party according to the custom in 
commercial circles. In The Mecca (1) cited by the appellant 
Lord Herschell said at page 292 :_ 


“It is clear that if the appellants had merely entered in their own 
books an account such as was transmitted, it would not have amounted to any 
appropriation by them, and they would still have been at liberty to appropriate 
the payment as they pleased. It is equally clear, however, that when once 
they had made an appropriation and communicated it to their debtors, they 
would have no right to appropriate it otherwise. What, then, was the effect 
of bringing the items of debt into a single account, and transmitting 
if fo their debtors in the manner they did?” 


This quotation shows that so Jong as the appropriation 
Was not communicated to the debtor, the creditor can alter it 
afterwards, thereby showing that an uncommunicated appro- 
priation is not complete as between both parties. If it is so 
complete, one cannot alter it. There seems to be an analogy 
between this, and the communication of an acceptance of an 
offer of a contract or a revocation. The principle seems to 
be that unless both parties have known the entry it is not com- 
plete as between both the parties. It is difficult to see why 
an uncommunicated appropriation in an account-book should be 
binding on the debtor but the creditor may be at liberty to 
alter it. At page 294 Lord Macnaghten says : 


“But it has long been held and it is now quite settled that the creditor 
has the right of election ‘up to the very last moment,’ and he is not bound 
to declare his election in express terms. ` He may declare it by bringing an 
action. or in any- other way that makes his meaning and intention plain. Where 


‘the election is with the creditor, it is always his intention 


expressed 'orsimplied or presumed, and not any rigid rule of law that governs 
the application of the money. The presumed intention of tbe creditor 
maya’? doubt be gathered from a statement of account, or anything else which 
indicates an intention one way or the other and is communicated to the debtor, 
provided there are no circumstances pointing in an opposite direction.” 


E t. (1897) A C 286. 
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The use of the words “ express, implied or presumed, ” 
“communicated, ” “indicates an intention ” show that a con- 
cealed or secreted entry cannot satisfy the requiréments laid 
down by Lord Macnaghten. In Simson v. Ingham (2) 
Bayley, J. observed : : 

| “If indeed, 2 book had been kept for the common use of both parties 


as a pass-book, and that had been communicated to the opposite party, then 
the- party making such entries would have been precluded from altering that 


account. ” : 
~ ` See-also Friend v. Young (3) and Smith v. Betty (4) and 
Chitty on Contracts, pp. 851 and 852. In the present case, 
up to 1st May, 1922, neither party communicated his intention 
to the other. For the first time in Ex. VI the defendant 
mentioned that he paid the amount towards the suit notes. 
Within four months after the payment he repeated this in his 
affidavit of February, 1923. The plaintiff does not contradict 
it'up to the trial. I do not see that we must infer that he 
accepted the defendant's wishes, for he was pressing his suit, 
but it seems to be a piece of foolish and meaningless clever- 
ness'in not stating his own appropriation up to the trial. 
Though I am not able to infer that the payment must be taken 
to be appropriated by the creditor towards the suit notes under 
the circumstances existing on sth January, 1922, within the 
meaning of S. 59 of the Contract Act [see Rameswar 
Koer v. Mahomed Mehdi Hossein (5) ] all the later circum- 
stances up to the trial, I think, justify me in rejecting the plain- 
tiffs earlier concealed appropriation as ineffective and in hold- 
ing that the defendant's intimation in Ex. VI was reasonable 
in the ‘circumstances and binds both the parties. This con- 
clusion is not inconsistent with the expressions of Lord Mac- 
naghten in The Mecca (1) or of Vaughan Williams, Romer 
and Stirling, L. JJ. in Seymur v. Pickett (6) for the question 
whether the debtor may intimate if the creditor has left it open, 
did not arise and was-not considered in these cases. At first 
I thought this conclusion is hard on the plaintiff for the suit-on 
the. other note would now be barred. On the other hand 
Mr. Govindachari pointed out that a suit for contribution, by 
him against his partner will now be barred. ‘The result is I 
excluded all questions of hardship from my mind in dealing 








1. (1897) A C 286. . 
2. 2 Barnewall and Cresswell, p. 65, 107 E R 307 at 310. 
a. (1897) @Ch 421 at 437. 4. (1903) 2 K B 317 at 324. 
5. (1898) I L R 26 Cal 39 (P C). 6. (1905) 1K B 715. 
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with the case espccially as | have no sympathy with the plain- 
tiff. But I may now point out that suit on the other note 
by him will not be barred as the defendant’s deposition in 
August 23 is an acknowledgment of that note. Anyhow 
the plaintiff is not now entitled to recover Rs. 1,000. I 
have dealt with the case at great length just as the argument 
also took a little more than the usual time a case of this kind 
ought to have taken, because I was anxious to deal with the 
facts and the law only on the merits uninfluenced by the opinion 
which we have formed about plaintiffs honesty with reference 
to the other payment. It is admitted that the interest due 
to plaintiff is still due. The amount of interest was admitted 
also in Ex. VI in May, 1922. No arrangements were made 
for paying it up to the date of suit and even after the suit de- 
fendant deposited only the principal amount of Rs. 800 and 
not the interest, thus necessitating the appeal. But Mr. 
Govindachari contends for the defendant that the suit does 
not lie in Madras. He refers to Ss. 68 and 69 of the Nego- 
tiable-Instruments Act, and the suit notes mentioned “in 
Madras or any place where you have your shop as the place 
of payment”. The only specified place is Madras. But 
the other clause might cover a number of other places. Mr. 
Tirunarayanachari argued that Ss. 68 and 69 do not apply as 
more than one place is mentioned. But the word “ place” 
must be construed as including “places” as it would be 
anomalous to require presentment if one place is mentioned 
but none if two places are mentioned. If more than one 
place is mentioned there must be presentment at one or other 
of those places. The demand by Ex. D does not amount to 
a presentment. The result is strictly the plaintiff has no 
right of action to sue without presentment but the defendant 
did not take the point in this shape, namely, that the plaintiff 
has no right to sue but raised only the question of jurisdiction. 
I do not see haw these sections can help the defendant on the 
particular plea he has taken. The object of presentment 
seems to be to give the defendant an opportunity to pay, and 
until presentment no right to sue arises. But the Negotiable 
Instruments Act does not provide that after presentation at 
one of several places that one place to the exclusion of others 
is the place which determines jurisdiction for a suit. Nor do 
I fină any such provision in the corresponding English Law, 
S. 87 of the Bills of Exchange Act. The section of the 


Civil Procedure Code which mentions the place of performance 


LI 


of the contract also as giving- jurisdiction stands and is-un- 
affected by Ss. 68 and 69 of the Negotiable Instruments Act, 
an Act which has nothing to do with the questions of jurisdic- 
tion. I must, therefore, disallow the plea of the defendant, 
a plea which is important only on the question of costs. If 
the defendant’s plea had been upheld we would disallow all 
costs to plaintiff while giving a decree for interest, but as it 
is by the defendant’s waiver of plea of right of suit that the 
plaintiff is able to get a decree for the balance of principal 
and interest I must disallow plaintiff's costs in the Court below. 
But the defendant’s omission to admit the interest or deposit 
has necessitated the appeal. I therefore award plaintiff pro- 
portionate costs on the amount of interest in appeal only. The 
result is, the plaintiff will have a decree for the amount of 
interest due up to the date of deposit of Rs. 800 in Court with 
further interest on it from the date of the Lower Court’s 
decree at 6 per cent. up to date of payment. Plaintiff will 
have proportionate costs in appeal only on such amount. He 
will pay defendant's costs onethe rest of his claim throughout. 

Phillips, J.: | agree. On the question of jurisdiction 
I entertain some doubt, but 1 am not prepared to differ from 
my learned brother’s opinion. I accordingly concur in the 
order proposed by him. | 

T. S.V. 


THE MADRAS LAW JOURNAL REPORTS. 251 


Appeal dismissed with u modification. 
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IN THE HIGH COURT OF JUDICATURE at MAdras. 


PRESENT :—MR. JUSTICE VENKATASUBBA RAo. 
Kandala Thiruvenkatacharlu and 
others Appellants* (Plaintiffs) 


Y. 
Shaik Altoo Sahib Respondent (Defendant). 


Inam—Resumption—Service tenures—Nature and incidents of—Classification 


—Resumability—Burden of proof—Presumptions—Finding when open to attack 


in second appeal—Mudam service—Incidents of. . 


In a suit by the plaintiffs, inamdars of a village, to resume lands which 
were originally granted for mudam service, the Courts below held on the 
whole evidence apart from the burden of proof that the lands were not resuma- 
ble and that there had been no default in the performance of the services. 
Held, the findings must-be accepted in second appeal in the absence of anything 
to show that wrong inferences were drawn from the facts proved. 

Duties of mudam enumerated. 

A finding that land is not resumable implies that the grant was burdened 
with service, and the determination of the question of resumability depends on 
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the ‘nature of the tenure. For this purpose, grants are divided under: two 


main headings, viz., those burdened with service and those made in lieu of. 


wages. Nature of the two classes of grants considered. 

Where the question arises as to the class to which a specified grant belongs, 
there is no presumption either that it was made in lieu of wages for service, 
or when the grantor proves that the services were personal, that the grant was 
made in lieu of wages. The onus is entirely on the person claiming resumption 
to make out his title to resume. Case-law discussed. ji 

Second appeal against the decree of the Court of the 
Subordinate Judge of Chittoor in A. S. No. 160 of 1921 
(A. S. No. ¢ of 1921, District Court, Chittoor) preferred 
against the decree of the Court of the District Munsif of 
Tirupati in O. S. No. 402 of 1919. 

C. S. Venkatachariar and N. S. Rangaswami Aiyangar 
for appellants. 

B. C. Sankaranarayana for respondent. 

The Court delivered the following 


JUDGMENT :__The plaintiffs, who are the inamdars of 
Lupuchendrapet, seck to resume the plaint land which was 
granted for mudam service and to recover possession of it 





with mesne ‘profits. The defendants contend that the land 
has been in the possession of their family for about 150 years 


and that they are entitled to enjoy it so long as they are able 
and willing to perform the duties of mudam, that there has 


been no default and that the land cannot, therefore, be 
resumed. 


The District Munsif has found that the land is not re- 
sumable and the Subordinate Judge has confirmed this find- 
ing. 

The plaintiff has filed the present appeal. The Lower 
Appellate Court on a review of the whole evidence has come 
to the conclusion that the grant cannot be resumed. 

This is what the learned Judge says : 


ka 


“I am not satisfied on the evidence that the inam is resumable.” 
The appeflant asks me to reverse this finding. 


The learned Judge has also found that there has been 
no default on the part of the defendants and the correctness of 
this part of his judgment has not been questioned. 


“In arriving at his conclusion that the grant is not. re- 
sumable, the Subordinate Judge has relied to some extent 
upofi the conduct of the plaintiffs as disclosed in various pro- 
ceedings and upon the incongruous statements. which they 
made from time to time. He has also relied upon the fact that 
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the defendants have expended money and dug a well. Fur- 
ther, the defendants and their ancestors have been Jong in 
possession and the second witness for the plaintiff, who is 
70 years old, has admitted that the grant was made before 
his time. l 

Mudam’s duties are said to consist in looking after the 
harvest of the crops, watching the heaps of harvested produce, 
placing seals upon them, preventing removal of cow-dung- from 
waste lands and general supervision of harvest operations. 
The first witness for the plaintiff admits that the inamdars 
as well as the ryots are interested in the performance of these 
duties. I need not go more minutely into the evidence. 
Although the Sub-Judge refers to certain authorities which 
contain observations regarding onus of proof, he has not 
himself decided the case with reference to any presumptions. 
His finding ts the result of his appreciation. of the evidence 
independent of the rule of onus of proof. It has not been 
shown that his finding is wrong or vitiated by any mistake and 
I must therefore accept it in Second Appeal. 


Regarding the nature and incidents of service tenure and 
the presumptions that may be drawn in dealing with such 
tenures, there has been a fairly long argument before me. I 
shall therefore proceed to discuss these points. The finding 
that the land is not resumable implies that the grant was 
burdened with service. 


_ To determine whether- the grant is resumable of- not, 
regard must be had to the nature of the tenure. Was the 
grant made in lieu of wages for service or was it an absolute 
grant subject to the condition of the performance of the ser- 
vice? First, dealing with grants of the former description, 
the relation between the grantor and the grantee is that of 
master «and servant. Instead of remunerating the ‘servant 
by wages, the master grants land to him and treating.the rent 
payable as equivalent to wages the grantor makes a remission 
of the rent. The contract, however, is, in essence, one of 
service and as the master can, on terminating the employment, 
cease to pay wages, in like manner he may resume the grant 
on dispensing with services. The servant cannot compel his 
master to continue to employ him on the score that he is 
willing and able to serve. 


Now let me turn to the second description of gMnts, 
those burdened with service. The position here is that there 
is an absolute grant but a condition is annexed to it. On 
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the breach of the condition, the grant may be resumed. The 
condition being the rendering of the service, if the grantee 
commits default in its performance, the grantor becomes en- 
titled to resume the grant. The mere fact that the grantor 
no longer requires service does not give him the right to re- 
sume the grant. Whether he requires the service or not is 


immaterial, the only question being whether there has been 
default on the part of the grantee. 


It is also recognised that in the case of a grant burdened 
with service, it may be made a condition of the grant that it 
should cease when the services are no longer required. But 
in the absence of a provision to that effect, land held under 
that grant is not resumable unless the grantee commits default. 
This does not affect the main division of the grants under 
two headings, namely, those burdened with service and those 
made in lieu of wages. [See Forbes v. Meer Mahomed 
Tuquee (1), Lakham Gavda v. Keshav Annagi (2) and 
Yellava Sakreppa v. Bhimappa Gireppa (3)]. 


Where there is a grant in writing and it is produced, on 
a construction of it, will depend the nature of the tenure, whe- 
ther the grant was made-in lieu of wages or was burdened with 
service. But, where, as in the present case, either the original 
grant was not in writing or in any event is not before the 
Court, the nature of the tenure can be determined only on 
the evidence given. The Subordinate Judge agreeing with 
the Trial Court has found on the evidence that the grant is 
not resumable. Where an inference is drawn from certain 
facts or circumstances, it must be. shown that the Lower 
Appellate Court has made some mistake before its finding can 
be set aside in second appeal. I am not satisfied that the 
appellant has succeeded in showing that the finding is liable 
to be reversed. 


The appellant’s learned vakil has contended that this 
appeal ought to be decided with reference to two presumptions: 
one of them broad, the other more limited.. When the 
question arises as to the class to which a specified grant be- 
longs, he contends that it should be presumed that the grant 
was one made in lieu of wages for services. Putting it in other 
words, the grantor has only to come to Court and show that 
it is a service grant. Nothing further need be done by him 


andethe Court is bound to presume that the grant was in lieu 
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of wages. The next presumption which he asks should be 
drawn is, that when the grantor proves that the services are 
personal the Court should infer that the grant was made in 
lieu of wages. The range of this presumption is somewhat 
more limited, for, this assumes that the grantor has at least 
to prove one fact, do nothing more and the Court will at once 
presume that the grant is resumable. 


For making either of these presumptions, I do not be- 
. lieve there is the slightest ground. Presumptions are not 
made at random. Some connection must be shown to exist 
between the fact proving and the fact to be proved, which 
warrants an inference from the one to the other when the 
two are brought into proximity. On many and varied circum- 
stances may depend what kind of grant a man may choose to 
make. To presume at the very outset of a case that the 
grant is one in lieu of wages, does not seem to be in conformity 
with reason. 


The second presumption referred to is, in my opinion, 
also opposed to reason. Having regard to the springs of 
human action, can it be said that a man is less likely to make 
an absolute grant burdened with personal service, or again, 
can it be said that when services are of a public nature there 
Is any strong impelling motive for not making the grant in 
lieu of remuneration for those services ? There exists thus 
on principle no ground for making either of the two’ pre- 
sumptions. I am also satisfied that ‘this is the position 
established by authority. 


Before discussing the cases on the point, I should like, 
in order to remove a confusion that. prevails, to refer to a 
presumption that is permissible and has often to be drawn. 
When a,Zemindar’seeks to resume a grant, the question arises, 
is the land included.in the zemindari ? This will depend up- 
on whether the revenue from the land was or was not included 
in the assets of the zemindari at the time of the settlement. 
If. it was included, the right of resumption would be with the 
Zemindar, if not, he would not have that right. If there js 
no direct evidence to show whether the revenue 
was or was not included, you may turn to the nature, of 
the services as they may furnish a clue. If the services were 
personal to the Zemindar, it may reasonably be assumed that 
the Government would not have exempted the-land from the 
revenue but would have treated it for the purpose of the settle- 
ment as revenue-paying land. The reason is obvious. It was the 
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Zemindar that had the benefit of the services and there would 
be no reason why the Government should not assess the land 
to revenue, for, the services were after all an equivalent of the 
rent. A presumption is therefore made that when the services 
are.proved to be personal, the right of resumption, if it exists, 
vests in the Zemindar. This is the presumption that decided 
cases very often refer to and this presumption and its implica- 
tions are misunderstood and. some loose thinking has, I am 
afraid, given rise to some laxity of expression. 


I shall now examine the cases on the point. . Forbes 
v. Meer Mahomed Tuguee (1) is one of the earliest and 
most authoritative of the decisions. The Zemindar sued for 
the resumption of a jaghir. _ Their Lordships of the Judicial 
Committee deal with two questions (1) regarding the nature 
of the tenure on which the lands were-held, (2) whether the 
jaghir lands were made the subject of assessment at the settle- 
ment. Having held on the second point that the jaghir was 
included in the zemindari, their Lordships proceed to ask the 
question: "But is it a necessary consequence of this finding that 
the appellant is entitled to resume these jagh:r lands ?” 
They then observe that his right to do so must depend upon 
the nature of the tenure. They distinguish between the two 
categories of grant and conclude that the grant before them is 
one burdened with service. -- -In the course of the discussion 
they observe that the grantees they were dealing with were not 
thé private servants of the Zemindar.But they do not anywhere 
say that if the services were private or personal, there would 
arise a presumption that the grant was made in lieu of wages. 
On the. -contrary,-in the concluding paragraphs of their judg- ' 
ment, they remark that it lay emphatically upon the Zemindar 
who ts seeking to dispossess or to rackrent the grantees to make 
out a clear title to.resumption. He, in their opinion, failed to 
discharge the onus and his suit was therefore dismissed. This 
case, therefore, far from recognising the rule of presumption 
contended for by the appllant, clearly lays down that the rule 
is the other way, namely, that the onus of proof is upon: the 
grantor. claiming resumption. : 


Lakham Gavda v. Keshav Annaji (2) is a suit by the 
inamdar to resume lands allegéd to be held on service tenure. 


‘e Jenkins; C J. and Chandavarkar, J., assume for the 
purpose of their judgment that, the tenure was connected with 
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services and proceed to examine if the plaintif was entitled to 
resume. They refer to Forbes v. Meer Mahomed Tuquee (1) 
and the classification of grants adopted in that case, and in the 
end dismiss the plaintiff’s suit observing that it lay upon him 
to make out that the combination of the grantee’s interest and 
his obligation to serve was such, as to permit of resumption. 
This case follows the Privy Council decision and holds that 
the onus is upon the party claiming the right to resume. 


_ A contention similar to the one advanced by the appellants 
was raised in Yellava Sakreppa v. Bhimappa Gireppa (3): 
The learned Judges rejected it saying that there is no pre- 
sumption that where the services are personal the grantor has 
a right to resume the land. They say that that is the Bombay 
law, though they add very guardedly, that the law is possibly 
different in Calcutta and Madras. This does not show that 
the law is in fact different in these provinces but it clearly 
shows that in Bombay such a presumption is not drawn. 


The question again arose in Chandrappa v. Bhima-bin- 
Dasappa (4). . Beaman, J. refused to recognise any such dis: 
tinction between public and private services remarking’ that 
the distinction attempted is vicious. : 


In Baslingappa v: Chandrappa (5) it was.again held that- 


the onus is upon the plaintiff seeking to resume. 


With reference to the observation in Yellava Sakreppa 


v. Bhimappa Giréppa (3) that possibly the law in Madras 13 


different, I must point out that Lakham Gavda v. Keshav 


Annaji (2) has been followed in this province in Ramaswami_ 


Pattar v. Lakshmi Varassiar (6), and that Yellava Sakreppa 
v: Bhimappa Gireppa (3) has been referred to and followed 


by Seshagiri Aiyar, J. in Mrutyunjayudu v. Rajah of’ Pitta- 
puram .(7).- It cannot therefore-be said that the Madras 


law is different from the Bombay ‘law on this point. 


Radha Pershad Singh v. Budhu Dashad (8) relied on 
by the appellant proceeds, with all respect, on a misconception. 
In it, a two-fold classification of grants is made. First it is 
said there is a distinction between a grant for services of a 
public ‘nature and a grant for services of a private nature. 
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3. (1914) I LR 39 Bom 68. 4. (1918) ILR <3 Bom 37. 
5. (1916) 18 Bom LR 695. 6. (1923) 17 LW 514. 
7. (1915) 30 M L J 132. ya 8. (1895) I L R 22 Cal 938, 
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In the former the Zemindar cannot resume, while in the latter, 
he may. Secondly, it is said, that there is distinction betwecn 
grants of an estate burdened with service and grants in lieu 
of wages. This two-fold classification is, in my opinion, un- 
necessary and loses sight of the real principle involved: The 
main division as pointed cut by Beaman, J. in Chandrappa v. 
Bhima-bin-Dasappa (4) ‘is that of grants burdened with 
service and that of grants by way of wages for service. Each 
of these two main categories may again be sub-divided accord- 
Ing to the nature of the services, personal or public. The 
judgment in Radha Pershad Singh v. Budhu Dashad (8) 
loses its value by reason of this mistake and I.am not prepared 
to agree with the view that when services to be rendered are 
personal the grantor has a prima facie right to resume the 
grant. It further seems to me that Radha Pershad Singh v. 
Budhu Dashad (8) is opposed to the authority of the Privy 
Council decision in Forbes v. Meer Mahomed Tuquee (1). 


If the Madras cases are examined they do not support 
the appellant’s contention. 


The sentence in Sanniyasi v. Salur Zamindar (9) 
that is relied on reads thus :— 


“It is ordinarily competent to a Zemindar to dispense with such ser- 
vices. and to resume the tenure.” j 


This may ‘only mean that if the grant is in lieu of wages 
it may ordinarily be resumed. There is nothing to show 
that the learned Judges meant to say that if the services are 
personal they would presume that the grant was one made in 
lieu of wages. I cannot regard this as an authority for the 
proposition contended for. 


In Mahadevi v. Vikrama (10) the following passage is 
relied on : 


“Now it is admitted on behalf of the appellants that if the land was 
held on service tenure it is resumable at the will of the Zemindar for the time 
being in possession.” 

What is the tenure that is referred to in the above pass- 
age? All lands held on service tenure are not resumable. 
There are two kinds of service tenures. The learned Judges 
were presumably referring to grants made in lieu of wages. 
The words literally taken mean that both kinds of grants are 
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resumable which, of course, is not the case. Tam unable to 
see how this supports the appellant’s contention. 


In Sri Rajah Sobanadri Appa Rao Bahadur v. Sri Rajah 
Venkatanarasimha Appa Rao Bahadur (11) there is an obser- 
vation at page 408 that it is for the grantee to make out that 
tne land is not resumable. This case went up to the Privy 
Council and the decision of the Madras High Court was con- 
firmed. But their Lordships ‘of the Judicial Committee, 
while agreeing with the conclusion of the learned Judges, 
observe that their judgment does not imply that they adopt in 


entirety their reasoning. This is an important: reservation 
and must not be lost sight of. | 


In Vadisapu Appandra v. Vyrichendra V cerabhadraraja 
Bahadur (12), there is a passage at page 408 to the cffect that 
in this Presidency there is a series of decisions and that where 
a land granted on service tenure was included in the assets of 
zemindarj at the time of the settlement there is a presumption 
that the Zemindar can resume. This only means that if the 
question is between the Zemindar and the Government as to 
who has the right to resume, the fact that the land is included 
in the zemindari. indicates that the right vests in the zemindar. 
This passage does not help the appellant. There is another 
passage at p. 409 where the learned Judges say 
that in the case of a grant subsequent to permanent settlement 
to which personal services are attached, the burden of proving 
that it is not resumable is on the grantee. In the first place, 
with all respect, I cannot accede to this proposition. Secondly 
what difference does it make in regard to the present question, 


whether the grant was prior to or subsequent to the permanent 
settlement? 


There is one other case cited by the appellant to which 
I must refer. In Gajapathi Maharaju Garu v. Sondi Praha- 
lada Binoy Ratna (13), Ayling, J., obsetves at page 180 that 
the services are of a personal character and for that reason the 
inams are resumable by the Zemindar. This observa- 
tion, if I may say so with respect, is not quite 
accurate and I may point out that in a later case, the 
same learned Judge expresses his view somewhat very differ- 
ently. In Mrutyunjayudu v. Rajah of Pittapuram £7), 
Ayling, J., differing from Sadasiva Aiyar, J., observes: 


7 (1915) 38 MI. J 132. 11. (1902) I LR 25 M 403. 


12.. (1911) 2M W N 406. 13. (1914) M WN 179. 
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_ “I can find no authority for holding that the nature of the services 
makes any difference in the case of such a grant, though in the case of a service 
grant, where lands are held and enjoyed in lieu of wages, the power of arbitrary 
resumption would largely turn on whether the services were private or public.” 


By reason of the difference of opinion there was a Letters 
Patent Appeal and Seshagiri Aiyar and Phillips, JJ., held, 
Sir John Wallis, C. J., dissenting, that the grant was a grant 
burdened with service and was not resumable. ‘The judgment 
of Ayling, J., was upheld. Seshagiri Aiyar, J., at page 144 
observes: | 

“The next contention is that as the service was personal it was open 
to the Zemindar to dispense with it and to resume the land. Here again, it is 
not in every case of personal service that the grant can be resurned.” 

It is thus clear that both on principle and on authority, 
neither of the presumptions contended for by the appellant 
can be accepted. The plaintiff who seeks to resume “must 
make out his title. 


As the appeal has been argued at some length, I have 
reviewed the law and shown what in my opinion the right 
principle is. But as I have said, the Lower Appellate Court 


‘has not considered the case with reference to any rule of onus 


of proof, but has on the other hand arrived at a finding on a 
consideration of the entire evidence. Whether my view | is 
correct or: not it.tollows, that the judgment of the Subordinate 
Judge must stand. The second appeal fails and is dismissed 
with costs. 


T.S. V. A ppeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR VICTOR Murray Coutts TROTTER, 
Chief Justice -AND MR. JUSTICE VISWANATHA SASTRI. 


S. R. Muthuswami Aiyar and Sons, 
Firm by one of their partners, 
S. R. Muthuswami ne _.. Appellants*in Appeal No. 46 
| of 1924. (Plaintiffs) 


v. 
V. V.C. Ramalinga Mudaliar (dead) 
and others ... Respondents in Appeal No. 46 
of 1924 (Respondents. ) 
Vontraci—Breach by seller of—Advance paid on contract—Repayment of— 
Swit to enforce—Chain of buyers and sellers—Buyer a seller higher up in— 
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Breach of contract by him cuith third party—Plea of—If open to seller in suit 
to recover advance received by him under contract. 

There: was a sale of a number of bales of yarn in the first instance by the 
Madura Mills to V, who sold them to the plaintiff, who sold to H, who sold to 
M, who sold to 4, who again sold to the defendants, who sold in their turn to 
the plaintiffs. Plaintiffs did not take delivery from V or give delivery to H 
and all the contracts down to the goods reaching the defendants were settled 
in’one way, or another, the ultimate result being that the bales weie never deli- 
vered to anybody because the ultimate buyer, V; obtained a cancellation of his 
contract with the Madura Mills and the defendants themselves settled with 
A who got some money out of them. 


In a suit brought by the plaintiffs, treating the contract as a nullity, for 
the recovery of the sum paid by him as advance on the contract, the defendants 
contended that the plaintiffs could not sue them because they themselves were 
in default higher up in the chain of buyers and sellers, 


Heid, that the defendants having contracted to deliver the bales to the 
plaintiffs, they could not be heard to say that the plaintiffs were out of Court 
because they had been in default at an earlier stage of the series and broken 
a contract not with the defendants but with somebody else. 


For the purpose of adjusting the rights of parties each contract must be 
considered solely: by itself. 


Appeals against the decrees of the Court of the Second 
Additional Subordinate Judge of Madura in Original Suit 
No. 21 of 1922 (O. S. No. 10 of 1922 on the file of Subordi- 


.. 


nate Court, Madura). j 


A. Krishnaswami A tar and K. V. Sesha' Aiyongar for 
appellants. 


3. Faradachariar and N. Chandrasekara Aiyar for 
respondents. 


The Court delivered the following 


JUDGMENTS :__The Chief Justice: This appeal has 
given rise to a very interesting argument none the less so that 
both Mr. Alladi Krishnaswami Aiyar and Mr. S Varadachari 
who argued the appeal with great ability agreed in saying that 
whatever the result of the case was to be, the judgment of the 
learned Judge, which was a sort of compromise between the 


case of the plaintiffs and the defendants could not possibly 
stand. i 


The facts are very short. The contract relates to a 
batch of bales of yarn and the contract in question in this suit 
is one of 28th August, 1918 for the sale of 86 bales by, the 


Jefendants as sellers and the plaintiffs as buyers. The plain- . 


tiffs paid on,the contract an advance of Rs. 6,966 and their 
claim is for that money with interest. 
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The point that arises in the appeal is best shown by an 
account of the history of these bales. There was a sale in the 
first instance by the Madura Mills to Venkatachalapathy Aiyar 
and Sons who sold them to the plaintiffs, who sold to Hanu- 
mantha Aiyar, who sold to P. S. N. Muruganathan Chettiar 
and Sons, who sold to Arumuga Mudaliar and Sons, who 
again sold to the defendants, who sold in their turn to the 
plaintiffs so that the plaintiffs occur twice in the chain. What 
happened, of course, was that the market was in a highly specu- 
lative state and that each one of these sales was made at a pro- 
ft. But at the end the market price had fallen and the goods 
were not worth what the various buyers had paid for them. 
In these circumstances the plaintiffs brought the action in 
which they did not claim damages based on the difference 
between the contract and the market.price but agre2d to treat 
the contract as a nullity on the return of the advance they had 
paid together with interest. The answer of the defendants 
is that the plaintiffs cannot sue them because they themselves 


were in default higher up in the chain of buyers and sellers. 


Plaintiffs did not take delivery from Venkatachalapathy Atyar 
or give delivery to Hanumantha Atyar and all the contracts 
down to the goods reaching the defendants were settled in one ` 
way or another, the ultimate result being that the bales were 
never delivered to anybody because the ultimate buyer, Ven- 
katachalapathy Aiyar obtained a cancellation of hiş contract 
with the Madura Mills and the defendants themselves settled 
with Arumuga Mudaliar who got some money out of them. 


_ The short point put for the defendants is that as the plaintiffs 


themselves were in default higher up in the chain of buyers 
and sellers they cannot have any remedy against the defend- 
ants. a ; 


The first thing that emerges is that this was in «fect a con- 
tract for specife goods. The bales are described and their 
whole history is given. On that it would be possible 
for Mr. Varadachariar to argue that the contract on its 
true construction was a contract for specific goods conditional 
on their reaching the hands of the defendants. But that argu- 
ment: is of no assistance to him, because the position would 
then be that its impossibility of performance having arisen 
though through no fault of the defendants they could not, 
under Indian Law, retain the moneys they had received from 
the plaintiffs by way of advance. I am putting it in favour 


L. | THE MADRAS LAW JOURNAL REPORTS. 263 


of the defendants because it is quite obvious that it would be 
equally arguable to say that as the defendants had agreed to 
deliver certain bales of yarn they had put themselves in the 
position of warranting that the sellers in all the preceding 
links in the chain would fulfil their contract. In order to 
succeed in this suit, which I have already pointed out is not 
one for damages, the defendants have to go further and say 
that by reason of the plaintiffs’ default to deliver to Hanu- 
mantha Aiyar, the plaintiffs are disentitled to take the attitude 
that this contract must be looked at by itself, as they were 
indirectly responsible by their failure to fulfil the contract with 
a third person for the default_the inevitable fault__of’ the 
defendants. 


The point is not covered by any direct authority but it 
appears to me that the law on the subject is clear. The de- 
fendants-undertook to deliver bales to the plaintiffs and ran 
the risk of a break of any one of the links of the chain which 
preceded their contract. In my opinion, it is a mere accident 
that one of those links__it may be the defaulting link is the 
plaintiffs themselves. If I am right in my view that the de- 
fendants took the risk of all previous’ contracts being duly 
executed, they took the risk of the breach of the-plaintiff’s con- 
tracts, either with Venkatachalapathy Aiyar as buyer or with 
Hanumantha Aiyar as seller, as well as any other of the links. 
I may further point out that if the defendants were right in 
their contention, it would be difficult for them to justify the 
fact that having brought a suit against Arumuga Mudaliar 
and Sons. they settled it on terms whereby they put money into 
their pockets for this breach. In my opinion, the defendants, 
having contracted to deliver these bales to the plaintiffs, they 
cannot be heard to say that the plaintiffs are out of Court be- 


cause they had been in default at an earlier stage of the series 
and broken a contract not with the defendants but with some- 


body else. 


‘Although we listened to a very able and interesting argu- 
ment from both the learned vakils, I do not myself think that 
it-is really a matter of very great difficulty and it seems to me 


for the purpose of this case that it may be treated as an’acci- 


dent that the plaintiffs’ name recurs twice in the series of 
buyers and sellers because I think that for the purpose df ad- 
justing the rights of parties each contract must be considered 
solely by itself. 3 
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The result is that the appeal will be allowed with costs 
throughout and the defendants ordered to return the deposit. 


I see no justification for the plaintiffs claiming interest at 
the rate of 12 per cent. and I think the justice of this case 
will be met if the defendants, who have had the plaintiffs’ 
money in their pocket all these years, be ordered to pay in- 
terest at the rate of 6 per cent. from the date of default, 
which is the 2nd September, 1921, till to-day and further 
interest at the rate of 6 per cent. till payment. | 


‘The other Appeal, No. 99 of 1924, will in consequence 
be dismissed’ with costs. 
Viswanatha Sastri, J.:— | agree with my Lord. 


Pe Ds N l Appeal No. 46 allowed; 
Appeal No. 99 dismissed. 


In THE Hicu Court oF JUDICATURE AT MADRAS. 
Present:__Mr. JUSTICE KUMARASWAMI SASTRI AND 
Mr. Justice VENKATASUBBA RAO. 


N. K. N. Ramier and brothers, 
through one of the partners E 
N. K. N. Perumal Aiyar ... Appellant* (Plaintif) 
ae, AI l 
Durwas ‘J. Subbier and others ... Respondents (Defendants 


and additional respondent). 


Contract—Breach of —Damages—Re-sale after long delay—Liabiltty of pur- 


chaser from vendee—When arises. 

The plaintiff purchased from R some bales of yarn and sold them to the 
defendant. According to the contract with R the goods were to be paid for 
and taken delivery of thirty days after arrival. Under the contract between 
the plaintiff and the defendant, there was an express stipulatioa, that all the 
terms of the contract between’ the plaintiff and R should be embodied in the 
contract with the defendant and that the latter -was liable to pay any loss or 
damage which the plaintiff might have to.pay R by reason of the defendants’ 
breach. As the defgndant did not pay for the goods when the shipment arrived, | 
R had them re-sold long after the breach, but the delay was at the instance 
of the plaintiff. The evidence disclosed that at the time of the breach the 
prices were rising though at the time of the re-sale the market had fallen. In 
a suit for damages against the defendant for breach of the contract, Held, the 
plaintiff would get a right of action only if it is shown that the defendant by 
his coriduct or ‘by request wanted the time for the performance of the contract 
to be extended. If, however, without reference to the defendant, the plaintiff 
asked 8 to extend the time for performance, he could not saddle the other with 
any damages. i 


oe E a M 
¥Appeal No. 152 2f 1923. gth November, 1925. 
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Quaere: Whether the rule of law that a re-sale of goods not taken delivery 
of should be within a reasonable time after the breach is abrogated in cases 
where the contract gives a discretion to the seller to have the re-sale when 
they chose? l . i 

Appeal against the decree of the Court of the 2nd addi- 
tional Subordinate Judge of Madura in O. S. No. 103, of 1921 
(O. S. No: 24 of 1921 on the file of the Court of the Sub- 

ordinate Judge of Madura). 
K. S. Krishnaswami Aiyangar and C. Krishnamachariar 
tor appellants. : 

C V. Ananthakrishna Aiyar for respondents. 

The Court delivered the following 

Jupcment :— The plaintiff is the appellant. Ehis 
appeal relates to damages for breach of a contract entered 
into by the defendant with the plaintiff. The appellant pur- 
chased from Messrs. Ralli Brothers certain yarn bales in 
December, 1917. Out of these he sold 24 bales to the 
defendant by two contracts dated 8th and 9th January, 1918. 
8. bales were delivered, accepted and paid for; and out of the 
16 bales it was held that 7 bales. were not according to ship- 
ment and as regards 9 bales that although they were according 
to shipment the plaintiff has not proved any damages by rea- 
son of the defendant’s breach. Although the appeal was 
filed with reference to the 16 bales the appellant’s vakil said 
that he would argue the appeal only as regards the 9 bales. 

According to the contract the goods had to be paid for 
and taken delivery of thirty days after their arrival. They 
arrived on 20th June and 21st September, 1918. They would 
have been paid for and taken delivery of on 20th July -and 
21st October, 19:8. The plaintiff did not admittedly take 
delivery of these goods and Messrs Ralli Brothers sold them 
through Messrs. Dowden & Co., on 23rd May, 1919. The 
contract under which the plaintiff sold to: the defendant goods 
which he had brought from Messrs. Ralli Brothers contained 
an express stipulation that all the terms of the contract between 
Ralli Brothers and the plaintiff should be embodied as part of 
the contract between the defendant, and the palintiff and he 
was bound under the contract to pay any loss or damage whieh 


the plaintiff could have sustained by reason of the defendant's 
breach of the contract so-far as Messrs. Ralli Brothers were’ 


concerned. The ground on. which the subordinate Judge 
has dismissed the claim as regards these bales is that the sale 
by Messrs. ,Ralli Brothers was long after the date 
of the breach and that at the date of the breach there was no 
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damage because the prices were rising. . This finding is con- 
tested by the appellant. There can be little doubt that the 
date of the breach in law would be 20th July, and 21st Octo- 
ber, 1918, that is on the expiry of a month after the date, 
when goods had arrived and notice of arrival was given. The 
case of the appellant.is that because the contract gave the dis- 
cretion to sell when Messrs. Ralli Brothers chose, the case is 
taken out of the rule of law that a re-sale has to be within: a 
reasonable time after the breach and reference has been made 
to Benjamin on Sales, latest edition, page 854, which refers 
to Jones v. Gibbons (1), and which case is referred to with 
approval in Pearl Mill Co. v. Ivy Tannery Co, (2). The 
question how far in Indian Law mere discretion given in a 
contract to sell, if there should be a breach, can override limi- 
tation of reasonable care and reasonable time, is not free from 
doubt, and we do not think it is necessary to express an opinion 
on that point in view of the findings of fact which we have 
arrived at in this case. : The case of the plaintif rests on two 
grounds. He says “Here is a contract of indemnity. You 
agreed to pay me whatever loss I might have sustained by rea- 


- sọn of not being able to perform the-contract owing to your 


breach.” The second case is that ‘apart from any indemnity 
you have broken the contract to take delivery of the goods 
from me and you must pay me damages Incurred by me by 
reason of your default. The short answer to both of these 
arguments would be that the damages payable by defendant 
are only in law, what plaintiff would be compelled to pay 
Messrs. Ralli Brothers. If he chose to pay a clam 
which Ralli, Brothers could not enforce, he cannot claim as 
against the defendant. The finding is and there can be little 
dcubt that that there was a long delay in the sale by Ralli 
Brothers’ which" delay was at plaintiffs instance. He gan get 
a right of action against defendant only if it is shown that 
defendant by his conduct or by request wanted the time of the 
contract to be extended. , If without reference to the defend- 
ant the plaintiff had asked Messrs. Ralli Brothers to extend 
the time for the performance of the contract the plaintiff 
could not saddle defendant with any damages, if there is a fnd- 
ing that the delay was not reasonable. There is no evidence 
in this case worth the name to show that there was any request 
by the. defendant to the plaintiff to extend the time for the 
performance of the contract. We find that all the letters 


sa A (1853) 8 Ex 920, . 2. (1919) iKBy 78. ` 
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written by the plaintiff to the defendant calling on him to per- 
form have not been replied to, and so far as the evidence goes, 
except the bare statement of the plaintifs agent 
that the defendant said he would take delivery, 
there is nothing to show whether the defendant 
made any such promise. The fact that no reply 
was sent to the various demands, by the plaintiff rather sug- 
gests that the defendant did not make any such promise. What 
is proved against the defendant is that he in turn wrote to his 
constituents letters, (printed on pages 15, 29 and 320f the 
printed record) asking them to pay interest as they did not 
take delivery of goods and as Messrs. Ralli Brothers were 
claiming interest. One answer is that these letters do not 
refer to the present bales at all and that, we think, would be a 
sufficient answer. We are also of opinion that the mere fact 
that the defendants without making any request to the plaintiffs 
for time just as a matter of caution wrote to their constituents 
to take delivery would not amount to asking for extension of 
time in the view we take of the case. 


We may also state that so far as the pleadings are con- 
cerned the plaintiff does not anywhere in his plaint refer to 
any request for further time and any extension granted on such 
request, to justify a re-sale long after the due date. 


We are of opinion that the appeal. fails and should be 
dismissed with costs. 


LS) Ve l Appeal jimai 


In THE Hich Court. oF JUDICATURE AT MADRAS. 
PRESENT : Mr. Justice DEVADOss AND Mr. JUSTICE 
WALLACE. 


Yandluri — cha Appellant® , (Plaintif) 
Kunchala cine ram as ) 
and others . Respondents (Defendants I 
to 14, 16 to 25, 27 to 4.5 and 47 
to 54). 


The Madras Hereditary Village Offtqes Act (III of 1895) S. 21—Scope of 
—Service inam lands—Sugt for possesston—Claim based on title—Trespassealleg- 
ed—Jurisdiction of Civil Couris—If ousted. 


‘A suit for possession of service inam lands, not based on the fact thet the 
plaintiff is the ‘halder of an office and that the land is attached as emoluments 
to that office, but on th: allegation that the defendants were tenants holding over 
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after the expiry of a lease, is cognisable by a civil Court. The mere fact that 
one of the defendants claimed the land as his and 
cenied the title. of the plaintiff would not be sufficient to oust the jurisdiction of 
the Civil Court. Case law discussed. 


S. 21 of the Madras Hereditary Village Offices Act must be read along with 
S. 13. l 


Appeal against the order of the Court of the Subordi- 
nate Judge of Bapatla dated 27th November, 1922 in A. S. 
No. 106 of 1922 preferred against the decree of the Court 
of the District Munsif of Ongole dated 17th February, 1922 
in O. S. No. 587 of 1920. i A 


f 


V. Ramadoss and V. Krishna Mohan for appellant. 
V. S. Narasimhachari for respondents. 


The Court delivered the following 

JUDGMENTS :__Devadoss, J.:__The plaintiff’s suit is for 
the recovery of his 1|6th share in the plaint property. The 
defendants contended that the lands in respect of which the 
relief was claimed were inam lands and the Civil Court had no 
jurisdiction to try the suit. Both the Lower Courts have 
held that the Civil Court had no jurisdiction to try this suit. 
The plaintiff has preferred this Miscellaneous Appeal. 


In order to determine whether the Court has jurisdiction 
or not we have to see what the averments in the plaint are and 
what is the cause of action of the plaintiff. The plaintiff sets 
out in his plaint that the plaint-land was granted on Cowl on 
roth November, 1897 and it expired with the close of the 
year, Parithavi, 1912-1913, and that defendants 2 to 5 have 
been cultivating the land along with the rst defendant. The 
plaintiff and his father with some of the defendants took pos- 
session of the plaint-property and the 2nd defendant instituted 
Original Suit No. 256 of 1915 on the file of the District Mun- 
sif’s ‘Court, Ongole and obtained a decree, and took po$session 
of the property on 12th June, 1917. The cause ot action is 
set out as having arisen on 19th November, 1897 when the 
Ist defendant obtained a Cowl in respect of the property, on 
6th April, 1913 when the Cowl period expired, and ọn 12th 
June, 1917 when the defendants 2 to 5 obtained possession 
under the decree in O. S. No. 256 of 1916. Defendants 2 and 
3 set up vatious pleas one of them being that the suit lands 
being service inam the Court had no jurisdiction to try the 
suit.” The Subordinate Judge held that the suit was not 
cognisable by a Civil Court on the bare finding that the suit 
land was inam-land. 


mh e 
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The guestion is whether this suit is cognisable by a Civil 
Courtor not. The contention of Mr. Narasimhachariar for 
the respondent is, that no suit in respect of any service inam- 
land is cognisable by the Civil Court. S. 21 of the Heredi- 
tary Village Office’s Act III of 1895 is “No Civil Court shall 
have authority to take into consideration or decide any claim 
to succeed to any of the offices specified under S. 3 or. any 
question as to the rate or amount of the emoluments of any 
such offices or except as provided for in proviso (ii) to 
sub-section 1 of S. 13 any claim to recover the emoluments of 
any such office.” If a suit is based on the fact that the plain- 
tiff is the holder of the office and therefore entitled to the land 
the possession of which he seeks, then that suit would come 
within S. 21. If a plaintiff brings a suit for the recovery of 
any land alleging that he is the holder of the office-and that 
another person who is not the office-holder is in possession of 
the land that suit also would come within S. 21. But where 
a person sues for the possession of land which is his whether 
it be against a trespasser or against a co-sharer he does not base 
his claim on his being the holder of the office but he bases his 
claim on his right to the land. The mere fact that it is inam 
land does not mean that the cause of action is based on his 
being the holder of the ofice. S. 21 has tobe read along 
with S. 13. 5. 13 provides fora suit before the Collector 
“ for any of the village offices mentioned in S. 3 or the emolu- 
ments of such ofhces on the ground that he is entitled under 
Sub-section (2) or (3) of S. 10 of the Madras Proprietary 
Estates Village Service Act of 1894 or under Sub-section 2 or 
3 of S. 10 or Sub-section 2 or 3 of S. 11 or S. 12 of this Act, 
as the case may be, to hold such offices and enjoy such emolu- 
ments.” In this case the plaintiff does not come into Court 
for recovery of land on the strength of his being àn office-holder 
and that the lands being the emoluments of the office. He 
seeks the Court’s aid for recovering possession of the property 
which has been unlawfully taken from him. e alleges that 
a Cowl was granted in 1897 and that the period of the Cowl ex- 
pired' in 1912-1913 and that the defendants are holding-over 
after the expiry of the lease that he and his father along with 
others took possession of the lands. The 2nd -° defertdant 
fled a summary suit under S. 9 of the Specific Relief Act and 
got back posscssion from the plaintiff and his father. “The 
main contestipg defendants in this case are defendants 2, 3 and 
4. The 13th defendant from whom they claim a 
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portion .of the land .does not seem to contest 
the suit seriously, though the vakil for the defendants 2 to’4 
appears for him as well. The contention of Mr. Narasimha- 
chariar is that the 13th defendant claimed the land as his and 
therefore the suit is one for the emoluments of the offce. 
The 13th defendant does not say that all the suit 
land belongs to him. He is one of the persons 
entitled toa share of the land and the mere fact 
that he denies the plaintiff's right would not be sufficient to 
convert the suit into one for the emoluments of an office. If 
the contention of the respondent is to be upheld it would mean 
that even though a man recovers property by a suit under S. 13 
of the Hereditary Village Offices Act, if somebody trespasses 
on the land-and asserts a claim to it, the jurisdiction of the 
Civil Court would be ousted. S. 21-does not take away the 
jurisdiction of a Court to entertain a suit for the recovery of 
possession of an inam land from a trespasser, or a tenant hold- 
ing over or from a co-sharer who in order to defeat the plain- 
tiff sets up a.title in himself and denies the title of the plaintiff. 


In Muvuula Seetham Naidu v. Doddi Rami Naidu (1) 
it was held ‘that a suit for a Village Officer’s inam land on 
the expiry of a lease granted by such village officer to the de- 
fendant is cognisable by the Civil Courts as the plaintiff has 
only to prove the letting and expiry of the term and he 1s not 
called pon to prove his title which the defendant will be 
estopped ‘from disputing.” The learned Judges observe at 
page 210: “It is reasonable to hold, notwithstanding the 
apparent generality of the language of S. 21, that the jurisdic- 
tion of the Civil Court is taken away in those cases in which 
it is conferred on the Revenue Court by S. 13.” The res- 
pondent relied, strongly upon the’ concluding sentence of the 
judgment “the plaintiff will not be entitled to base “iis suit on 
the title to the inam ”. This sentence does not mean that if 
the defendant chooses to say that the plaintiff is not entitled 
to the land the jurisdiction of the Civil Court is ousted. What 
is meant by the sentence as we understand it is, thar the plain- 
tiff is not entitled to sue on his title to the inam, that is, on his 
being the office-holder and therefore entitled to the land. In 
another case in the same volume Gavara Ramanna v. Adabala 
Rattayya (2) the Chief Jusice and Mr. Justice Krishnaswami 
Aiyar held that “ A suit in the Civil Courts for land, not based 


1. (1909) IL R 33 Mad 208 : 20 ML J 91. è 
2, (1909) I L R 33 Mad 235 : 20 ML J 94. 
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on. the ‘ground ‘that such land constituted part of ihe emolu- 
ments of any of the offices described in S. 13 of the Madras 
Act ITI of 1895, is not barred by S. 21 of the Act.” In that 
case the plaintiff sued for recovery of land, on the ground that 
they were private property of the plaintiff. The Subordinate 
Judge held that the Civil Court had no jurisdiction to enter- 
tain the suit on the ground that the land was inam land and 
that the suit was practically for the recovery of the emoluments 


of Naixwadi office. The learned Judges held 


that the suit was maintainable in a Civ! Court, 


They observe at page 237 : “ The present suit does not fall 
within that section (meaning S. 21). It is not a claim to 
succeed to any of the offices mentioned in S. 13.. It does not 
raise the question as to the rate or amount of the emoluments 
of any such office.” The words “ any claim to recover the 
emoluments of any such office” under S. 21 do not apply to 
the present suit, since the suit is not a suit for land based on 
the ground that the land constitutes part of the emoluments of. 
the office.” In the present case the plaintiff does not base 
his suit for the recovery of the land on his being the holder 
of the office and that the lands constitute the emuluments of 
the office. The observation of the learned Judges are applica- 
ble to the present case. oy : 
The case Kesiram Narasimhulu v. Narasimhulu Pat- 
naidu (3) does not apply to the present case. There the plain- 
tiff sued to recover possession of the land alleging that it, was 
the emoluments of his office of Karnam and that the defendant 


resisted the piaintiff’s claim on the ground that the land was 
not the emoluments of his office but the private property of. 


the plaintiff which passed to the defendant in execution of. a 
decree obtained by him against the plaintiff. The plaintiff’s 
land was attached in execution of a decree for money and in 
spite of the objection made by him on the ground that the 
attachment was prohibited by S; 5 of Act Iof 1895 (the 
land being Karnam’s inam), it was brought to sale and pur- 


chased by the defendant. He then sued before the Collector: 


for recovery of the land alleging that he was a karnam ard 
that the land was the inam attached to the office. . The. Board 
of Revenue on second appeal gave a declaratory’ decree in 
favour of the plaintiff as to his title to the assessment of the 
land leaving him to sue if so advised, in a Civil Court to re- 
cover possession of the land. The plaintiff sued in the Civil 


3-. (1906) I L R 30 Mad 126 : 16 ML J 333. . ve 
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Court. But on a difference of opinion between two learned 
Judges the matter came up before a Full Bench. The plain- 
tif did not deny the debt nor did he seek to set aside the sale 


on any ground other than the inalienability of the !and. As 


observed by Miller, J. at page 131 : “ He can therefore only 
succeed by showing (1) that he is the Karnam of the village 
entitled as such to enjoy the emoluments, and, (2) that the 
lands for which he sues is the emolument of his office. These 
must be the grounds of his suit and these are the grounds 
which give him his right of action before the Collector under 
S.13 (1).” The Full Bench held that the suit was for the 
emoluments.of a village office based upon the title of the plain- 
tiff as the holder of the office. As already observed, the plaintiff 
herein does not base his claim as being the holder of the 
village office. | 

In Kotiah v. Reddamma (4) Seshagiri Aiyar, J. held that 


‘Act IL] of 1895 was not intended to take away the jurisdiction 
of che Civil Court where trespass is alleged against the de- 


fendant. This decision was upset in L. P. A. Nos. 105 and 
06 of 1916 on the facts, by a Bench consisting of Spencer 
and Phillips, JJ. [vide Pattayya v. Kottah (5)]. he learn- 
ed Judges held that the suit “ was essentially one for the 
recovery of the emoluments of a carpenter’s or blacksmith’s 

service inam. They observe at page 8 : “ In suits where the 
plaintiff seeks to recover on the ground of a bare trespass and 
no’ question of title is involved as in Muvvula Seetham Naidu 
v. Doddi Rami Naidu (1), or, on the ground.that the land is 
private property as in Gavara Ramanna v. Adabala Rat- 
layya (2) the suit is not based on any cause of action 
out of the plaintit’s right to recover the property as an emolu- 


ment of an offige and in such cases the Civil Court’s jurisdiction 


may not be ousted. In such cases it is not necessary that the 
vlaint should contain any, mention of the fact that the land is 
an emolument of an office.” ‘This observation is applicable 
to the present case. 

Mr. Justice Spencer and Mr. Wace Ramesam observe 
in*V’ anchinatha Aiyar v. Rajagopala Aiyar and others (6) : 
“Of,coursé a suit in which the plaintiff Goes not need to rely on 
his right to the office and its emoluments in order to succeed, 
“6 (1909) I L R.33 Mad 208 :20 ML J 91. 

2. (1909) IL R 33 Mad 235 : 20M L J 94. ' 

_4 (1916) IM W N 278. `: l 

- -s. (1917) MW NG. 6. 1921) 41 M L J 572. 
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such as would be the case in the- instance cited in the'words of 
Subramania Aiyar, J. at page 210 of Muvvula Seetham Naidu 
v. Doddi Rami Naidir (1) stands on a different footing mean- 
ing that such a suit is not exempted from the cognisance of a 


Civil Court by S. 21 of the Hereditary Village, Offices Act. 


: The principle of these. decisions is that a suit for posses- 

sion of land not based on the fact that the plaintiff 1s the holder 
of the office and that the land is attached to that office, is cog- 
nisable by a Civil Court. ` The mere fact that the defendant 
denies, the title of the plaintiff would not be sufficient to oust 
the jurisdiction of the. Civil Court. 
.. Inthe result the judgments of the Lower Courts dre set 
aside and the suit is remanded for disposal on the‘merits: The 
plaintiff will have his costs of Civil Miscellaneous::: Appeal 
and hal costs of the suit in the Lower Courts will: abide its 
result, > o. i. coe. 2 


Wallace, Je 
Toe Vo 


I agree. i ave een to: a 
Appeal allowed and suit remanded. 

In THE High Court or Jupicature AT MADRAS. 

PRESENT MR. JUSTICE VENKATASUBBA. “Rao AND 


MR, JUSTICE: MADHAVAN NAR si oo 
Hari Krishna Chettiar - Appellant* (Respondent) 


v. ion 28 

Govindarajulu Naicker | Respondent (Petitioner). 
' The Guardians and Wards Act, Ss. ‘34. Ga), 43 (1). and. 47—Direction to file 
'accourtts—Power ‘of Court’ to scrutinise actounts—Guardian if can be ordered to 
deposit sims: "found due—Scope of S. -34 (d)—Ordèr 'if afpealable—Procedure. 

S. 34 (d) of the Guardians and Wards Act does not empower the Court to 
direct the guardian to'pay into Court more than the. amount shown to'be due in 
the accounts exhibited by him. The words -“on, those accounts”. in S. .34 - (d) 
should net be treated as mere surplusage. ' AA eee 

On’ the application of a relation of a ward’ of Court, the District 'Júdge 
directed the guardian appointed under’ the Act to file his accounts into Court. 
The accounts were thereafter scrutinised by the Judge, whé found that the sum 
actually due by the guardian was more than what was admitted ‘by him in his 
accounts. The Court thereupon ordered him to deposit i in Court the sum so found 
due. Held, the order was one passed.” under S$. 43. (1) ‘and not 
under S. 34 (d) and was appealable. Radha Kishan v. Khushi Ram, 67 I C 309 
dissented from; Jagannath v. Mahesh, -25 C L J-149 followed; Sita Ram v. 
Mussamat ‘Cocina. I LR 46 All 458 referred to. l 

Semble.—Where on accounts being filed by the.guardian the measure ‘of 
the guardian’s liability is sought to be put in issue, the proper course is & apply 








A A O Ng. 228 of 1924. 
t (1909) I L R 33 M 208: 20: ML' ja ar. “` 


R—35 


13th N ovemiber, 1925. 


-u Yandluri- - 
Yellamanda 
-Y 
Kunchala 
Chitam- 
baram. 


Devadoss, J. 


Wallace, J. 


Hari Krishna 
Chettiar 
Y. 
Govinda- 
rajulu 
Naicker. 


Hari Krishna 
 Chettiar 


T. 
Govinda- 
rajulu 
Naicker, 


274 THE MADRAS LAW JOURNAL REPORTS. VOL. 


to the Court under S. 35 or S. 36 and then file a regular suit against -the 
guardian. 


Appeal seeing the order of the District Court of Coim- 
batore’ dated 20th March, 1924 in LA. No. 227 of 
1923inO. P. Ne. 242 of 1912. : 


C. S. Venkatachari and F. Narasimha Aiyangar for 
appellant. : 


8. Muthiah Mudaliar and M. Krishna Bharati for 
respondent. 


The Court delivered the following | 
JUDGMENT :__The question of. law that is raised is one 


of some difficulty. The appellagt was appointed guardian of 


the property of his nephew in 1912, ‘Onan application in 


1923 made by a relation of the ward,‘the District Judge direct- 


ed the guardian-the appellant to file’ his accounts into Court. 
They were filed accordingly and scrutinised by the District 
Judge who found that the sum actually due by the guardian to 
the minor’s estate was Rs. 2,180, a sum considerably. more 
than that admitted in the accounts. 


_ The. appellant questions-in this appeal the correctness of 
the finding. Mr. Muthiah Mudaliar for the respondent, 
the applicant i'the Lower Court, takes a preliminary objec- 
tion that no appeal lies from the order in question, His conten- 
tion is shortly this. The order of the Lower Court is made 
under 3. 34 (d) and this does not fall under S. 47 which speci- 
hes the orders that are appealable. It is doubtless true that 


under the Act an appeal does not lie from an order made 
under S. 34 (d). 


_ Thé real question, however, is, does the present order 
come within the terms ‘of S. 34 (d)? S. 34 may be thus sum- 
marized: “ Where a guardian of the property of a ward has 
been appointed or declared by the court, he shall 


2 (a) if'so required by the court, give a bond engaging 
to duly account for what he may receive; 


(b) if so required by the Court, deliver to the Court 
within such time as the Court directs a statement of the pro- 
perty of the ward received by him and of the debts due by the 
A a eE E WA 
vies @ (c). af.so required. by the Court, exhibit his accounts 
in the Court at such times and in such form as the Court from 
time to time,directs; . | E a j - 


TI 
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(4) if so required by the Court, pay into the Court 
at such time as the Court directs the balance due from him on 
those accounts or so much thereof as the Court directs; and 


(e) apply for the maintenance of the ward such 
portion ot the income of his property as the Court directs and 
if the Court so directs the whole or part of that property.” 


We have given a summary of the section, but so far as 
clauses (c) and (d) are concerned we have reproduced them 
verbatim. 


Can it be said that the order made falls under clause (d) ? 
There is not even as much as a hint in the section that. what 
are dealt with by it are questions of a contentious nature. On 
the contrary it seems to refer to proceedings where there can 
possibly be no conflict between the guardian and his ward, that 
is, matters which may; be regulated by the Court in the exercise 
of its disciplinary. jurisdiction. Executing a bond, filing an 
inventory, exhibiting accounts and applying the income or cor- 
pus for the support of the ward. all these surely come under 
this category. In the light of this, now let us examine the 
section. Under clause (c) the guardian if required by the 
Court is bound to exhibit his accounts. Clause (4) says that 
it required he shall pay into the Court “the balance due on 
those accounts or so much thereof as the Court directs.” This 
means that he can be called on to pay into Court only either 
the whole or a portion of what is admitted by himself. The 
usc of the words “on those accounts” is significant. He can- 
not be required to pay the amount actually found to be due 
from him but only the amount due “ on those accounts,” that 
is the accounts exhibited by him. If the intention of the legis- 
lature was that the Court should have the power under this 
section to compel the guardian to pay the actual*amount found 
due, the clause would not have contained these. words. If the 
clause is read deleting these words, then there can be no ques- 
tion that the guardian can be called on to pay the actual 
amount due. These words. must not be treated as merely 
superfluous but full effect must be.given to them. Asa ques- 
tion of construction, we are clearly of the opinion, that 
this clause does not empower the Court to direct the guardian 


to pay into Court more than the amount shown to be due ‘in 
the accounts exhibited by him.. š 


We must construe the ‘clause having regard to the scope 
of the whole section and to the place where the section occurs. 
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Can it.be said that what is contemplated isa decision of 
substantive rights.of the parties? In this connection we may 
also notice'S. 45 which prescribes, inter alia, the penalty for 
disobedience of the order made under S. 34 (4). There 
again the words “on those accounts” are repeated.. We 
cannot lightly disregard the repetition of these words. 


In Radha Kishen v. Khushi Ram (1) the learned. Judge 


having held that a similar.order fell under S. 34 (d), felt sur- 


prised that under the Act an order of such importance is not 
appealable. In our opinion the fact that there is rio appeal 
is an additional reason for holding that the.order .does not 
really come under S. 34:(d).: ‘We -are-not prepared to impute 
to the legislature an intention which.leads to‘such. -a . drastic 
result - 20 ce 8 FS se St oe : 


The view we are disposed to take receives support from. 


the judgment of Mookerjee, J., in Jagannath y. Mahesh (2). 
In that’ case, the Lower Court purported to make under S. 34 
(d) an order diretting the-guardian-to bring into Court a sum 
of money not shown in the account filed by him under cl. (c). 
The guardian failed to comply with the order and the penal 
provision of S. 45 was then put in force against him. The Cal- 
cutta High Court held that the original order was one ‘not 
rightly made‘under S. 34 (d) and consequently it could not 
be enforced under S. 45. * © 00 

“Then comes the ' question, has the Court power under the 
Act’ to make such an order at all? In Sita Ram v. Musam- 


mat Govindi (3) the learned Judges observe that to deny to ` 


the Court this power would lead to grave inconvenience and 
possibly injustice and having said this, they seek to find the 
power in S. 34 (d). We are unable to agree with this rea- 
soning. Immediately following S. 34 are two sections, 9.35 
dealing with suits against guardians where admirfistration 
bond is taken and S. 36 suits where such bond is not taken. 
The juxtaposition of these three sections seems to indicate 
that when the measure of the guardian’s liability is put in 
issue, the proper course seems to be to apply to the Court under 
S, 35 or S. 36 and then file a regular suit against the guardian. 
The sections we have examined point to this, a guardian 
can'be directed under the Act to pay into Court the amount 
admitted by him; but if it is sought to make him liable for 
a latger amount than is admitted, the question can ke decided 
1. (1923) 67 I C 309. 2. (1916) 23 CL 149 at 153. 
í 3. (1924) I L R 46 A 458. 


nN, a 
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only in a: regular suit.. .. Were. we to. decide the, point:.on a 
rigid interpretation of the. sections of the Act, we should: feel 
inclined to hold. that it is not competent to the.Court. to make 
under the Act an order. such as the one in.question... 2... re 


' The- present order would then be-a nullity as having ‘been 
made without jurisdiction,» Dur we is not ne position: for which 
either side has contended.- u EESE 


The cases cited to uš show that in gever ‘al instances it was 


assumed or decided that such a power is possessed’ by the 


Court. * We have already referred to-Sita:'Ram'v. A£usammat 


Govindi ( 3): where considerations are urged in: favour of hold- 
ing that it is -within ' the competency of- a Court*to make 
such an order. If it is absolutely necessary to ‘find: this ‘power 
somewhere:within the four-corners:of the Act, S:-43,‘by strain“ 


ing it somewhat, may be pressed into service. ` ae first clause 

of that section reads thus:__ ee a YA 

“The, Court may on the application of any Pane ior ‘of its 

own motion make an crder regulating the conduct or E ca, any guardi- 
an appointed or declared by the Court. ya 

It may not be guite the right jee to say that an. n order. 

of the kind under discussion is,‘ an order regulating. the con- 

duct of proceedings” of a guardian. But- it is only by con- 

struing these words in this rather wide sense, .that we can find 

Justification in the Act for the view that has.been. uniformly 


adopted in the cases cited to us, that such an order as this ‘is: 


within the competency of a Court acting. under the Guardians: 
and Wards Act. There is, however, this.much‘to be said 
for this view, that the order in-that case is not final-but is 
appealable. The preliminary objection thus fails. 

Turning to the facts,. Mr. Venkatachari objects’ to the 
inclusion of two items, namely, Rs. 125-1-0 and Rs. 225- -TO:0, 
but we are not prepared to hold:that the District Judge' s deci- 
sion on this point is wrong. cs 

His next objection is well founded. There is no suffi- 
cient reason given for awarding compound interest at 12 per 
cent. with yearly rests. The guardian no doubt is accounta- 
ble for the moneys from the date he realised them. Although 
he failed to keep separate’ accounts and mixed his ward’s 
moneys with his own, it has not been proved that the profit 
that he earned by the use of the ward’s ‘moneys was such as 
to justify the direction in question. It has not been sown 
that the moneys had throughout been lent out on interest. Nor 


3. (1924) I L R 46 All 458. 





Hati; Krishna 
Chettiar 
Y. 
Govinda: 
rajalu 
Naicker, w. 


Hari. Krishna 
Chettiar 


v 

Govinda- 
rajulu 

Naicker. 


278 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


is there any evidence that when interest was realised.it was 
again lent out.For what period any sums were lent out.and how 
much moneys was so invested, on these matters there is no 
evidence worth mentioning. There is no warrant for’ pre- 
suming that every. pie of this money had throughout been in- 
vested, that the interest was annually received, and that it, was 
forthwith from time to time again lent out. In the circum- 
stances, a direction to pay 12 per cent. simple interest will 
meet the ends of justice. 


In regard to the memorandum of objections there is only: 


one point that, arises. Before the guardian disposed of the 
minor's properties he was undoubtedly in possession and for 
this period he is accountable for the profits. On the evidence 
we find that Rs. 500 would be a fair estimate and deducting 
from this Rs. 60 for cist, the appellant will be liable to pay 
Rs. 440 on this head. . oe gi 


Adding Rs. 440 to Rs. 2,180, the amount allowed by the 
District Judge, the principal sum which the guardian-is liable 
to pay amounts to Rs. 2,620. This will carry simple interest 
at 12 per cent. from the 1st November, 1913, to this date, and 
in calculating interest the guardian will be allowed Rs. 60 
annually for maintenance expenses from 15th May, 1914 to 
30th June, 1919. Counter interest will be allowed to the 
appellant on Rs. 1,010-15-3 from 11th October, 1923, the 
date when he paid that amount ‘into Court. Interest Will run 
at 6 per cent: per annum from this date on the aggregate 
amount found due. The order of the District Judge will be 
modifed accordingly. Each party will bear his costs. ” The 
appellant wants time for payment till the 14th December, 
1925, and the respondent does not object. The appellant 


shall pay the amount into the District Court of Coimbatore. 


on or before the 14th December, 1925, 
T.S. V. | S l Order varied.. 


TT AA e Á n 
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In THE HIGH Court or JUDICATURE at MADRAS. 

PRESENT MR. Justice WALLACE AND Mk. Justice 
MADHAVAN Narr. l 
The Secretary of State for India 


in Council TE Appellant* (Petitioner) | 


Y 


Sarvepalli Venkatalakshmanna ... Respondent (Counter- 


| petilioner-plainttf y. 

Civil Procedure Code, 0. 33, R. 10—Court-fee payable to Government— 

Recovery of—Right of—Method of—Future matntenance—Plaintiff’s property 
confined to. 

- The contention is not tenable that Government cannot under a decree recover 
the Court-fee decreed as payable to Government from a pauper plaintiff, when- 
ever plaintiffs property is confined to a right to future maintenance. 

_ The proper method of recovering such Court-fee is by the Court appointing 
i Receiver to collect the maintenance amount and pay to Government (by instal- 


ments, if necessary, in order -that plaintiff may have something to live upon) 
the fee due by plaintiff, i 


Appeal against the order of the District Court of Nellore 
dated the 2nd November, 1923 in E. P. No. 124 of | 1922 
(O. S. No. 61 of 1921) Subordinate Judge’s Court, Nellore. 
. , The Government Pleader (C. V. Ananihakrishna Aiyar) 
for appellant. - oE a 
"B. Somayya for respondent. 

The Court delivered the following: > ©. 

JubcemĪmeENT:-— We cannot subscribe to respondent’s con- 
tention that Government cannot under a decree recover the 
court-fee; decreed 'as payable to, Government from a pauper 
plaintiff, whenever plaintiff's property is confined to a ‘right 
to future maintenance. ` That contention is, negatived by the 
Privy Council ruling in Rajindra Narain Singh v. Sundara 
Bibt (1), which also indicates the proper method of recovering 
such court-fee. .That method is by the Court eappointing a 
Receiver to collect the maintenance amount and pay to Govern- 
ment (by instalments if necessary in order that plaintiff may 
have something to live upon) the fee due by plaintiff. The 
appellant’s erecution petition as it stands does not ask for re- 
lief in that form, and it should be amended. We grant 
leave to amend it accordingly. The amended petition is for- 
warded to the Lower Court ‘for disposal in the light of the 
Privy Council ‘decision quoted above. Each party will bear 


, 


his own costs'in this appeal. 


dst 
a 











© 
YA A. 5; V. Ya z 7 4 oh 
i tA A O No. %86 of ‘1924.7 T ee 4th January, 1926. 
aan 1. (1925) I L R 47 All 385 : ¢9 M L J 244 (P C). 
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In .taet HIGH COURT OF, JUDICATURE AT MADRAS. 
' a11- PRestiNr MR- Justice Devaposs AND. ‘Mr. JUSTICE 
WALLER. e za 
The Secretary of State, for India = 
in Council represented by the Collector 

of South Arcot 
Tripura: Stindarammal and another ... Respondents (PI. 
a ME N a = `” and Defendants). 
Civil Procedure Code, O. 33, Rò. 10 to 13—Suit in forma pauperis—Decree 
passed—Court-fee,: payable—Basis of—Amended Court Fees Act coming anto 
force—E fect of—,Liability of plaintiff—A-pplication to Court below under R. 10 

if necessary—Relicf awardable in appeal. 


e” 


t 


-Appellant* 


`A es w n 


| Subseguent.to the institution of a suit in forma pauperis the Court Fees 
‘Act was amended and the amended Act came into force -prior-to- the passing 
of the decree. -c Held, the amount of Court-fee payable under O. 33, R. 10 is 
the amount calculated as on the date when the plaint was filed ‘and not on 
the date of the passing: of the decree. ` ETS 

. „Wihere, the plaintiffs suit is decreed. only in part, he is bound to pay the 
difference. between the'tota) amount payable on the plaint and the amount which 
is ordered to be. recovered from the defendant on the portion of the claim which 
is tdecreed?* ” An application for such' directions need’ not necessarily be made 
to the Trial Court, and the Court hearing an appeal can pass the necessary order. 

Appeal against the order of the District Court of South 

Arcot dated 7th October, 1922 in O. S. No. 42 of 1921. 
< The ‘Government Pleader (C. V. Ananthakrishna Atyar) 
for appellant. ` = > re A he © % 
` © K. Balastibramania Aiyar and M.. S. Venkatarama Aiyar 
for respondents. . O u E 
~, -The Còurt delivered the following 
n% J UDGMENT „The Ist ‘respondent brought a suit in forma 
pauperis: agaipst the ond respondent for maintenance. The 
suit.was compromised by the parties and a decree in-terms of 
compromise: was passed, , The District Judge held that the 
court-fee payable by the ist respondent was that which was 
made-payable by the recent amendment of the Court Fees Act. 
Against that order the Government have preferred this appeal. 
The order. of the learned .District’ Judge in calculating the 
court-fee payable on. the plaint according to the rate prevailing 
on the date of the decree is bad. Under. O. 33, R. 10 the 


1 m r 
’ 


amount of court-fee payable is that which is payabie on the 


dat® of the plaint. O. 33, R. 10 says that “the Court. shall cal- 
culate the amount of court-fees which would have been paid by 
I ———— 


” 


` 





N5 TS menpe - 
AA Q „No. 144 Of 1923, 0 ee at vi 13th November, 1925. 
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the plaintiff if he had not been permitted to sue as_a. pauper.” 
When a person brings a suit he pays court-fee on the amount 
of. relief claimed in the plaint, or on the valuation in the plaint, 
and the court-fee is paid before the plaint is admitted and filed 
as a suit. Therefore the amount payable by the 1st respon- 
dent in this appeal is that amount which was payable on the 
date when she filed her plaint. . 

_ The next question is whether this Court should vary 
the decree of the District Judge by directing the plaintiff to 
pay the difference between the amount decreed and the amount 
payable: Following the principle of the decision in Chandra- 
reka v. Secretary of State for India (1) we hold that the 
plaintitt is bound to pay the difference between the Court-fee 
payable by her and the amount which is ordered to be recover- 
ed from the defendant, for, it is for the plaintiff to pay the 
Court-fee on her plaint and the defendant is only bound to 
pay on the amount which is decreed against him. Mr. Venkata- 
‘rama Aiyar's contention is that the Government Pleader should 
apply to the Lower Court for an order under R. 10. `R. 12, 
no doubt, gives the right to the Government to apply to the 
Court to, make an order for the payment of. Court-fees under 
R. to or R. rr. But it is not necessary that an application 
should be made to the Lower Court before the, ‘Government 
can appeal against any of the terms of the decree, - Under 
R; 13 any order passed under R. 10, R. 11 or R. 12 shall be 
deemed to be questions arising between the parties to the suit 
within the meaning of S. 47. There being a decree in which 
a certain amount is mentioned as due to the Government, it i3 
open to the Government to appeal against that portion of the 
decree, and, theretore, it is not necessary that an application 
should previously. have been made to the Lower Court for 
what the Government considers as the proper Ceurt-fee.' ` The 
Court-fee payable by the 1st respondent will be Rs. 315 minus 
Rs. 20-3-6. - It is agreed that the istand 2nd respondents 
will pay in proportion of 5 to 2. As the Govefnment Pleader 
has appealed against the order of the Lower Court as a mat- 
ter of principle is involved we leave it to the Government to 
consider whether in a case like this it would be necessary ‘to 
get the full amount from the 1st respondent who js a widow 
and who brought the suit for maintenance. There will be 
no order as to costs of the appeal. A. dee 


eres aon Appeal allowed. 
AA 1. (1890) IL R 14 Mad-163; tee a 
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—INirHe HicH-Courr oF JUDICATURE AT MADRAS. 


© PRESENT M8. JUSTICE RAMESAM. 
Tadanki Brahmayya (died ) and 
‘others E. . Appellants* (Defendants 1 and 2 
so ` and L. Rs. of the 1st defendant) 
V. 
Puvvula Madhuram and another .... Respondents (Plam- 
a tiff and 3rd defendant). 


Inam—Sarva Dambala Inam—Siguificance of—Dancing girls—Temple ser- 


'vices—De' facto dharmakartha—Power of, to call for performance of services— 


Dismissal on default—Power to make new appointment. 
Where lands were granted as Sarva Dambala Inam to certain dancing girls 


‘long before the; Permanent Setllement for the purpose of render‘ng service in 


a temple, a de facto dharmakartha of the temple is not entitled to call on them 
to perform service and on default to dismiss them and appoint others in their 


place, ‘The position might be different if at.the time of dismissal, the de facto 


trustee had completed his right as trustee by prescription. 


_ The expression Sarva Dambala Inam only. shows that no money. payment 
„was insisted’ on the - holding of a inam and not necessarily that it was not a 
service inam, . i 


Second Appeal against i decree of the District Court 
of Kistna at Masulipatam in A. S. No. 11 of 1922 preferred 
against the decree of the Court of the Principal District Mun-- 


‘sif of Gudivada i in O. S. No. 435 of 1919. 


S. V aradachari and V. Krishna Mohan for appellants. e: 
F. Ramadoss for respondents. 

The Court: delivered the following 

JupoMentT :__The facts out of which this second appeal 


‘arises may be stated ‘as. follows:_ 


In the Zemindari of T JAA there is a village called 


'Pamiulapadu. “In the village there is a temple dedicated to 
‘Sri Chidariandeswara Swami and it is said that the suit inam 


‘was granted to certain dancing girls long before the permanent 
settlement for the purpose of rendering service in the temple. 


‘In the year 1904 the Tahsildar of Nuzwid started an enquiry 


onthe question whether the services were being pi operly per- 
formed by the dancing girls in the temple and whether, there- 
fore the Government ought not to resume the inam. © The 


‘correspondence dealing with this matter consists of Exs. C to 


G during the years 1904 and 1905. Finally the Government 
placed the inam under attachment’ and began to collect assess- 
ment onthe inam. Ex. G is.the nial order of the ‘Collector. 





aS A No. 104 of gpgzę i mo 0 l -8th November 1925. 
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It appears from it that at that time, the services werz not being 
rendered for the preceding 15 years. The manager of “the 
Telaprolu estate says in Ex. F “there is little or no probability 
of the Kalyanothsavam in the Pamulapadu temple being per- 
formed in the near future.” Ex. G shows that the service 
was not rendered by the dancing girls for some time because 
the Utsavam at which such services had to be renciered was 
not performed: They were willing to render service if the 
Utsavam is resumed. In 1911 the Zemindar of Telaprolu 
executed a deed of gift (Ex. Q) giving the suit village of 
‘ Pamulapadu in favour of his brother-in-law Gangadara Ram 
Rao and his sons. The gift was followed by a: sith-division 
and now the donee is regarded as the proprietor of the village 
paying a.separate Peishkush. He then began to take steps 
to get the services in the temple properly rendered and to re- 
vive the Kalyanotsavam. He issued two notices on 23rd 
August, 1912 and 21st October, 1912 to the representatives 
of the service holders, namely, the present defendants 2 and 
3. To these they replied by Exs. H and J denying that ‘the 
land was-a service inam and that they were liable to ‘render 
service in Kalyanotsavam, etc., festivals. After this denial 
the proprietor appointed the plaintiff for the purpose of rerid- 
ering service inthe temple. This was in June,” i912. Mean- 
while, in 1913 by Ex. K. the Government released the inam 
from attachment and informed the trustee that he could take 
such action as he thought fit to secure the revival: of the ser- 
vicés. In 1915 by Ex. P the proprietor called” upon the 
defendants 2 and 3 to render services in the temple. In this 


notice he says that as he entertained some doubt 'as to the' 


legality of the prior notices, a fresh notice was issued. He 
also calls upon them to appear before. the Tanadar of, Pamula- 
padu ort:8th May; 1915 to show cause why they should not be 
dismissed from service. He. entertained doubts as, to, the 
legality of the..earlier notices apparently because they, were 
issued at a time when the inam was under the attachment of 
Government and when the ‘Government was collecting asséss- 
ment on the inam. Soon after the notice, Ex. P, the proptietor 
seems to have filed a suit to recover possession of the suit inam. 
That suit was dismissed on the ground that the right of re- 
sumption was not in the Zemindar but in the Government and 
that the proper person to recover thé inam from the defendants 
would be the new appointee to the office. Thercupon the present 
plaintiff who was appointed in June; 1913 filed this suit: in 
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August, 1919. Both the Lower Courts decreed the . suit 
and the defendants have -filed this second appeal. 

Mr. Varadachari who appears for the appellants -raises 
four points :__ 

1. Whether the inam was a service inam held on condition of render- 
ing service in the temple? 

2. Whether the donec.under Ex.Q was the lawful Dharmakartha of the 
temple and was entitled to call upon the defendants to perform service and 
dismiss them on disobedience and appoint the plaintiff or other person to the 
office ? ) 

3. Whether the plaintiff is entitled to mesne profits? and 
4. Whether the inam consisted of melvaram only or both melvaram 
and kudivaram? 

‘On the 1st question as to the nature of the inam -I will 
refer to the dotuments not with a view to give my finding but 
merely to show that probably there was a genuine doubt in the 
minds of the defendants as to the nature of the inam. The 
earliest document Ex. XIV which is an extract from Oake's 
Register of Inams for Fasli 1797 shows that the suit inam was 
described as Mokhasa. It was granted to one Balaguruvi 
in Fasli 1172 by Narasimha Appa Rao, the Zemindar of Nuz- 
wid. The other documents, Ex. XIV series, also extracts from 
Oake’s Registci 'of Inams, show that in the casé of other ser- 
vice inams they were not shown as Mokhasa but as anam ex- 
pressly describing the-service.For instance in ExsXIV,XIV (b), 
XIV (e) and XIV (A) the inam is described as.inam to car- 
pentirs ‘and blacksmiths for repairing the vaharams of. Swami. 
varu. ‘In Exs. XIV (c), XIV (d) and XIV (f) the services 


are described as Bajanthri, etc., for the performance of Utsa- 


t 


'vams in Ayilur Swami Temple. © Then another set of docu- 


ments Exhibits II, III and IV were also relied on. In Ex. ĮI 


the suit inam appears under the head “Sarva Dambala Inams” 


“so also in Exs. III and IV. The phrase “Sarva Dambala 


Inam” was also relied on in the Lower Courts and before me 
to’ show that it*was an absolute inam and not subject to any 
service. : I am merely expressing an opinion and rot giving 
a finding on the issue. I rather think that the phrase “Sarva 
Dambala Inam” was only meant to show that no .noney pay- 
ment was insisted on the holding of the inam and it does not 


-necessarily show that it was not a service inam, and this opinion 


is supported by the contents of Ex. XII. The inam came up 
before the Inam Commissioner in 1860 for consideration, and 
it was held that the land was inam held for Devadavam service 
and it was confirmed to the-then holders under R. IH, cl. I to 


— 
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be held so long as the service was rendered. Of course no 
quit rent was imposed. . “In column 8 -it is stated that.the 
inam is held for service as dancing girls. | Govindamma, the 
grandmother of the present defendants, was then mentioned 
as ‘the present owner’. It is said that she was aged 70 and 
the present 2nd and 3rd defendants’ names do not appear as 
members of the family. Exs. V, VI, VII and VIII are Cowles 
relating to inams in the suit village after the inam settlement 
and here again the inam is described under the heading “Sarva 
Dambala”. I need not make any further comment on this 


phrase “Sarva Dambala,” as I have expressed my opinion in 
the matter. 


In 1905 the defendants 2 and 3 seem to have expressed 
their willingness to render service when the Kalyanotsavam 
was performed. (Vide Ex. G). Somehow they did not 
then raise the question as to the nature of the tenure. But 
when they thought that they may well raise the question as 
to the nature of the tenure on which the inam was held they 
send Exs. H, J, in reply to the notices of the proprietor, deny- 
ing that it was a service inam. In Ex. L, - however, they 
seem to be more guarded in their tone than in Exs. H and J, 
their previous replies. In Ex. L they say: e 

“We shall act in whatever manner the Court may decide. As it is 
a dispute relating to liability to do service, we will not get any justice by an 
enquiry by your officials. I therefore pray that justice may be got rendered 
through Court. We have therefore submitted this.” . 

It seems that they would not be satished with the result 
of an enguiry by the Tanadar before whom they were asked 
to appear by Ex. L. They wanted the decision of a Court. 
If the Court was of opinion that it was a service tenure, they 
were willing to render service. Though this*intention was 
not expressed in so many words it is clear from their attitude 
in their written statement in the suit that such was their in- 
tention. In paragraph 4 they say: 

“While the defendants are raising bona fide contentions to the effect 
that it is not service inam, he (the Dharmakartha) should get it established, 
through Court, that the. suit inam is a service inam and then he should give 
the defendants an opportunity to serve and if they (defendants) fail to dp so, 
he should get them (defendants) removed from service through Court and 
should appoint another. The appointment of plaintiff made eithout “having 


recourse to the above procedure is not proper. If in this suit the Court is of 


opinion that it is a service inam, the defendants are ready to do Servicg or get 
Service done.” 


Therefore. their willingness to render service after decision 
by the Court is expressly stated. 
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I now pass on to the second point raised by Mr. Varada- 
chari, namely, whether the proprietor is the lawful Dharma- 
kartha of the suit temple. The deed of gift, Ex. Q, does 
not expressly purport to transfer the legal rights of trustee- 
ship in respect of the suit temple in the village to the donee: 
It is unnecessary to observe that even if it purports so to trans- 
fer it is invalid__see: Rajah Vurmah Valia v. Ravi Vurmah 
Kunhi Kutiy (3). It may be that there was an impression 
in the minds of the donor and the donee that the trusteeship 
has passed to the. donee along with ‘the gift. The Courts 
below, in dealing with this point, find that the Archakas in 
performing the Svasthivachakam are now mentioning the 
name-of Gangadhara Rama Rao. This, of course, is a find- 
ing of fact. . But if there is no valid transfer of the trustee- 
ship the fact that the Archakas thought that the present pro- 
prietor of the village was the Dharmakartha and mentioned 
his name at the time of Svasthivachakam does not make hirn 
a Dharmakartha. Itis said that the Government recognised 
the present proprietor as the Dharmakartha, but this is not 
very clear. The District Munsif erred in saying that in 
Exs. C to K the Government recognised the donez as the 
Dharmakartha, for, Exs. C to G were addressed to the Zemin- 
dar of Telaprolu. Exs. H and J had nothing tudo with 
Government. Only Ex. K was addressed to the present pro- 
prietor by Government. But it can scarcely be relied on as 
the considered opinion of the Government:on a question of 
this kind which was never raised before them and was neither 
discussed nor adverted to in the letter, the only object of 
which was to release the inam from attachment. It is also 
said that the, defendants themselves recognised the present 
proprietor as Qharmakartha in Exs. H and J. Bat Exs. H 
and J are mere replies to notices in which the proprietor des- 
cribed himself as Dharmakartha. The same remark applies 
to Ex. L. All these documents show that the defendants 


, merely repeated the description which the proprietor applied 


to himself. But even assuming that they intended anything 
more, their admission that he was Dharmakartha cannot make 
him Dharmakartha, if otherwise he was not the Dharma- 
kartha. These transactions would not estop them from 
raising that point, for it cannot be said that these letters im- 
duced him to change his position for the worse. Jr follows 
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‘that the proprietor is not the de jure Dharmakartha of .the 
temple. Mr. Ramadas says that even if he was not the 
de jure Dharmakartha he was-certainly the de facto Dharma- 
Kartha, and therefore, he was entitled to appoint.. He relies 
-on the decisions in Benarsi vy. Altaf Husain (4), Muiz-ud-din 
v. Mahomed Ikhlag (6), an unreported judgment in S; A. 
No..107 of 1923 and the observations at page 82 in Sheo 
Shankar Gir v. Ramshewak Chowdhri (5). 

In Benarsi v. Altaf Husain (4) it was held that the 
de facto Muthavalli of a mosque can sue to remove a person 
who is infringing on the rights of the mosque.and the defend- 
ant who is infringing on the rights of the mosque could-not 
challenge the position of the de facto Muthavalli. In Muiz- 
ud-din.v. Mahomed Ikhlag (6) it was held that the son of 
the prior de facto Muthavalli could obtain refund of a pay- 
ment made by the father provided he credits it to the trust 
and uses it for the purpose of the trust. In S. A. No. 107 
of 1923 it appears that the point. taken for the defendants 
was that the plaintiff was not the sole trustee. It was found 
that the plaintiff's father and grandfather were looking after 
the pallivasal from 1869 onwards and though it was not very 
clear it looked as if the plaintiff was one of the persons who 
might have acquired the trusteeship by prescription or by 
exercising the right for a long time, i. e., from 1867 onwards. 
‘But the suit was only against the tenant for possession of the 
site leased. The principle in all these three cases seems to 
be that a trust shall not fail for want of a lawful trustee and 
that where the defendant is doing something unlawful or 
something to the detriment of the trust even a de facto trustee 
should be allowed to maintain a suit for the benefit of the 
trust or institution. In the present case the suit is not on be- 
half. of-the trust or institution, nor is there any question of a 
de facto nanager maintaining a suit on behalf of .the 
trust. All that can be said is that the de. facta Dharmakartha 
called upon the defendants to perform the, services, dismissed 
them and appointed the plaintiff in the interests of the institu- 
tion. The question therefore is whether the de facto Dharma- 
kartha can put an end to the tenure which was being held by 
the defendants’ and give lit to’: another. I therefore ‘think 
that these decisions relie) on do not apply here. In Sheo 
Shankar Gir v. Ramshewak Chowdhri (5) it was held that 
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where there was an alienation on behalf of an institution for 
the purpose of the institution, the alienee dealing with the 
de facto manager bona fide ought to be protected, and 
reference was made to Hanuman Prasad’s case (7). It has 
only to be observed that no question of that kind ‘arises in the 
present case. | 

I therefore think that the porprietor was “not entitled 
to dismiss the defendants and appoint the plaintiff. I have 
no doubt that by 1923 or 1924 by adverse possession the pre- 
sent proprietor has completed his right as trustee by prescrip- 
tion and probably he would be entitled to call upon the de- 
fendants to render service hereafter. But it cannot be said 
that he was entitled to do this in 1912 when he issued notices 
to which Exs. H and J were replies or in 1915 when he issued 


Ex. P, and I may express the hope that the defendants would 
not take the risk of denying their liability to service hereafter 


if the present proprietor calls: upon. them to render services 
again. But so far as the present suit is concerned, on this 
ground, I think the appeal has to be allowed: 


Though no doubt their attitude in Exs. Hand J may 


be said to be the cause of the whole trouble, they assumed a 


much better attitude in Ex. L and also in the written statement 
and though it looks as if they have succeeded by a fluke which 
somewhat looks like a technical point, there has been no mis- 
conduct during the trial of the case. With regard to the 
nature of the tenure, as I have:set forth in the beginning of 
this judgment, I think there is very good justification for theiz 
being: anxious to have the decision of the Court on the nature 
of the inam, and it cannot be said that their conduct was con- 
tumacious whatever might be said as to the result of their 
denial that the suit land is service inam. IT express no opinion 
on the point, è e, how far their attitude while denying the 
service tenure would have helped them; if the suit is otherwise 
maintainable. Seeing that they have succeeded on the other 
point I do not See why they should be deprived of their costs. 
It is unnecessary to express any opinion on the 3rd and 4th 
points raised by Mr. Varadachari. 

The result is this appeal is allowed and the suit is dis- 
missed with costs throughout. 
Sy Ne Appeal allowed a suit dismissed. 
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PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Patna.)| 
Present: Lord PHILLIMORE, LORD BLANESBURGH 
AND SIR JOHN EDGE. 


Lal Chand Marwari and others T A ppellants* 
v. - 
Ramrup Gir and another ... Respondents. 


Hindu Law—Endowed properties of Math or Asthal—Unlawful altenation 
thereof by Mahant—Suits by succeeding Mahant for recovery thereof—Dis- 
appearance of first Makant—Death not proved after two years’ absence—Succeed- 
ing Makant’s suits dismissed for want of cause of action—Fresh suits 21 years 
later—Presumption ad to first Mahant’s death—Date of death unknown— 
Evidence Act (I of 1872), S. 108—Limstation Act (IX of 1908), Sch. I, Art. 144. 


In 1892, the Mahant B of an Asthal went on a pilgrimage, having about 
two years previously alienated by mortgage or sale the endowed lands belonging 
to the Asthal. In April, 1895, R, his senior Chela and officiating Mahant, who, 
hearing that he had died in April 1892, had installed himself in due form in 
ihe office, instituted suits against the persons in possession of the said properties, 
alleging that B had alienated them unlawfully and without legal necessity. 
The defendants disputed the fact of the death of B, and questioned R’s right 
to sue; and the High Court, on ‘the 30th November, 1897 (affirming the decree 
dated the 27th January, 1896 of the Subordinate Judge, Muzafferpur) dismissed 
the suits, holding that R had not proved that at the time when he instituted 
the suits, B eas dead, and accordingly that R had no cause of action. In 1905 
R again went through the ceremony of installing himself.as Mahant, and, on 
the 30th November, 1916 (by which time the defendants had been more than 26 
years in continuous possession of the aforesaid properties) brought fresh suits 
for the recovery of the properties, alleging that (1) the Courts in his: prior 
suits had held that B was alive at the time of the institution thereof (April 
1895) and (2) the presumption as to B’s death under S. 108 of the Evidence Act 
(I of 1872) only arose on the 30th November 1904 i. e. 7 years from the date 
of the judgment on appeal of the High Court in the previous suits; hence, he 
was within the limit of time, 12 years, prescribed by either Art. 134 or Art. 144 
of Sch. I to the Limitation. Act (IX of 1908) for bringing the present suits. 


Held, (1) he was in’ error in interpreting the finding of the Courts in the 
prior suit? to mean that B was alive in 1895 or 1897, when such finding -had 
not gone beyond stating that the plaintiff had not then proved that his pre- 
decessor was dead at the date of the institution of those suits; (2) it was 
an error also to suppose that the effect of S. ro8 of the Evidence Act was to, 
fix ithe date of B’s death at either the year 1902, or 1904, or at any other time. 
The presumption contained in that section is only as to the fact of death, and 
not as to its date, which still remains to be proved by evidence, like any other 
fact. As the presumption arises whether the period of disaupearance is exactly 
seven years, or exceeds it, the language of the section would be more aceurate 
if, instead of the words “seven years,” it read “not less than seven. Jeana” 
Rango. Balaji v. Mudiyeppa, (1898) ÍL R 23, Bom 296 and In re Phenes Trusts, 
(1869) 5 Ch 139 referred to. In this respect, the law in India and the 
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United Kingdom is identical; (3) As the plaint in the present suit sets forth 
that the defendants had by themselves or their predecessors-in-title been in 
adverse possession of the properties since 1895 at least, he can only recover them 
by. the strength of his own title [see Prahlad Sen v. Maharajah Rajendra Kishore 
Singh, (1869) 12 Moo I A 334; Mahomed Ibrahim v. Morrison, (1878) 5 C 36; 

and Doe v. Nepean, (1833) 5 B & Ad 94], and by proving facts which take 
his case out of the operation of Art, 144 to Sch. I of the Limitation Act. The 
evidence in both the former and the present suits relative to the death or dis- 
appearance of B did not establish such facts. 


Four consolidated appeals from decrees of the High 
Court (Das and Bucknill, JJ.), dated the 12th April, 1922, 
reversing the decrees of the Subordinate Judge (D. Prasad, 
Esq.) of Muzafterpur, dated the 12th September, i918, and 
decreeing the respondent's claims for possession of the pro- 
perties specified in his plaints, with mesne profits. 


-. The facts appear from the report of the prior proceed- 
ings in Mahant Ramrup v. Lal Chand Marwari (1) and from 
their Lordships’ judgment. 

. - L. de Gruyther, K. C. and E. B. Raikes 
for appellants :—The.suits were barred under either Art. 134 
or Art. 144 of Sch. I to the Limitation Act [Vidya Varuthi v. 
Balusami (2 ) and Damodar Das v. Lakhan Das (3)] and 
the, possession of the purchasers became adverse to the res- 
pondent from-the date of their respective purchases. The 
High Court erred in holding that Art. 144 did not apply be- 
cause the tithe inthe properties in question was in the Mahant, 
and they should have ‘held on the respondent’s pleadings and 
evidence that the Mahant was only a manager for the juridical 
owner,.the deity or Math. Tf the title was in the Mahant, 
Art. 134 applied. Further, if the possession of the purchasers 
only became adverse on the death of B, the vendor-Mahant, 
they should have held that such death occurred as soon as the 
respondent could claim the benefit of the presumption m S. 108 
of. the Evidence Act. 


A.M. Dunne, K. C. and W. Wallach for respondents :— 
The decision of the High Court that the suits were not barred 
by limitation was correct, and that of the Subordinate Judge 
was erroneous, for the title to the properties was in the Mahant 
and so long as the vendor-Mahant was alive, there could be 
no adverse’ possession. Also the findings of both the Courts 
in India on. issues other than the issues as limitation were 
corréct,.and could not be disturbed. 
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.sth December, 1925. The Judgment of the Board was 
delivered by © - © 
~ -LORD BLANEsBURGH.—These are consolidated appeals 
by the defendants in four out of eight suits instituted by oné 
Ramrup Gir in the Court of the First Sub-Judge at Muzaffer- 
pur onthe 30th November, 1916. The suits were brought 
on the allegation that the plaintiff, as the then Mahant of 
an asthal or math at Paprikhan Karan, was entitled to 
recover from the defendants different properties, endowments 
of the math, then in their possession. These properties had, 
it was alleged, been alienated without warrant by Bhawan Gir, 
deceased, the immediate predecessor as Mahant of the plaintif. 
The surts, as they progressed, were amended by the joinder as 
co-plaintiffs of three persons to whom in consideration of 
their supplying funds for the conduct of the litigation Ramrup 
Gir had agreed to transfer when recovered certain portions of 
the: properties in question. As so amended they were heard 
at length by the learned Subordinate Judge, and, on appeal; by 
the High Court at Patna, where many issues were raised and 


strenuously contested. Of these one only remains for’ deter- - 


mination. by their Lordships, namely, the issue of limitation. 
The learned Trial- Judge held that the suits were barred by 
statute. The High Court, on appeal, held that they were not, 
and made decrees for possession of the properties with mesne 
profits.. It is against these decrees and on the ground that 
the suits should have been dismissed as being out of time that 
the present appeals have been brought and argued. 


The math in question has a considerable history. Itisa 


math of the Sanyasis who are celibate and have renounced thé 
world. The properties in suit had been-amongst its endowed 
properties for a period of nearly 150 years. They stood in 
the name of the Mahant for the time being, but he had no right 
to alienate them otherwise than: for necessity. The income 
from them at one time, at all events, amounted to Rs. 4000 a 
year, appropriated not to a single deity, but for Puja of Siuji, 
the principal deity, for the Pujas of the other established 
deities of the math and in the entertainment’ of mendicarits 
and ascetics. These matters, all in dispute in the Courts 
below, were not again raised in contest before the Board, and 
may now be taken. to be accepted. i ' 

In the year 1880-or shortly afterwards Bhawan Git be- 
came Mahant of this asthal or math.” He had, as his elder 
Chela, the plaintiff, Ramrup Gir, and, as his younger Chela, 
one Harihar Gir.: : Bhawan Gir was- drunken, immoral and 
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dissolute, and, as might be expected of such a person, profligate 

and extravagant. Portions of the endowed properties he 

mortgaged without justification by way of security for loans 

made to himself. Other portions equally without justification 


he purported to sell outright. The proceeds in every case, 


were, it can hardly be doubted, spent mainly, if not entirely, 
upon himself. The properties mortgaged have since been 
sold under decrees made in suits brought to enforce the securi- 
ties. And so it has come about that those properties now in 
dispute have all of them been in the exclusive possession of the 
defendants or their predecessors-in-title as for absolute 
interests for periods exceeding on the 30th November, 1916, 
in every instance a term of 26 years of continuous duration. 


l By 1888 Bhawan Gir had denuded himself and the math 
of all its endowed properties. In March, 1892, he made the 
asthal over to the plaintiff, and, as the plaintiff recites in a 


deed of sale of the 15th June, 1917, left the place for good. 


And he has never returned. He went on pilgrimage and 
Harihar Gir went with him. Some weeks later Harihar 
Gir came back alone and reported to the plaintiff that Bhawan 


Gir had died in his arms at Hardwar on the 27th April, 1892. 


. The plaintiff accepted that statement. It was, of course, 
then greatly. to his interest to do so. He had become mahant 
if it were true. It is, however, contrary to his interest now 
to accept it. Indeed, if the fact be as stated it is fatal to 
his present claims. Yet in his evidence in these suits__to his 


‘credit be it said__he has again declared his belief that Harihar 


Gir’s statement as to Bhawan Gir’s death at Hardwar in 
April, 1892, is in accordance with fact. And his actions 
since the date of Harihar Gir’s return, if they be honest, have 
been consistent, and consistent only with a constant belief that 
Bhawan Gir was dead. Almost at once he perfotmed his 
Bhandara and-Shadh, and he was himself instituted as mahant 
of the math agd got Chudder. and Pagree and was installed in 
the Gaddi. Three years later, that is to say on the 16th 
April, 1895, with money found by others on terms analogous 
to those on which the funds for the present litigation have 
been obtained, he instituted, a series of suits against the present 
defendants or their then predecessors-in-title to recover the 
properties on the allegation that he had on the death of 
Bhawan Gir succeeded thereto as mahant. In those suits 
the plaintiff gave evidence to the effect just stated. Harihar 
Gir, too, was, called as a witness, and he directly deposed to 
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Bhawan Gir’s death in his presence on the date already given. 
His statements at that date were of course highly interested. 
Moreover, it was essential to the plaintiff’s case then that they 
should be true. The learned Trial Judge, however, disbe- 
lieved them, accepting as preferable, and perhaps as true, a 
body of evidence adduced by the then defendants__suspicious 
only because of its volume and circumstance__that Bhawan 
Gir was alive after April, 1892: that indeed he had been seen 
alive in 1895 after action brought. For the reason therefore 
that the plaintiff had failed to establish the fact essential to 
the validity of his claim, namely, that Bhawan Gir was dead 
when the suits were instituted, the Trial Judge by decrees, 
dated the 27th January, 1896, dismissed them all with costs. 
The plaintiff appealed to the High Court, but the learned 
‘Judges of that Court, finding themselves unable on the 
materials before them to review the Trial Judge’s finding on 
this issue of fact, by orders, dated the 30th November, 1897; 
dismissed the appeals. And so that litigation ended. Atten- 
tion must be given to this last date. It will be found that the 
plaintiff sets great store by it in these proceedings. _ 


The plaintiff in 1905 again performed the Bhandara of 
Bhawan Gir and was again installed in the Gaddi, although 
in his own view, as he stated in evidence in these suits that 
ceremony was neither essential to his institution nor redundant 
in its repetition. On the 30th November, 1916, he instituted 
the present litigation. The date is significant.. Required 
by O. 7, R. 1 (€) of the First Schedule to the Code to set 
forth in his plaint the facts constituting his cause of action, 
and when it arose, the plaintiff in each of. the plaints alleges 
that the Judges of the High Court in the earlier proceedings 
had, on the 30th November, 1897, accepted the then defend- 
ant’s statement that the plaintiff's Guru, Mahant Bhawan Gir, 
was then alive: that no particulars regarding him had been 
known for seven years from the date of that judgment, and 
that it was necessary for the plaintiff to accept ‘the 30th 
November, 1904, as the date of death of his Guru when the 
cause of action accrued to him. His suits were in time. 
such is the implication of the allegation, and such is his way 
of establishing it__in that they were commenced within twelve 
years to a day from the 30th November, 1904. 


-. -This view is undoubtedly mistaken. It would be fatal 


to the plaintiff if it were not. For his case on his chosen 
. oe e ” â 
foundation fails upon the facts. It is not correct to say 
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that the High Court in the earlier litigation found that Bhawan 
Gir was alive on the 30th November, 1897. What that Court 
did find, affirming the Subordinate Judge, was that he had 
not been proved to be dead on the 16th April, 1895. The 
latest date at which any one deposed to his being alive was a 
later date in the same year. And there is no evidence, either 
in that litigation__if it may be regarded__or in this that he 
has ever since been heard of. So far indeed as the present 
suits are concerned the only testimony adduced, apart from 
that of Harihar Gir, is that he has been neither seen nor heard 
of since he left the math in March, 1892. Putting the case 
therefore at its highest for the plaintif that is excluding 
altogether from consideration both Harihar Gir’s direct eyi- 
dence of death and the plaintiff’s belief in its truth__the posi- 
tion is that' Bhawan Gir has not been seen or heard of since 
the year 1895. If so, on the principle set up by the plaintiff, 
he must be presumed to be dead by the end of 1902. Accord- 
ingly these suits commenced only in 1916 are clearly statute 
barred as against the defendants. | 


= But the law really is that on the facts now assumed: there 
is no presumption as to Bhawan Gir being dead either in 1902 
or 1904. There is only one presumption, and that is that 
when these suits were instituted in 1916 Bhawan Gir was no 
longer alive. There is no presumption at all as to when he 
died. That, like any. other fact, is a matter of proof. And 
their Lordships would here observe that it strikes them as not 
a little remarkable that the theory on this point, on which the 
plaintiff’s. pleader hazards his whole case, is still so widely held, 
although it Bas so’ often been shown to be mistaken. The 
learned Judges of the High Court have in these suits pointed 
out the plaintiff's error. Yet, in another part of their judg- 
ment, if their Lordships are not mistaken, they have themselves 
unconsciously fallen into it. They have made a decree in the 
plaintif’ s favour because they had, as they thought, no reliable 
evidence as to the date of Bhawan Gir’s death, and because in 
their judgment it was for the defendants to prove chat date if 
they relied on it. Yet at the same time they have acceded to 
the plaintiff's claim for mesne profits which, at all events as 
claimed, are those profits accruing three years prior to the 
institution af the suits. This imports that Bhawan Gir was 
dead at that date. But if he was, then the same evidence 
showad that he had died many years before. The evidence, 
indeed, if regarded at all, required the Court not to allow 
mesne profits but to dismiss the suits altogether. ° 
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Now upon this question there is, their Lordships are 
satisfied, no difference between the law of India as declared in 
the Evidence Act and the Law of England [Rango Balaji v. 
Mudiyeppa (4)], and, searching for an explanation of this 
very persistent heresy their Lordships find it in the words ‘in 
which the rule both in India and in England is usually express- 
ed. These words taken originally from In re Phene’s Trusts (¢) 
run as follows :_ "ss | 

_ “If a person has not been heard of for seven years, there is a presump- 
tion of law that he is dead: but at what time within that period he died is not 
a matter of presumption but of evidence and the onus of proving that the 


death took place at any particular time within the seven years lies upon the 
person’ who claims a right to the establishment of which that fact is essential” 


Following these words, it is constantly assumed— not 
erhaps unnaturally__that where the period of disappearance 
exceeds seven years, death, which may not be presumed at any 
time during the period of seven years, may be presumed to 
have taken place at its close. . This of course is not so. The 
presumption is the same if the period esceeds seven years. The 
period is one and continuous, though it may be divisible , into 
three or even four periods of seven years. > Prabably-.the 
true rule would be less liable to be missed, and would itself be 
stated more accurately, if, instead of speaking of a person 
who had not been heard of for seven years, it described the 
period of disappearance as one “of not less than seven years.” 
To resume, however. It is manifest that the attempt 
made by the plaintiff in his plaint to comply : with O. 7, R. 1 
(e) and set forth the date when his cause of action arose has 
failed him on the facts. The result is to. disclose, so far as 
he is concerned, a very serious position. It is made plain by 
the plaint that as against him the defendants. had. at the insti- 
tution of the suits been by themselves and theér. predecessors 
in adverse possession of the properties in qeustion . for more 
than 12-years__in point of fact since 1895 at least when the 
earlier litigation against them was commenced. by the plaintiff, 
and which-is the last year in which any one proposes that Bha- 
wan Gir was seen alive. The plaint itself accordingly dis- 
closes a state of things to which S. 144 of the Limitation Act 
is applicable. In such circumstances it may well'be that it is the 
obligation of the plaintiff by the law of India as it is by the law 
of England to. satisfy the Court that his action is not barred by 
lapse of time. See as to India Rajah Sahib Prahlad Sen v. 
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Maharajah Rajendra Kishore Singh (6); Mahomed Ibrahim 
v. Morrison (7): as to England: “There is no doubt,” said 
the Court of Queen’s Bench in Doe v. Nepean (8) “that the 
lessor of the plaintiff must recover by the strength of his own 
title and in.order to do so must prove that he had a right to 
entér on the lands sought to be recovered within twenty years 
before. ejection brought.” i 

To all of which may be added the comment by Lord 
Justice Giffard on Doe v. Niepean (8) that the onus of proving 
death of any person at any particular period must rest with 
the person to whose title that fact is essential. In re Phene’s 


Trusts (5). 


On this footing therefore the plaintiff here would fail in | 


the absence of evidence of the death of Bhawan Gir within 
twelve years before the institution of the suits. 


But it is unnecessary in the state of the evidence in this case 
to proceed upon any such strict view of the plaintiff’s position. 
He has himself, and in these suits, supplied afirmative evi- 
dence, which their Lordships cannot disregard. Harihar Gir 
was called as a witness on his behalf. In his evidence in 
chief he solemnly deposed that Bhawan Gir died in his pre- 
sence at Hardwar in Aprii, 1892. “In cross-examination , he 
added that he himself performed his funeral ceremonies, and 
that if anybody said that he did not die in April, 1892, it 
would be false. And by way of confirmation the plaintif 
stated in his evidence, as their Lordships have already observ- 
ed, that he himself believed that Harihar Gir was telling the 
truth in this matter, while, as has also been shown, his own 
actions and claims ever since have alone been consistent with 
that belief. 

To‘their Lordships it seems impossible that such’ evidence 
adduced by the plaintiff himself, fatal as it is to his case, can 
be ignored. They are not blind to the difficulty. They do 
not forget theewealth of circumstantial evidence to the effect 
that Bhawan Gir was alive as late as 1895 adduced by the 
defendants or their predecessors-in-title in the earlier litiga- 
tion, and then accepted and acted upon by the Trial Judge to 
the plaintiff's undoing. They do not forget that at that time 


aa Aa | |. 


5. (1869) 5 Ch 139 at 151-2. 6. (1869) 12 MTA 334, 337. 
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accept the plaintiff's story that Bhawan Gir has been dead all 
these years. Their Lordships bear all this in mind, and see 
no occasion to commend these highly sophisticated tactics of 
the defendants. But they find it impossible to ignore’ the 
consistent attitude of the plaintiff, supported now by uncontra- 
dicted direct evidence of death and a wealth of concurring 
testimony to the effect that since Bhawan Gir abandoned the 
math in 1892 with Harihar Gir he has not been seen or heard 
of. . If these suits were being brought against defendants 
neither parties nor privies to the earlier litigation there could, 
in their Lordships’ view, have been no question that the - evi- 
dence now adduced on behalf of the plaintiff would have been 
completely destructive of his case. Is the position of the 
defendants so compromised by their attitude in the earlier 
litigation that they are in effect estopped from deriving benefit 
from the plaintiff's evidence of death even if it now by reason 
of the lapse of time has gained so greatly in force? Itis of 
course hard upon the plaintiff that evidence rejected in 1895, 
when it would have helped him, should now be accepted when 
it hurts him. On the other hand, it must be remembered 
that the complete disappearance down to the present time of 
Bhawan Gir and the now disinterested character of the eyi- 
dence adds to the plaintiff’s story of his death a strength from 
external circumstances altogether lacking in 1895. More- 
over, to ignore the evidence altogether would be to fly in the 
face of the statute. 

The difficulty of the plaintiff's present position in this 
matter was not, it would seem, at all appreciated in the Courts 
below. Das, J. in the High Court, for iInstance,. proceeded 
upon the footing that his evidence on this point was adduced 
only in the earlier proceedings, and the learned Judge disposed 
of the point: ° 
ji ‘Tt is quite true that it was the plaintiffs case in the suit which he 
instituted ini 1895 that Bhawan Gir died on the rsth Baisak, 1299, but that 
case was not accepted by the Courts,” e ; 

That is all. To the evidence in the present suit the 
learned Judge makes no allusion. It is that evidence which 
their Lordships find themselves unable to ignore. The 
plaintiff must, as it seems to them, take the consequences of 
solemn testimony given by himself and adduced on'his behalf. 

This disposes of the case, and it is unnecessary for their 
Lordships to deal with the important and difficult question 
whether here the statute did not commence to run in favour 
of the defendants -from the dates of the wrongful alienations 

. R—38 
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Of the properties or at all events from the date of his final 
abandonment of his office by Bhawan Gir and not only from 


his death.. Whether, in other words, the case is governed by 


the decisions of which Damodar Das v. Lakhan Das (3) 
may be taken as the leading authority.: or by the line of autho- 
rity'of which Vidya Varuthi.Thirtha v. Balusami Aiyar (2) 
may be taken as typical. “Their Lordships while _ not’ pro- 
nouncing upon it have given very careful consideration to this 
interesting and difficult question. Upon it they say no more 
than this, that they must not be taken to accept the view with 
reference to it propounded by the High Court. So far as 
they are concerned the question remains entirely open to be 
determined when it arises. 


For the reasons above given, however, they are of 
opinion that the decree of the High Court should be recalled 
and that of the Trial Judge restored, and they will humbly 
advise His Majesty accordingly. The respondents must pay 
to the appellants their costs before the Board and in the High 
cone 

“ Solicitors for appellants: /atkins.and H unter. 


ja. ‘Solicitor for respondents : H. $. L. Polak. 
je AL de M. | ee oj Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
PRESENT: Mr. Justice DEVADOSS AND MR. JUSTICE 
WALLER. 


Guduthuru Thimmappa ... Appellant® (Plaintif) , 
os 
V. Balakrishna Mudaliar and : 
another ... Respondents (Defendants). 


Civil Procedure Code, S. 20—Partnership—Suit for dissolution—Jurisdic- 
tion of Court—Busincss carried on at two places—Accounts kept at one place—- 
Issue as to jurisdiction—Practice—Trial as preliminary issue. 

Where a partnership business is carried on at two places, the cause of action 
for a suit for dissolution arises in both' the places and the Courts in either of 
them’. have’ jurisdiction to ‘entertain the suit. The Court within whose 
limits the -partnership ‘accounts were being maintained has jurisdic- 
tion to try such a suit. i ' 


- An issueeas to the jurisdiction of the trying Court in such a suit ought zo 
he tried as a preliminary issue at the earliest opportunity. 


m 


A A 0 No. 166 of. 1923. sth October, 1925. 
kamaa - 3, (1921) 48 I A 302: 41 M L J 346 (P ©). 
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;:: Appeal against the order of the Court of the Subordinate 
Judge of Berarii dated 7th March, 1923, in O. S. No. 16 
of 1921, 

A. y Snaha Aiyar for aadb 
M. Subbar oya Aiyar for respondents. ` 
The Court delivered the following 


JUDGMENT: :— The question in this appeal is whether the 
Subordinate: Judge’ s Court at Bellary had jurisdiction to try 
the suit.’ The suit was filed so far back as sth March, 1921, 
and the Subordinate Judge decided that the Court had no 
jurisdiction on the 7th March, 1923. The defendants raised 
the question.of jurisdiction in issue 15.. A preliminary issue 
like this should have been disposed of at the earliest oppor- 
tunity. The learned Subordinate Judge did not do that, but 
after a number of witnesses were examined on -commission 
and after the detendant took time to adduce evidence he de- 
cided this question in favour of the defendant. | 

~The suit is for dissolution of partnership. The plaintitt, 
who is a resident of Bellary, entered into partnership with the 


defendant, a resident of Coimbatore, for the purchase and, 


sale of cotton. Under the arrangement they were to share 
the profits. It-is unnecessary to consider what shares the 
plaintiff.and defendant had in the partnership as it is a matter 
which has to be determined in.a suit. ‘The defendant admits 
that partnership arrangement was entered into and that the 
plaintiff and he were partners. But his contention is that the 
partnership business was carried on only in Coimbatore and 
not in Bellary and thercfore the Court at Bellary had no juris- 
diction. - Under the arrangement the plaintiff was to-purchase 
cotton not only at Bellary but in other places, but the sale of 
the cotton was to be effected at Coimbatore ,where' cotton 
mills.are situate. ‘The accounts of the business were’ main- 
tained at Bellary as alleged in paragraph 20. of the ‘written 
statement: The defendant, though he demied that the 
accounts Were maintained in Bellary, did not choose to say 
where the partnership accounts were maintained. His vakil 
now says no accounts were necessary as it was arranged that 
the prohts of each consignment should be ‘settled at once. 
This is’a very strange arrangement of scttling accounts’ of: a 
partnership in which very large consignments ‘of cotton were 
made. Inasmuch as the defendant chooses to say tha? no 
accounts W ere kept by him at Coimbatore | in connection with 
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carried on only at Coimbatore. The- learned. Subordinate 
Judge has evidently made a mistake in holding that the sub- 
stantial portion of the business should be carried on at Bellary 
in order to give jurisdiction to the Bellary Court. Where 
partnership business is carried on at two places, the-cause of 
action arises in both the places and thé Courts have jurisdic- 
tion to entertain the suit for dissolution ‘of ‘partnership in 
either of these places. > In this case both-the Coimbatore as 
well as the Bellary Courts-have jurisdiction to entertain the 
suit. This suit was filed in Bellary Court. That Court had 
jurisdiction to try the case. In Bavah Meah Saib v. SRI 
Meah Satb (1) Bittleston, J. observes: 

MAS regards a suit of this nature, when it appears that the -partnership 
business is carried on substantially: in two or more places, I think that the cause 
of action does partly arise in each of those places within the meaning of S. 12 
ef our Charter.” 

Their. Lordships of the Privy Council attach importance 
in connection with the carrying on of the. business to the fact 
that the partnership accounts are kept ata particular place. 
In Luchmee Chand v. Zoreswar Mull (2) their Lordships 


observe: 


“Where can it be said that the cause of action, supposing it exists for 
that balance, properly arose? Muttra was, undoubtedly, the central place of 
business; at Muttra the partnership books were kept; at Muttra the partners 
would have recourse to those books for the purpose of ascertaining the state of 
the transactions; "between ‘them, and if, in the result, a balance was due to -the 
appellants, Mittra would be the place where the pay ment of that balance would 
have -to-be made. It -therefore appears clear to their Lordships that if there is 
n cause of action arising out of the balance resulting from these partnership 
transactions, that cause of action arose at Muttra,” 


Here as already observed the books of the partnership 
were maintained by the plaintiff at Bellary. Therefore the 
éause of- action for a suit of this kind’ did arise within the 
jurisdiction, of the Bellary Court. The Subordinate’ Judge 
has entirely gone’ out of his way’ in considering whether the 


accounts have Been satisfactorily kept or not. That is a 
matter which will have to be dealt with when the. suit is tried 
on the merits. Be as 


- In the result we set aside the decree of the Subordinate 
Judge and direct him to restore the suit to file and proceed 
with it according to law. The respondent will pay the costs 
of this appeal. : 

w ESV Decree set aside and suti ee 








1, (1869) 4 MH CR 21$ at 222, 2. (1860) 8 MITA 291 at 307. 
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IN THE- -HIGH Court.or JUDICATURE AT ee 
PRESENT -— MR. Justice PHILLIPS. 


P: S. Kesavalu Naicker rei. wag ppellani* (Defeidan) 
v. = 
The Corporation of Madras: . . Respondent (Plaintiff). 


Madras City Tenants Protection Act aa n 1922), $. 2, el. (4)—Tenani— 
Licensee—Distindtion—Evidence—Madras City Municipal Act (IV of 1919), 
S. 226—4 pplicability—Per mits under—Issue of —E ffect on nature of tenant’s pos- 
session—Cily Tenants Protection Act—Preamble—Tenant who has constructed 
building in hope of not being evicted—Inference of, when justified-—S. 3 of Act— 
Compensation for building on eviction—Measure of—Act—Interpretation—Pre- 
amble if and when controls sections—Discussions prior to passing of Act—Refer- 
ence to—Per missibility—Public  streets—Soil in—Corporation’s right in— 
Lease by Corporation thereof—Validity under new Municipal Act—Lease by 
Corporation—Validity—Right of Corporation to dispute—Estop pel. 


S. 226 of the City Municipal Act IV of 1919 deals with temporary obstructions, 
which would be an offence unless permission is granted for making them. It 
has nothing whatever to do with giving licences for keeping an jce depot. 

In a case in which the defendant and ‘his predecessor were found-to have 
been tenants of the Corporation for over 40 years, held, that the mere fact 
that the Corporation issued permits to the defendant a few years before suit 
under S. 226 (1) of the Act and that they were not refused by him could not 
convert the tenancy into a holding by mere license. To have thar effect the 
Corporation must go further and shew that the defendant agreed to be a mere 
licensee. 


"The Preamble of an Act may be referred to in a case of ambiguity or 
where it is necessary, to interpret the Act so as to give effect to its purport, but 
it ig doubtful whether the meaning of definite and unambiguous words can be 
‘strained because their natural interpretation would seem to extend the alleged 
scope of the Act. 


When a man has spent a éonsiderable sum of money in erecting a pucca 
masonry building on anothers land there is a legitimate inference to be drawn 
that he did so in the hope that he would not'be evicted within the Preamble 
of the City Tenants Protection Act III of 1922, an ‘inference which may be 
rebutted by other circumstances, which show that he could not have had’ such 
a hope. 

The provisions of an enactment ought to be looked to to ascertain- its 
scope rather than the intention of the legislature as revealgd in the discussion 
which preceded the passing of the Act. 

On eviction the tenant is entitled, as compensation: for his building, not 
to rental value, but only to the value of the building. 

The Corporation having, though not the full ownership of, still a certain 
proprietary right in the soil in, public streets, it can, even ‘under the new 
Municipal Act, grant a lease to the extent of that ight, : 

Where it did so grant a lease in 1919, eld, that it could not afterwards 


contend that the lease actually granted by it was void as being: prohibited 
by law. 
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Held on. the evidence. in the case, that the defendant was a “tenant” within 
the City Tenants Protection Act, and not a mere licensee. 


On Appeal from the decree of the City Civil Court, 
Madras, in O. S. No. 68 of 1923. SO 


. K.-Duraiswami Aiyangar for.appellant. 
~ < S. Rangaswami Aiyangar for respondent. 
-© The Court delivered the following 


- JupGmMent:__In this case the facts are as follows :__The 
defendant’s uncle, Muthuswami Naicker,. put up thé building 
in suit-48. years ago, on the roadside land in the Pantheon 
Road, for the purpose of selling erated waters and ice. The 
building is a pucca masonry. one and the plaintiff, Corporation 
of Madras, now wishes to eject the defendant, to whom the 
property was given by his uncle about 1908. The 
defendant obtained lease deeds for this property in 1908, 
1911 and i914 for a period of 3 years each. At the end of 
the last-lease,.the Corporation proposed to sell the right to 
“occupy the building and site at auction and notice was issued on 
‘r8th April, 1917 (Ex. 1V). The defendant protested against 
this by a lawyer's notice (Ex. II) and put ina petition (Ex. II) 
on30th April, 1917. Asa result of this, a fresh lease for 
one year was granted to the defendant and this was renewed 
fora second year in 1918 for the year 1918-1919. . When 
the new Municipal-Act was passed, the Corporation seems to 
Haye thought that it could not grant a lease of the -suit pro- 
perty and they'proposed to auction the property and-grant. a 
license. On 21st February, 1919, the date of the auction, no 
bidders turned up. On 24th February, 1919 the defendant 
went to the Revenue Officer and agreed to pay'a ‘rent of 
Rs. 3-8-0 per mensem in respect of the suit land, and on 14th 
July, 1919. the Corporation granted him the lease Ex. E-t. 
On 17th’March, 1920 a notice was issued by the Corporation, 
that the right of putting up a bunk on the suit site would be 
sold by auction. But as a matter of fact no auction appears 
to have taken place, and on gth October, 1920 the Corporation 
issued Ex. F; which purports to be a permit under S. 226 (1), 
Act IV of 1919. Under this the defendant was permitted to 
occupy. the suit’site for the purpose of keeping. an ice depot 
for One year. A similar permit was issued on 4th August, 
1921 for the year ending 31st March, 1922. On 2nd March, 
1923, the Corporation again proposed to auction the site and 
then finally on 11th November, 1922 the Corporation gave a 
notice to the defendant to quit. The defendant replied stat- 
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ing that he had held the land for a very long. period -and that 
he was entitled to compensation under the City Tenants: Pro- 
tection Act. : 


. The main question for consideration here is, whether the 
defendant is a tenant within the meaning of the Madras City 
Tenants Protection Act. The learned City Civil Judge has 
found that he was not a tenant but merely a licensee. ` We see 
that up to 31st March, 1920 the defendant had been obtaining 
leases from the Corporation for the use of the site,and- was 
undoubtedly up to that time a tenant. It is suggested that for 
the year 1920 the Corporation had no power’ to 
grant a lease of the suit land as it comes within the definition 
of public street contained in the Act. Such public streets are 
vested in the Corporation and although the Corporation has 
not the full ownership in them yet they have a certain prd- 
prietary right in the soil, and this has been recognised in 
S. Sundaram -Aiyar v. The Municipal Council of Madura and 
‘the Secretary of State for India in Council (1) in which it was 
héld that the Corporation had a certain proprietary right i 
the soil of public streets. Under the new Municipal Act ‘of 
1919, the Corporation is authorised to lease any Corporation 
immoveable property and if the Corporation has a proprietary 
right.in public streets to the extent of that right it can grant a 
lease, and even, if it had no right to grant a lease, I do not 
think the Corporation can now contend that the lease actually 
granted by them in 1919 was void as being prohibited by law. 
Until March, 1920, therefore, the defendant was a tenant 
But it is contended for the respondents that by the mere fact 
‘of his accepting Exs. F and G, the permits under S. 226 (r) 
he became a mere licensee. ‘When we turn to S. 226.(1) we 
find that it deals with persons. making holes and causing 
obstruction in the street, and provides that pefsons are for- 
bidden to make holes or cause any obstruction in any street un- 
less the consent of the Commissioner is obtained. Cl. 2 pres- 
cribes that, when such permission is granted, such persons shall 
cause such holes or obstruction to be sufficiently fenced,. and 
enclosed and shall cause such hole or obstruction to be sufficient- 
ly lighted during the night. It is not suggested that the plain- 
tis building was in any sense an obstruction to the street and 
the idea of allowing him to occupy it for the purpose of keep- 
ing an ice depot trom year to year has, no connection with the 
provisions of S. 226. S. 226 deals with the temporary obstruc- 
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‘tions, which would be an offence unless permission is granted 
‘for making them. It has nothing whatever to do with giving 


licenses for keeping an ice depot. The defendant never even 
expressed.his consent to be a licensee. He and his predecessor 
had been tenants of the Corporation for over 40 years and the 
mére fact that these extraordinary permits were issued to him 


and were not refused, cannot convert that tenancy - into a 


holding by mere license. In the absence of evidence that the 
defendant agreed to be a mere licensee, I think that the mere 


„issue, of-licenses would not be sufficient material to raise a pre- 


sumption of a change in-the nature of his possession, which 


had for many years been that of atenant. The present case, 


where the license is obviously a license which the Corpor ation 


has no power to issue in such form and in the circumstances 


that existed, is much stronger and the defendant must be deem- 
ed to have been holding on as a tenant after expiry-of his last 
lease. Even on roth April, 1920 he was treated by the Tah- 
sildar as-a tenant of the Corporation. No attempt was made 
to disturb -his possession and: his possession has 


all along been of the same nature. Whenever any change 


was proposed to be made, the defendant has protested and ‘no 
change has actually been made in the nature of his possession. 
The question then arises whether the defendant is a tenant 
within the meaning of S. 2 2, cl. 4 of Act HI of 1922. That 
clause reads.as follows: o 


“ ‘Tenant means tenant of land liable to pay rent on it, every other 


‘person deriving title from-him and includes persons who continue in poser 


after the termination of the tenancy.” 


The defendant. certainly would seem to come within the 
definition. It is, however, argued that in order to under- 


‘stand this definition, which is not in itself ambiguous, one must 


refer to the Preamble of. the Act which says: 


“Whereas it is necessary to give protection to tenants who have còn- 
structed buildings on other’s lands in the hope that they would not be evicted 


sa long as they pay a fair rent.” 


The rule of construction is that the Preamble of the Act 
may be referred to in a case of ambiguity or where it is neces- 
sary to interpret the Act itself so as to give effect to its pur- 
port, but it Js doubtful whether the meaning of definite and 
unambiguous words can be strained because their natural inter- 
pretation would seem to extend the alleged scope of the Act. 


‘In dny case I do not think, that in the present instance it can 
‘be said that the Act does not refer to persons in the position 
of the defendant. © Nor am I satisfied that defendant’s posi- 
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tion.is not that contemplated by the preamble. It is difficult 
now to adduce evidence that the person who constructed, the 
suit building 48 years ago did so in the hope that he would 
not be’evicted. The oral evidence of the actual builder to 
that effect would not be of much value when given for the pur- 
pose of such a suit as this, but I think, that, when a man - has 
spent a considerable sum of money in erecting a pucca masonry 
building’on another’s land there is a legitimate inference to be 
drawn, that he did so in the hope that he would not be evicted, 
an inference, which may be rebutted by other circumstances, 
which show that he could not have had such a hope. In the 
present case there is something rather more than a mere 
inference, for, as the learned Judge points out, “the defend- 
ant’s predecessor-in-title apparently ventured upon a 
brick-built structure, in view of the favour that he then enjoyed 
from very high officials who got ice from him.” If he enjoy- 
ed the favour of high officials (possibly officials in the employ 
of the plaintift Corporation) it is difficult to suppose, that he 
spent his money without hoping that he would be allowed to 
reap the benefit of the expenditure. In that view the defend- 
ant would come within the meaning of the Act. It is urged 
that if the provisions of the Act are applied literally, the scope 
of the Act would be very materially widened beyond that ex- 
pressed in the preamble. This may be so, but when the 
legislature passes an enactment, its provisions must be Eo 
to rather than the intention of the legislature, as revealed ` 

the discussion which preceded the passing of the Act. Con: 
struing the Act as it stands, | must hold that the defendant is 
a tenant within the meaning of the Act and consequently under 
S. 3, is entitled on ejectment to be paid compensation for ‘his 
building: He did make an application under S. 9 but that is 
not pressed.” This is intelligible when we remember that the 
plaintiff Corporation is not the absolute owner'of the plaint 
site and’ consequently what the defendant could purchase 
under S. 9 is only the limited interest of his lardlord. “The 
suit will have to be remitted to the Lower Court for invéstiga- 
tion as to the value of defendant’s superstructure ‘and when, 
that has been determined, the decree will have to be modified 
by awarding that amount to the defendant as compensation. 
A finding as to the amount of compensation payable to be sub- 
mitted within 3 weeks. Objections 7 days. The defendant 
will have his costs of this appeal and the costs of the Lower 
Court will beeprovided, for i in the revised decree, ,.:;..... 
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In compliance of the above order the City Civil Judge, 
Madtas, submitted ‘the following 


Finding: This suit has been remanded for an enquiry 
as to the amount of compensation payable to the defendant in 
respect of the superstructure on the plaint site. As this re- 
quired local inspection and investigation, the taking of measure- 
ments and finding out of values, I remitted the question with 
the consent of parties. to a Commissioner who has a great deal 
of experience in such matters, being the person most often 
entrusted with ascertainment of values in dispute between 
parties.- He has submitted a report with full particulars as 
to. measurements and values. He assesses the present value 
of the superstructure at Rs. 468-15-0. 


2. Both parties have filed objections. The defendant’s 
principal objection or. at any rate the point argued before me 
was that the ground rent charged by the Municipality for the 
suit superstructure is Rs. 3-8-0, that the building itself will 
fetch a rent at least of Rs. 8 and that if the said sum is 
capitalised his client would be entitled at least to Rs. goo. 
This method of arriving at value has been found by experience 
to be extremely unsafe in a City like Madras. Itis within 
my experience that a space of land 8 ft. by 3 ft. on which a 
bunk is put up at an expenditure of say Rs. 50, fetches a rent of 
Rs. 8 or Rs. 10 per mensem. If the said sum was capitalised 
in the manner suggested by the defendant, the valuation of 
the structure would run up to Rs. 700 or Rs. 800. The rent 
charged in respect of a site depends upon. its eligibility as a 
trade site and its suitability for the particular 
trade sought to. becarried on, and has no re- 
ference in most cases to the actual value of either the land 
or the superstructure erected thereon: The method adopted 
by the Commissioner of finding out the different kinds‘of mate- 
rials employed in the building and then assessing them at their 
present value seems to me to be the’ most fair one as between 
the parties. 


.3. The plaintiff's main objection was that the defend- 
ant’s building is a very old one, that it is not plumb or straight 
from top to bottom, that it had numerous cracks 
which> hdd been recently concealed by colour-wash- 
ing and that the Commissioner has not made any 
allowance for these defects. He further says that the Muni- 
cipal Engineer has valued the building only at Rs. 200. Iam 
not able to pay any seřious atterition to the valuation of the 
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Municipal Engineer, which is moreover not on record, as the 
said Engineer has not been submitted to cross-examination and 
after all the valuation can only be regarded as one suggested 
by one of the parties to the suit. _ I find that the Commis- 
sioner has not suggested rates for a new building but expressly 
admitted that it is an old building recently fur- 
nished up and makes allowance for its age and wear and tear. 
I submit a report to the effect that the structure put up by the 
defendant on public Municipal land is worth Rs. 468-15-0 and 
that he is entitled to compensation at that rate before-he is 
evicted by the plaintiff. I may also add that the defendant 
took some time in order to ascertain whether the Commissioner 
of the Corporation would allow him to continue as tenant on 
Municipal land on the same terms as those on which he has 
been a tenant till recently. Apparently there was an agree- 
- ment as to the terms but as plaintiff wanted the entire cost of 
the suit negotiations appear to have fallen through. I men- 
tion this as this incident is responsible for the delay in submit- 
ting this report. 


The appeal coming on for final hearing after the return 
of the finding of the Lower Court upon the issue referred by 
this Court for trial, ? 


‘The Court delivered the following 


JUDGMENT :__The petitioner is not entitled to rental value 
but only to the value of the building. The finding that it 
is worth Rs. 468-15-0 is therefore accepted and plaintiff will 
have a decree for possession of the land and superstructure 
on payment of this amount less the annual rental due by de- 
‘fendant up to date of delivering ‘possession. Each side will 
bear his own costs in the Lower Court. The time for deli- 

very is One month. 


A.S. V. Decree modified . 
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[FULL BENCH. ] 
IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT: SIR Vicror Murray Coutrs TROTTER, 
Chief Justice, Mr. JusricE PHILLIPS AND MR. JUSTICE 
KUMARASWAMI SASTRI. oe 
Katreddi Ramiah and another ... Appellanis* (Defend: 
: | ants -2 and 15) 


Y. 

Kadiyala Venkata Subbamma 

= and others.  ..: ... Respondents (Plaintiffs and 
ae Se defendants 1, 3 to 14 and 16). 


Hindu Wills A ct-—IPil executed by Hindu in the mofusiu—Fitatb when 
vests in gsecutor—Probate not obtained—Effect of. 


In the case of a Hindu will executed in the moffussil to which the Hindu 


Wiils Act does nat apply, the estate vests in the executor (who accepts office) 


from the ‘date of the testator’s death and the provisions of the Probate and 
Administration Act are ‘applicable even though probate has not been obtained. 


Case-law discussed. 

Appeal against the decree of the Court of the Additional 
Subordinate Judge of Ellore in O. S. No. 35 of 1920 (Q. 5. 
No. 100 of 1919 on the file of the Sub-Court, Ellore). 


A. Krishnaswami Aiyar for appellants. 


= ‘Advocate-General for 16th respondent, G. Lekshmanna 
and V. Suryanarayana for respondents 1 and 2, 4. Satyanara- 
yana and P. Bapiraju for 3rd respondent and Ch. Raghava 
Rao for 7th respondent. 


The Court (Spencer and Srinivasa Atyangar, JJ.)7 made 
the following 
ORDER OF REFERENCE TO A FULL BENCH :__Spencer, jia 
M. Subbanna executed a will on 22nd September, 1914, and 
died more than two years afterwards on sth January, 1917, 
leaving no sons but a daughter, a daughter's son and a widow. 
He appointed his wife executrix of his will - authorizing 
her to pay his debts out of the proceeds of 1,000 bags of paddy 
that he had in store in 1914, to recover sums owed to him by 
others, to sell a certain house and site, to carry out certain 
charitable and religious dispositions, to adopt a son and to 
manage the adopted son’s one-third share of immoveable pro- 
perty till ke attained majority, etc., and then follows a general 
clause: “I authorize my wife to conduct all the remaining 
affairs in my stead.” Respondent’s vakil attempted to argue 


*Appeal No. 70 of 1921. - 31st March, 1925. 
{13th November, 1924. Bs 
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that ist defendant was only an executrix for a limited purpose 
(cf. S. 35 of Probate and Administration Act); and that the 
intention of the testator was to empower'her to transact only 
those affairs which he specifically mentioned in the will. © -The 
use of the Telegu words ors% (yauatiu) and ES. 
(tatimma) in this passage is to my mind consistent only with 
one meaning and that is that the testator intended his wife 
to be his general executrix. He- provided im his will that his 
entire immoveable property (excluding certain purchases of 
land’ which he had dedicated to temple worship) should be 
divided into three shares, and one share given to his daughter’s 
son (2nd plaintif), one to his adopted son (16th defendant), 
and one to his widow (1st defendant) for life, and that after 
her death her share should be divided between his daughter’ S 
son and the son adopted by his widow. The genuineness of 
the will is not disputed. Owing to the lapse of time between 
‘the making of the will and the testator’s'death, and the expense 
‘of law suits which he engaged in during: his life, the ‘paddy 
mentioned in the will as a fund for discharging debts was fot 
available to the’ executrix, and she consequently ‘had to sell 
23 acres 68 cents of wet land under Ex. 1 to the 2nd defend- 
ant for the purpose of paying certain promissory ‘notes and 
decree debts left owing by her husband whén‘he died in‘ 1917, 
and she further entered into a mortgage’ in favour ‘of the 

15th defendant for a similar purpose during the pendency of 
the present suit; which was instituted by deceased’s daughter 
and daughter’s son to obtain possession‘of the properties allot- 
ted to them'under’a family settlement alleged to have been 
arranged 13 days after the testator’s death, or ‘in the ‘alter- 
native to recover their legacies under the wili, unencumbered 
by the sale, leases and mortgages to 2nd, 3rd, 6th and isth 
defendants, respectively, and mesne profits tor two years. 
The Subordinate Judge found for the plaintiffs and accordingly 
granted them a preliminary decree subject to the condition of 
their paying to 1st defendant Rs. 1,946 as their share of the 
debts amounting to Rs. 5, 000 for which the testator was liable 
at the date of his death. “The purchaser and the mortgagee 
(defendants 2 and 15) from the widow appeal. The argu- 
ment put forward on their behalf was that,.as the estate vested 
in the executrix from thé date of the testator's death by virtue 
of. the will, she could sell or mortgage his property to pay. of 
his debts and. could give the purchaser or mortgagee a good 
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-As the will, with which we are concerned, was not execut- 
ed by a Hindu within the City of Madras and does not relate 
to immoveable property situate within this Court’s Original 
Side jurisdiction, the Hindu Wills Act has no application to it, 
and consegently it- was not made imperative by S. 137 of the 
Succession Act that the executrix should take out probate in 
order to establish her right to deal with the deceased’s estate. 
S. 179, which speaks of vesting, does not apply to the will of 
a. Hindu, but S. 4, which is the corresponding provision of the 
Probate and Administration Act, applies. S. 12 of that Act 
states that probate of a will, when granted, establishes the will 
from the death of the testator and renders valid all inter- 
mediate acts of the executor as such, thus implying that they 


are not valid until probate is aranted. I take thts to mean 


that the executor of a Hindu will may do all acts which the 
will enjoins or permits him to do without any risk of having his 
authority to act gua executor questioned, but that if he exceeds 
his authority and does acts which the will does not expressly 
authorize him to do, such as the disposal of immoveable pro- 
perty requiring the permission of Court which can only be 
given under S. go (2), such acts are voidable at the instance of 


any person interested, unless and until the executor obtains pro- 


bate or letters of administration and gets an order of Court to 
validate what he has done in the interval between the testator’s 
death and the issue of probate or letters of administration. 
what acts an executor can under English Law do before obtain- 
ing, probate are set out in Williams on Executors, Vol. I, at 
p..213 to 215. They include the payment of debts owing by the 
deceased and the disposal of the testator’s goods and chattels 
and real estate. An executor could always sell personalty in 
erder to pay debts, and since 1897 he can sell, lease, or mort- 
gage reality for that purpose (vide pages-693 to 704). His 
power of disposal is absolute, but as he cannot maintain an 


action, before probate though he can be sued if he has 


intermeddled with the estate, it becomes necessary for probate 
or. letters of administration (if he dies first) to be obtained in 
order to justify his actions as executor. 


There appears to be some divergence of opinion between 
the Calcutta and Bombay High Courts in the view taken by 
them as to the position of the executor of a Hindu or Muham- 
madan will who does not take out probate, Mr. Justice Pugh in 
-Calcutta regarding him as a mere manager for the purpose of 
paying the debts and distributing the estate [Sakina Bibee v. 
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Mahomed Ishak (1) | and Mr. Justice Russell and Mr: Justice 
Marten in Bombay treating him as an executor in whom the 
estate vests by virtue of S. 4 of the Probate and Administration 
Act [Narrondas Ramji v. Narrondas Ramji (2)] and Sir 
Mahomed Yusuf v. Hargovandas Jivan (3) ]. 


So far back as 1878 Markby, J., in Prosunno Chunder 
Bhuttacharjee v. Kristo Chytunno Pal (4) and Kherodemoney 
Dossee v. Doorgamoney Dossee (5) held that the executor of 
a Hindu will did not represent the deceased by virtue of the 
will until he had obtained probate and the property did not vest 
in. him by his mere appointment’as executor in the will, and 
Maclean, C. J., in Sarat Chandra Banerjee v. Bhupendra Nath 
Bosu (6), expressed'an opinion that the inclusion of the vest- 
ing section under the chapter relating to the grant of probate 
and letters of administration was an indication that the vesting 
followed from the grant of probate and that till then the exe- 
cutor held the property only as manager. There is also an 
observation of the Judicial Committee in The Administrator- 
General of Bengal v. Premlal Mullick (7), that prior to the 
Hindu Wills Act (the case before them being one of a will 
made in 1889 by a Hindu resident of Calcutta City) the powers 
and functions of the executor of a Hindu estate were those of 
a manager rather than those of an executor of an English will, 
that he did not require probate and that probate if obtained 
would not have vested him with any title to the estate, either 
real or personal, which he administered. The decision of the 
same tribunal in Kurrutulain Bahadur v. Nuzbat-ud-dowla 
Abbas Hossein Khan (8), which by referring to Ss, 4, 59 and 
90 of the Probate and Administration Act draws a distinction 
between executors under the Act and other executors who fail 
to take out probate throws light on this debated question. The 
Courts of Madras, Bombay and Calcutta seem to be all agreed 
that the executor of a Hindu will made in the mofussil derives 


—a.. (1910) LL R 37 Cal 839 at 842. 2. (1907) I LR 31 Bom 418 at 428. 
3. (1922) ILR 47 Bom 231. 4. (1878) I L Req Cal 342. 
g. (1878) I L R 4 Cal 455 at 468. 6. (1897) IL R 25 Cal 103. 
7. (1895) I L R 22 Cal 788 (PC) 
8. (1905) IL R 33 Cal 116 : 15 M L J 336 (PC) 
9. (1912) I LR 36 Mad 575 : 23 ML J 306. 
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Rao v: Rajah Venkatadri Appa Rao (11)]. Even the learned 
Judges who. decided Sir Mahomed Yusuf v. Hargo- 
vandas Jivan (3) were agreed in thinking that an executor who 
did not take out probate would be subject to any restriction in 
the will as to the disposal of immovable property. Such a 
disposal as would interfere with the literal performance of the 
trusts imposed by the will on the executor in respect of the spe- 
cific bequests of immoveable property would not be valid unless 
the executor obtained probate and obtained the directions of 
the Court under S. 90 (2). The executor of a Hindu will 
has not in my opinion the general powers of an executor of.an 
English will, as there is no section in the Probate and Adminis- 
tration Act giving an executor the wide powers conferred by 
S. 269 of the Succession Act. In Ganapathi Aiyar v. Siva- 
malai Goundan (9), Sundara Aiyar and Sadasiva Atyar, JJ., 
observed, “we can see nothing in the Act as it stands to prevent 
the executor from acting as executor and exercising the powers 
given tọ him under the Act without obtaining probate.” My 
learned brother, whose judgment I have had the advantage of 
reading, apparently thinks that this observation goes too far 
and that an executor of a Hindu will in the mofussil has none 
of the powers of an executor under the Probate and Adminis- 
tration Act, unless he first takes out probate. This is th effect 
the Calcutta view. I would not go so far as to say that an 
executor appointed by will who does not take out probate is 
not an executor within the Act, as I think that S. 90, cl. (2), 
recognizes the existence of two classes of executors (1) those 
executors who get probate and obtain orders of Court for dis- 
posing of immoveable property and (2) those executors who 
do not do so and are restricted to the terms of the will. The 
section, speaks of even the former class as having the property 
vested.in them, although probate has not been granted to them. 


As the rst defendant by disposing of 23 acres 68 cents of 
wet land unden Ex. 1 in favour of the 2nd defendant for a 
price of Rs. 4,500 disabled herself from carrying out the 
téstator’s wishes in their entirety as to the division of his im- 
moveable property among his heirs in the manner set out in the 
will, and as she did not either before or after the sale validate 
her act by taking out probate and obtaining permission of the 











e 3. (1922) I L R 47 Bom 231 at 241. l 
9. (1912) I LR 36 Mad 575 : 23 M L J 306. 
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Court to dispose of the testator’s immoveable property for dis- 
charging his debts, the learned Subordinate Judge was right in 
my opinion in declaring the sale-deed in favour of the -2nd 
defendant to be not valid-and binding on the heirs under the 
will. Similarly the mortgage must also have been invalid 
so far as it interfered with their obtaining a distribution of 
their shares, but being executed pendente lite the plaintiffs were 
entitled to ignore it. 

I am inclined to treat the 1st defendant as an executrix 
who has execeeded the limited authority given to her under the 
will as regards the disposal of immovable property and has 
failed to invest herself with the power that she might have got 
by taking out probate and applying to the Court to permit her 
to dispose of that property in a manner not authorised by the 
will. as 


“Whether when the assets set apart under the will were 
not available for discharging the testator’s debt, the rst defen- 


dant, either as executrix without probate or as the manager or 
person in actual possession of the estate, would have power to 
sell any portion ef it for the necessary purpose of discharging 
the deceased’s debts and could give a good title to the purchas- 
er is a question that has not been argued before us.As the deter- 
mination of this question will largely depend on the answer to 
be given to the question of law formulated by my learned 
brother, I agree to the reference to a Full Bench in the terms 
proposed in his judgment. . 


Srinivasa Aiyangar, J. The main question that arises 


in this appeal is one of considerable difficulty and at the same 
time of great general importance. The difficulty of the ques-. 


tion, has been immensely increased by the wide divergence in 
the views, with regard to the question, of the various High 
Courts in'this country. 


The daughter and the daughter’s son of one Venkata- 
£ g 


subbanna, the testator, instituted the suit from’ which this 
appeal has arisen. The ist defendant is the widow of the 
testator and the 16th defendant is the son adopted by the rst 
defendant to her deceased husband, the testator, under a power 
given to her by his will. Defendants 2 to 15 may all be | re- 
garded as alienees claiming through the 1st defendant. 


The plaintiff's claim was for having these alienationseset 
aside and delivery over to'the plaintiffs of certain lands alleged 
to have been agreed to be given to them under a family 
arrangement entered into by the rst defendant, subsequent to 
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the death of thetestator, or, in the alternative, for a partition 
and delivery over to them of their shares in the estate of the: 
deceased according to the terms of the will. On behalf of 
the' contesting defendants, namely, defendants 1 to 15, it was- 
inter. alia pleaded that the rst defendant was the executrix 
appointed by the testator and that as such she was entitled to 
sell and dispose ‘of the property of the deceased testator and 
that therefore the alienations could not be set aside. The 
learned Subordinate Judge in the Court below. found on a con- 
struction of the will that there was no appointment of the Ist - 
defendant in the will asi.general executrix either expressly or 
by,.necessary implication. On this finding the Lower Court. 
set aside the alienations and holding that the family arrange- 
ment set up. by the plaintiffs was not proved, gave a decree in 
their favour tor their shares of the properties bequeathed to 
them under the will subject, however, to a direction that the 
plaintiffs should pay to the 1st defendant a fifth share of the 
total amount of the debts of the testator discharged by the 
ist defendant.” ae 

_ The first question, therefore, that arises is whether there 
is-in the will an appointment of the 1st defendant as executrix 
by necessary implication. The learned vakil for ‘the appel- 
lants has addressed to us a lengthy argument to show that the 
Lower Court was wrong in holding that there was no such 
appointment. It seems to me that on a perusal of the entire 
will and all its various clauses there can be no doubt whatever 
of the appointment of the 1st defendant as executrix by the 
necessary implication.. There is no other person to whom 
the execution of the will is confided. Wherever the testator 
thought there was anything to be done by way of carrying out 
his intentions, he has: directed that the same should be done 
or carried out*by the 1st defendant. Thus the debts due to 
him are directed to be recovered by her. It is she that is 
authorised to obtain proper documents in respect of’ lands 
purchased by him, but. the sale-deeds for which had not been 
obtained by him during his lifetime, and she it is also that is 
directed to execute deeds of gifts and other documents in res- 
pect of certain grants made by‘him.’ She ts also directed to 
sell certain properties and utilize the sale-proceeds for the 
purpose of certain charities. She-is also the person that is 
direeted to get the will registered within three months of his 
death. Over and above all these, there is about. the end of 
the will the following sentence : “.J authorize-my wife to. con- 
duct all other affairs in my stead. > The other affairs-refer- 


$ 
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red to there should necessarily signify and include affairs other 
than those in respect of which he has given particular direc- 
tions. It is impossible to regard this sentence as not amounting 
to a constitution of the 1st defendant as his legal representative 
and the authority to conduct all other affairs undoubtedly 
amounts to confiding the execution of the will to her within 
the meaning of, the definition. of ‘‘executor”.. Tt almost 
seems to-me that even apart from this sentence, 
the intention may be clearly gathered that she 
was, the person to whom it was the intention of 
thc testator that the execution of the will should be confided. 
But this sentence amounts almost to an express appointment. 
The Lower Court was, therefore, clearly wrong in coming to 
the conclusion that the rst defendant was not the general 
executrix appointed by the will. There was no reason what- 
ever to suppose, és the Subordinate Court seems to have done, 
that the rst defendant was appointed ‘an executrix only for 
certain limited purposes. 

The Lower:Court having arrived at the. conclusion that 
the ist defendant was not the executrix at all, it became 
unnecessary for that Court to discuss the question whether if 
she were executrix what her powers were as‘such executtix to 


make: the alienations ‘sought to be set aside.’ This -leads me 


to the consideration of the main question in this appeal, 
namely, whether an executor appointed by a will made in the 
moffussil of the Presidency has vested in him the’ estate of a 
testator- and has all the powers of an’'executor as set’ out in 
the Probate and. Administration Act even: thoúgh such executor 
does not obtain probate of the will or whether his powers, 
unless he obtains, probate, are only those of a mere manager 
as held in respect of executors previous to the Probate and 
Administration Act. It was unnecessary for she learned Sub- 
ordinate Judge in the Court below to consider this question 
because on his finding that the 1st defendant was not appointed 
as cxecutrix at ali, ‘no such question arises for" decision by him. 
As we have however found that there is an appointment of the 
ist defendant as executrix if only by necessary implication, it 
has become necessary to determine the nature and extent of 


her powers over the estate of the deceased. If it should be 


tound that, even though no probate’ may be obtained by the 
executor the estate beconies vested’ in him from the’ moment 
of the death of the testator as indicated in S. 4 of ‘the Probate 
and Administration Act and that he has all the powers of an 
executor as set out in that Act, then the tests to a applied for 
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the purpose of determining whether or not the ‘alenations 


‘made by him would be valid and binding would be entirely dif- 


ferent to the tests applicable if the correct view should be that 
unless and until an executor obtains probate ‘his powers. are 
only those of a mere manager. The present appeal, it seems 
to me, cannot be’properly determined without coming to a deci- 
sion with regard to this main question. If ultimately the 
view should prevail that the Probate and Administration Act, 
is merely an enabling Act laying down the procedure for 
applications for probate and letters of administration and 
their grant and setting out the consequences that would follow 
on such grant being made or obtained and that therefore an 
executor of a will made in the moffussil, of the presidency has, 
tll he obtains the probate, the powers only of a 
mere manager as though the Probate and Administration Act 
nad not been passed, then in the view we have taken that the 
1st defendant is the properly appointed executrix of the will 
the case will have to be remanded to the Lower Court for the 
purpose of determining the question what the powers are of 
such a mere manager with.regard to the disposal of the pro- 
perty of the testator and whether having regard to the nature 


and extent of such power the particular alienations in this case 


were within or beyond such powers. If, however, the true 
view should be held to be that in the case of wills made in the 
moftussil the executors have, whether they obtain probate or 


not, all the powers of the executors as set out in the Act, then 


the question of the- validity of the alienations might require 
to be determined wth reference to the various sections of that 
Act and the provisions of the will in question. I may at 
once state that the case of Ganapathi Aiyar v. Sivamatlai 
Goundan (9), is a direct authority for the position contended 
for by the appellants with regard to the main question of the 
powers of an executor under the Probate and Administration 
Act. The learned Judges Sundara Aiyar and Sadasiva Aiyar, 
JJ., say at pagt 578 as follows: “But we can see nothing in the 
Act as it stands to prevent the executor from acting as execu- ` 
tor and exercising the powers given to him under the Act with- 
out obtaining probate.” The reasoning on which the learnéd 
Judges proceeded to arrive at that conclusion may be summed 
up as follows:_.(1) There is no provision in the probate and 
Administration Act which, compels'a person appointed as 
exectitor under a will to take out probate or letters of adminis- 
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tration; whereas there is such.a provision in the Indian Succes- 
- sion Act as incorporated in the Hindu Wills Act. ' (2) Under 
9.40f the Act, all the property of the deceased vests in the 
. executor as such. . ;(3) Neither the preamble nor the heading 
of Chapter II in thé Act nor S. 12 requires that a different 
construction should be placed on S. 4. (4) Probate is.not 
necessary to make a person an executor as his title as. executor 


is derived under the will. 


(5) Probate is merely the authen- 


_tic evidence of the will and not the source of the title of the 


executor. 


The learned Judges in coming. to that conclusion 


“followed the decisions of the Bombay High Court in the case 
. of Shaik Moosa v. Shaik Essa (12) and the case of. Mathura- 
das Lowyi v. Goculdas Madhowji.(13). The case of Sarat 
Chandra Banerjee v. Bhupendra Nath „Bosw (6) was. also 
cited to their Lordships but has been attempted to be distin- 
guished on a ground which I shall advert to.later. It maybe 
convenient here to.observe that the view of the Bombay High 


Court in the said two Bombay cases has been maintained in 


several recent decisions of that Court. In Nariondas Ramji v. 
Narrondas Ramji (2) Mr. Justice Russell merely follows the 
earlier Bombay view citing the earlier decisions. In the case 


of Sir Mahomed Yusuf’ v.. Hargovandas. Jivan (3) two 


Judges of the Bombay High Court after considering a. great 
deal of the case-law’on the poirt::reiterate thé: Bombay. view 


and follow it. 


In the case of Narrondas Ramji v. Narrondas 


‘Ramp (2) Mr. Justice Russell referred to certain observations 
“sof Mr. Justice Markbi in the case of Komollochun Dutta. v. 
. Nilruttun Mundle (14).' Those observations are’ as ‘fol- 

lows: “The property vests in the executor by virtue of the will, 


- not: of. the probate. 


The will gives the property: to the 
executor; the grant. of probate is the. method which the law 
specially provides for establishing the will} `. That same 
learned Judge, Mr. Justice Markby, in the case of Prosunno 


Chander Bhuttacharjee v. Kristo Chytunno Pal (4) states: as 


follows at page-345: “The executor. does not, represent the de- 


‘ceased. by-virtue of the will until he has obtained;probate.” 


In the case of The Administrator-General of Bengal v. Premlal 


Mullick (7) their Lordships of the Judicial Committee state 


as follows: “It is not disputed that the immediate effgct of 


Act of 1870-was to place a-Hindu executor who was in a 
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position, and'chose to take advantage of its provisions,’ on 
precisely the same footing as the executor of an Anglo-Indian 
testator, in so far as concerns the taking out of probate and the 
vesting in him ot the estate of the deceased. The will of the 
late Nundo Lal Mullick was executed in August, 1889, and 
his executors, therefore, on their obtaining probate, became 
immediately vested, by force of statute, with the whole estates 
which belonged to him at the time of his decease.” “Though 


in that case their Lordships were not referring to the Probate 


and Administration Act; they were considering the terms of 
S.:179 of the Succession Act, which is identical with S. 4 of 
the.Probate and Administration Act. In the case of Sarat 
Chandra Banerjee-v. Bhupendra Nath Bosu (6), Chief Justice 
Maclean and Justice Banerjee while holding that an executor 
under a: Hindu will, before the Hindu Wills Act came into 
force, is not in the same position as an English executor under 
an English will, decide that the property does not vest in him, 
and that-he holds it only as manager. The learned Judges 
referring to the preamble of the.Act and the heading of 
Chap. Il.of the Act state as-follows: “Where the estate: 1s 
unadministered, if any one desire to come in and prove: the 
will arid get the benefit-of the Act in that sense, he may have 
the opportunity of doing so, and the effect would be that the 
estate from that time would vest in such executor under S. 4.” 
Again in the case‘of Sakina Bibee v. Mahomed Ishak: (1), 
Mr. Justice: Pugh concludes his discussion of the subject as 
follows: “It appears to me that in the case of a non-probated 
will, if I may use the expression, the position must be as it 
was before the legislation, that is, the will is a gift from the 
testator to the legatees, and the executor is merely a manager 
to carry out the intentions of his testator....... In “my 
judgment, therefore, the position of an executor who does not 
take probate is the same as that of a Hindu or Muhammadan 
executor before the Succession Act.” 


In this conflict of view between the various Courts, I am 
personally inclined to consider that the view taken by the learn- 
ed Judges in the Calcutta High Court is the Correct view. 
That view is, to my mind, really in accordance with the view 
of their Lordships of the Judicial Committee in the case of 
The Administrator-General of Bengal v. Premlal Mullick (7). 
Considering the question, however, not on the authorities but 
a EN 
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with reference to the Probate and Administration Act, it .has 
to be noticed that the Act is called “An Act to provide: for 
the grant of Probates of Wills and Letters. of Administration 
to the estates of certain deceased persons.” And the pream- 
ble runs as follows: Whereas it is expedient to provide for the 
grant of Probate of Wills and Letters of Administration to 
the estates of deceased persons in cases to which the Indian 
Succession Act of 1865 does not apply, etc.” Itis significant 
that the object of the Act is not stated to be to legislate about 
wills or to codify or modify the law relating to wills. S. 4 
of the Act is as follows: “The executor or administrator, as 
the case may be, of a deceased person is-his legal representative 
for all purposes, and all the. property of the deceased person 
vests in him as such.” It is true that, reading the section by 
itself it would rather seem to indicate that on the death of the 
testator the executor becomes his legal representative for. all 
purposes and that the property of the deceased person vests in 
him as such. But it must be remembered that this section 
refers also to an administrator, and it cannot possibly be pre- 


tended that there can be any administrator till letters of ad- 


ministration are obtained though the letters when obtained 
relate back to he date of the death of the intestate deceased. 
There is, therefore, no reason to suppose why, in the case of an 
executor, a similar result should not have been intended. It is, 
however, significant that S. 4 appears in Chapter IT entitled 
“Of grant of Probate and Letters of Administration.” .This 
heading of the chapter, therefore, further, 
view that both.the representative character and the vesting 
accrue only on'probate being taken. Then, we have S. 12 
which is as follows: ‘‘Probate of a will when granted establishes 
the will from the death of the testator; and -renders valid all 
intermediate acts of the executor as such.” This makes the 
meaning of the legislature it seems to me, quite clear. It is 
only the probate of a will when granted that is said to estab- 
lish the will from the death of the testator and renders valid - 
all intermediate acts. The clear implication | is that if the pro- 
bate is not granted or obtained, the will is not established from 
the death of the testator and all intermediate acts of the testa- 
tor wili not be rendered valid. In S. 59, it is provided that 
probate ‘or letters of administration shall have effect over. all 
the property, © moveable or immoveable, of the decgased 
throughout the Province. in which the same is (or are) granted,- 
and shali be. gonclusiye as to the representative title against all, 
debtors of the deceased, and all-persons holding property 
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wihch belongs to him. The legislature after providing in 
Chapter V. regarding the-practice in granting and revoking pro- 
bates and letters of administřation proceeds in Chapter VI. to 
cnumerate the powers of an executor or administrator, 5.90 
of the Act runs as follows: “ (1) An executor or administrator 
has subject to the provisions of this section, power to dispose, 
as he thinks fit, of all or any of the property for the: 
time being vested in him under S. 4. (2) The 
power of an- executor to dispose of immoveable pro- 
perty so vested in him is subject to any restriction which may 
be imposed in this behalf by the will appointing him, unless 
probate has been granted to him and the Court which granted 
the probate permits’ him by an order in writing, notwithstand- 
ing the restriction, to dispose of any immoveable property spe- 
cified in the order in a manner permitted by the order.” There | 
is no doubt that the clause in sub-section (2) “unless probate 
has been granted to him and the Court which granted the pro- 
bate permits him by an order in writing, notwithstanding the 
restriction, to dispose of any immoveable property specified 
in the order in a manner permitted by the order” would seem 
to suggest that even in the absence of probate, the property 
vests in the executor and that he has power to dispose of im- 
moveable property subject only to any restrictions which may 
be imposed in that behalf by the will. There is real-difficulty in 
construing this clause consistently with the other parts of the 
Act,and for my part, I am inclined to think that it was a case of 
mere confused expression and that what the legislature meant 
to lay down was that if a person appointed executor by a will 
should wish to dispose of property contrary to the directions 
contained in the will, he should first obtain probate and then 
apply to the Court and obtain an order from it authorizing him 

to do so. j ‘ 


I am therefore of the opinion that the Probate and Ad- 
ministration Act is a mere enabling Act and that person de- 
sirous of obtaining the rights created by that Act should first 
proceed under the Act ‘and clothe themselves with the right by 
obtaining either probate or letters of administration. - 


Iam confirmed in this view all the more because I cannot 
possibly imagine that the legislature virtually altered the law 
of wills in the mofussal without éxpressly saying so or that the 
legislature meant ‘to ‘place an executor in the mofussal without 
probate practically for all purposes in the same pgsition ds an 
executor with probate in Presidency towns. i | 
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None of the learned Judges either of this Court or of 
the Bombay Court who have decided to the contrary „have 
really given any satisfactory explanation either with regard to 
the preamble of the Act or the heading of eee II or the 
very clear terms of S. 12 

In view, therefore, of the decision in the case . of Ganapathi 
diyar v. Sivamalai Goundan (9), and the conflict of judicial 
opinion between the Bombay and the Calcutta High Courts j In 
the same matter, I deem it necessary to refer to a Full Bench 
the question already propounded, namely, the main question in 
this appeal, “whether an executor appointed by a will made in 
the mufassal of the Presidency has vested in him the estate of 
a testator and has all the powers of an executor as set out in 
the Probate and Administration Act even though such executor 
does not obtain probate of the will, or whether his powers, un- 
less he obtains probate, are only those of a mere manager as 
held in respect of executors previous to the Probate and 
Administration Act.” E 

. This Appeal coming on for ‘hearing on Tuesday, and 
Wednesday, the roth and 11th days of February, 1925, in pur- 
suance of the Order of Reference to a Full Bench, dated 13th 
November, 1924, upon perusing the Grounds of Appeal, the 
judgment and decree of the Lower Court and the material 
papers in the case and the said Order of Reference to a, Full 
Bench and upon hearing the arguments of Mr. A: Krishna- 
swami Atyar, vakil for the appellants, and of Mr. Viyanna, 
vakil for the 16th respondent, and of Mr. G. Lakshmanna, 
vakil for the respondents 1 and 2, and of Mr. A. Satyanara- 
yana and Mr. P. Bapirazu. vakils for the 3rd respondent and 
Mr. Ch. Raghava Rao, vakil for the 7th respondent and the 
appellants having given up respondents Nos. 4, 8, 9, 13, and 
14 and elected to proceed without them (vide order of Court, 
dated 25th August, 1921) and the other respondents Nos, s, 
6, 10, II, 12 and 15 not appearing in person or by pleader 
and the case having stood over for consideration till this day 
the Court expressed the following | 

OPINION :—Kumaraswami Sastri, J. The guestion 
raised in this refcrence is “Whether an executor appointed by a 
Hindu will made in the mufussal of the Presidency has vested 
in him the estate of a testator and has all the powers of an 
executor as set out in the Probate and Administratione Act 
even though such executor does not obtain probate of the will 
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or whether his powers, unless he obtains probate, are only 
those of a mere manager as held in respect of executors pre- 
vious to the Probate and Administration Act.” 


Before the passing of the Hindu Wills Act cf 1870, the 
estate of a deceased Hindu did not vest in the executor even: 
though he obtained probate, and in cases not governed by the 
Act the right of the executor or legatee could be established 
either by, production of probate or by other proof of the will, 
probate being only treated as one of the modes by which a 
will can be proved in Court, and District Courts had no power 
to grant probate or letters of administration to Hindu wills 
which were not governed by the Hindu Wills Act. Supreme 
Courts, however, reserved to themselves the power to grant 
probate but it was recognised that the grant of probate did not 
of itself confer any additional powers on executors not govern- 
ed by the Hindu Wills Act. The position of such an executor 
was merely that of a manager in so far as the powers which 


- were not expressly conferred on him. Jn the AG ministrator- 


General of Bengal v. Premlall Mullick (7), their Lordships of 
the Privy Council in dealing with rights of Hindu executors 
prior to the passing of the Administrator-General’s Act of 
1867 observe: “His powers and functions were no- those of an 
English executor but rather those of a manager, but he did not 
require probate, and probate if obtained would not have vest- 
ed him with any title to the estate either real >r personal 
which he administered.” In view of these obse-vations it is 
unnecessary to refer in detail to the decisions of the High 
Courts on the subject. I need only refer to Kherodemoney 
A see v. Doorgamoney Dossee (5); Sarat Chandra Banerjee 
r. Bhupendra Nath Bosu (6); Amulya Charan Seal v. 
Kali Das Sen (15); Maniklal Atmaram v. Manchershi Dinsha 
Coachman (16). | : 
As regards grants of probate and the proot required a a 
will not govermed by the Hindu Wills Act it was held im 
Bharati v. Bharati (17) that before the passing o7 the Probate 
and Administration Act, it was not competent to District 
Courts to grant probate or letters of administration but as 
pointed out in Krishna Kinkur Roy v. Rai Mohun Roy (18), 
the passing of the Probate and Administration Act has altered 
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this. [t has however been held that there is no obligation 
cast on a Hindu ur Muhammadan executor of wills not coming 
under the Hindu Wills Act to take out probate and that he can 
prove the will during the course of the suit just as if he was 
proving any other document requiring proof. Probate was 
regarded only as one made of proving a will. I need only 
refer to Krishna Kinkur Roy v. Rai Mohun Roy (18), Krishna 
Ainkur Roy v. Panchuram Mundul (19), Bhaguansang Baha- 
ragi v. Bechardas Harjivandas (20), Shaik Moosa v. Shaik 
Essa (12), Sakina Bibee v. Mahomed Ishak (1). The Pro- 
bate and Administration Bill as originally drafted and intro- 
duced in the Council proposed to make the production of pro- 
bate or letters of administration necessary in all cases where 
the property exceeded Rs. 1,000; but when the Bill was in 
the Select Committee this provision was deleted. The result 
is that the -Probate and Administration Act is as it stands a 
mcasure purely permissive so far as the necessity for taking 
out probate is concerned. 


. The question is whether the Probate and Administration 
Act is only confined to cases where such permission is availed 
of and a person applies for probate or letters of administra- 
tion or whether it applies to all cases. So far as the decided 
cases are concerned, there is a difference of opinion between 
the view taken by the Madras and Bombay High Courts on 
one side and the Calcutta High Court on the other. In 
Fatima +. Shaik Essa (21) West, J. held that the executor 
of a will of a deceased Mahomedan executed after the Pro- 
bate and Administration Act had come into force could not 
claim to represent the estate-of his testator until he had taken 
out probate. His view was that all classes of executors with 
regard to the necessity of taking out probate were on the same 
footing, that S. 12 of the Act showed clearly that the idea at 
the bottom of the scheme of the Act was that a will was not 
to be considered established until probate had Been taken out 
and that till probate there was no will “established,” that is 
there was no “Will,” at all, exacting recognition of the disposi- 
tions made and the authority conferred by it. He held that 
the Act read as a whole established that probate was necessary 
in all cases: This:view-of “W-estzJ.: was, however overruled 


by-Sir Gharles -Sarjentz Ge Fe and. ‘Bayleys: Fi ini Shaik Mi oosa. 


am (1910}).I L:R 47°C 839. 2. (3884) LER 8 B 240. 
18. (1886) LE R-i4 C 37: 11-Ind Jur 141. 19. ° (1889) I LR 17C 272. 
20, (1881) fL R 6 Bom 73° ~ 21. (1883) I L R ; Bom 266, 


Katreddi 
Ramiah 
v, 
Kadiyala 
‘Venkata 


Subbamma. 


Kumara- 
swami 
Sastri, J. 


F. R. 


Katreddi 
Ramiah 


Kadiyala 
Venkata 


Subbamma. 


— — 


Kumara- 
swami 
Sastri, J. 


AN 


334 THE MADRAS LAW JOURNAL REPORTS. - vot. 


v. Shaik Essa (12), and it was held that by reason of the 
omission from the Probate and Administration Act which 
applies to Hindus and Mahomedans of any section correspond- 
ing to S. 187 of the Succession Act which requires the produc- 
tion of probate or letters of administration, a right of suit 
may be established by a Hindu or Mahomedan without taking 
out probate. Sir Charles Sargent, C. J. ‘was of opinion that 
5.. 12 of the Probate arid Administration Act was merely in- 
teuded to be a condensed statement of the English' Law which 
regards probate as the authenticated evidence of the will it- 
self from which the executor derives his title and by virtue 
of which the property of the testator vests in him from the 
death of the testator and not as a condition precedent to 
establishing his claim. In Mathuradas v. Goculdas 
Madhowji (13) it was held following the decision in Shatk 
Moosa v. Shaik Essa (12), that an executor who has not 
taken out probate has the powers of alienation which the 
English Law confers on executors. In Narrondas v. Narron- 
das (2) it was held that the estate of the deceased vested in 
the ‘executor appointed under the will even though he did not 
obtain probate. Russell, J. observed as foilows:—“The 
plaintiffs were his executors and by S. 4 of the Probate and 
Administration Act all his estate vested in the plaintiffs as 
such.” This Court has held S..4 applicable before probate: 
[See Shatk Moosa v. Shaik Essa(12) approved | in Mathuradas 
Lowji v. Gocyldas Madhowyji.(13) and in Bai Harkor | v. 
\faneklal. Rasikdas (22)]}. It seems to have beer, assumed 
that the effect of S. 4 would have been to vest the property in 
the executor of a will made before the passing of the Act, and 
not governed by the Hindu Law, although probate had not 
been granted. In Sir Mahomed Yusuf v. Hargovandas 
Jivan (3) Marten and Fawcett, JJ., after reviewing the case 
law on the subject held that the estate vests in the executor 
under S. 4 ofethe Probate and Administration Act and that 
he can convey the property by virtue of the power conferred 
upon him by S. 90 of the Act even though he has not obtained 
probate. All the authorities are reviewed by the learned 
Judges 1 in their judgment. 

“So far as Madras, is concerned the. view of the Bombay 


High Court has been accepted as correct,. In Ganapathi 
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diyar v. Sivamalai Goundan (9), Sundara Aiyar: and Sada- 
siya Aiyar, JJ., ‘held that an executor under the will of a Hindu 
who has not obtained probate is governed by-the provisions of 
the Probate and Administration Act and can clothe a vendee 
with full title. ; Dealing with the.argument that the property 
of the testator would vest in the executor only if he took pro- 
bate or letters of administration the learned Judges observe 
“We are unable to uphold this contention. There is no pro- 
vision in the Probate and Administration Act which requires 
a person appointed as executor under a will to take ‘out probate 
or letters of administration. S. 187 of the Indian Succession 
Act which provides that no right as legatee or executor under 
a will can be enforced unless probate or letters of adrninistra- 
tion “have been taken out has not been 
enacted in the Probate and Administration Act. ° It 
was imported into the Hindu Wills Act, but it was apparent- 
ly for very good reasons considered undesirable to embody it 
in the Probate and: Administration Act. ” Under S. 4 of the 
Act all the property of the deceased vests in the executor as 
such. Probate is not necessary to make a person an executor. 
His title is derived under the will. ‘If S. 187 of the Succes- 
sion Act had been imported into the Probate and Administra- 
tion Act, then neither the executor nor any person claiming as 
alienees under him would be entitled to enforce any right. as 
executor or alienee. But we can see nothing in the Act as it 
stands ‘to prevent the executor from acting’as executor’ and 
exercising the powers given to him under the ‘Act without 
obtaining probate. This was the view taken in Saik Moosa 
v. Shaik Essa (12) and Mathuradas Lowji v. Goculdas 
Madhowji (13). The learned Judges distinguish Sarat 
Chandra Banerjee v. Bhupendra Nath Bosu(6), on the ground 
that it related to the validity of a sale made by an executor 
under a Hindu will in the year 1864 long before the Probate 
and Administration Act was passed and they” observed ‘that 
they could not assume that the learned Judges would -have 
taken the same view in respect of wills made by a person who 
died after 1881. © In Balakrishnudu v. N arayanaswamt 
Cheity (10), Wallace, C. J., held that the estate of a deceased 
vests in n the executor even though probate has | not been taken 
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out, and observed as follows: “The will is not governed by 
the Hindu Wills Act and S. 187 of the Indian Succession Act 
is therefore. not applicable. Under S. 4 of the Probate and 
Administration Act -the estate of the deceased vested in the 
plaintiff as her executor on, her death in January, 1904, and 
there is nothing in that Act to prevent him suing the defendant 
at once. No doubt if he had omitted to take out probate he 
could not have obtained a decree without producing a succesr 
sion, certificate, but there is nothing in that Act to prevent 
his instituting the suit and afterwards obtaining the certificate 
before decree,” In Rajah Parthasarathy Appa Rao v. 
Rajah Venkatadri Appa Rao (11) it was assumed both by 
Sadasiva Aiyar and Phillips, JJ., who originally heard the 
appeal and by the Full Bench that the Probate and Administra- 
tion Act applied to unprobated wills in the mufassal to which 
the Hindu Wills Act did not apply. | 

A different view has been taken by the Calcutta High 
Court. In Sarat Chandra Banerjee v. Bhupendra Nath 
Bosu (6), it was'held that an executor under a Hindu will 
executed before the Hindu Wills Act came into force is not 
in the same position as an English executor under an English 
will and that the property does not vest in him but that he 
holds it only,as manager. As pointed out by Sundara Atyar 
and Sadasiva Aiyar, -JJ., in Ganapathi Aiyar v. Sivamalai 
Goundaw (9), the will in question was executed before the 
passing of the Hindu Wills Act and the Probate and Adminis- 


tfation Act; but L have little doubt that there are observations 


in the judgment which support the view taken that the Probate 
and Administration Act does not apply to cases where probate 
has not been granted to the executor. Sir William Maclean, 
C. J. refers to the preamble of the Act and the fact that S. 4 
comes in undereChapter II of the Act headed “Of grant of 
probate and letters of administration” and observes that this 
indicates that the vesting was only to follow upon the grant of 
probate of the will in the one case, or grant of letters of ad- 
ministration in the other and that the section applies not only 


‘to executors but to administrators who obtain letters of admi- 


nistration under the Act. « Banerjee, T thinks that the provi- 
sions of the Act must be taken to be controlled by the preamble 
of the Act and states that where probate has not been obtained 
the previsions-of the Act would not apply. In Prosunno Chun- 
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der Bhuttacharjee v. Kristo Chytunnio Pal (4), aidecree was 
obtained against a person who was not the proper legal repre- 
sentative. Subsequent to the decree under the will of- the 
cleceased he took out probate and he filed a claim to the pro- 
perty attached in execution of the decree against the defendant 
in.that suit who was only the concubine of the deceased. 
Markby, J., held that a person who took possession ‘of the 
estate of a deceased Hindu who had left a will which was-not 
probated must be treated for some purpose as his legal repre- 
sentative until some other claimant comes forward. In the 
course of his judgment the learned Judge observes that the 
executor does not represent the. deceased by virtue of the will 
until he has obtained probate, that somebody must have repre- 
sented the deceased and, must represent the deceased and that 
the person who was in possession of the estate and managed 
it till probate was obtained might be treated as the person who 
was representing the estate. The same learned Judge, how- 
ever, in Komollochun Dutt. v. Nilrutun Mundle (14), 
observed “when the probate is’ granted it operates upon the 
whole estate, and (by S. 188) it establishes the will from the 


death of the testator and renders valid all intermediate acts ` 


of the executor as such. The property vests in the executor 
by virtue of the will, not of the probate. The will gives the 
property to the executor; the grant of'probate is the method 
which the Jaw specially provides for establishing the will. So 
long as the probate exists it is effectual for that purpose.” The 
question for determination there however, was whether when 
once probate was granted it can be set aside by a separate suit 
and it was held that the only way to set it aside was to apply 
to the Court which granted the probate to revoke the grant. 
In Sakina Bibee v. Mahomed Ishak (1) it was held by Pugh, 
J-., following Sarat Chandra Banerjee v. Bhupendra’ Nath 
Bosu (6), that the’ powers conferred by the Probate and 
Administration ‘Act do not apply to an execut6r who has not 
taken out probate and that the powers of the executor under 
such a will must be the same as it was before the passing of the 
Act. The observations of the learned Judge were, however, 
obiter as the question did not arise for determination. 


I may refer to two Calcutta cases decided by their Lord- 
ships of the Privy Council which were referred to in the cpurse 
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of the argument. The first is ddministrtor-General of Bengal 
v..Premlal Mullick (7). The question in that case was 
whether a Hindu executor who had obtained probate of a will 
can transfer the administration to the Administrazor-General 
by virtue of the provisions of the Administrator-General's Act, 
Il of 1874. The will was executed in 1889 after the passing 
of the Probate and Administration Act. Their Lordships 
of the Privy Council.were of opinion that the right conferred 
by S. 31 of the Administrator-General’s Act was not confined to 
any particular class of executors and that the executor under a 
Hindu will can take advantage of the provisions of the Act. In 
the course of their judgment-their Lordships of the Privy Coun- 
cil, after pointing out that S. 31 of the Administrator-General’s 
Act of 1874 is a re-enactment, without verbal alterations, of 
S. 30 of the Administrator-General’s Act, 1867 (Act No. XXIV 
of 1867), make the following observation at p. 796:— It is 
not disputed that the immediate effect. of the Act of 1870 was 
to place a Hindu executor who, was in a position, and chose to 
take advantage of its provisions, on precisely the.same footing 
as the executor of an Anglo-Indian testator in so far as con- 
cerns the taking out of probate and the vesting-in him of the 


estate of the deceased. The will of the late Nundo Lal 


Mullick was executed in August, 1889, and his executors there- 
fore, on their obtaining probate, became immediately vested, 
by force of statute, with the whole estates which belonged 
to him at the time of his decease.” The words “the executors, 
therefore, on their obtaining probate became immediately 
vested by force of statute” are relied upon as supporting the 
view that the powers of an executor only arise on probate 
being taken. I do not think that we can hold 
that these observations which were obiter can be.taken as an 
authoritative interpretation of S: 4 of the Probate and:Admini- 
stration Act. The only quéstion for decision was whether a 
Hindu who obtains probate of a will executed after the passing 
of the Probate and Administration Act was a person who came 
within the class of: persons empowered to transfer the estate 
to the Administrator-General under S. 31 of the Administrator 
General’s Act. There is great force in the following obser- 
vations of Sir E. J. Trevelyan in his book “The Law relating 
to Hindu Wills” :_‘‘Although it was unnecessary to decide 
this question, these observations would show that an estate 
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does not vest in an exccutor’ until. . probate. 
It is submitted’ that ‘their Lordships have: omitted 
to consider the words ‘“‘unless-probate has been granted” to 
him,” in S. 90 (2) the omission from-S. 4 of any reference 
to probate and the expression of the effects of probate in Sg. 12 
and 59, which, it is submitted suggest that the powers of an 
executor are not dependent upon probate.” I may also point 
out that Sir Rowland Wilson in his work on : Muhammadan 
Law is also of opinion that the powers of ‘an executor ‘of ca 
Muhammadan under a will which is not probated are subject 
to the provisions of the Act and that without probate he is an 
executor within the meaning of the Probate and Administra- 
tion Act except where the contrary appears from the context 
(see page 232, 5th Edition). : 


Reference has also been made to Kuvur T ulani Bahadur 
v. Nuzbat-ud-dowla Abbas Hossein Khan (8). That was 
a .case where a Muhammadan left a will 
which: under the Muhammadan Law would i be 
invalid to the extent .of two-thirds of the estate. The 
will was executed in -1893 after the passing of the Probate and 
Administration Act, and the question was what the effect of 
the Probate was as regards two-thirds of the estate.which the 
testator under Muhammadan Law had no power to dispose of. 
It was held that the grant of probate did not estop the plain- 
tiff from pleading that the will. did:not operate en. two-thirds of 
the estate. Their Lordships-of the Privy Council at page 130 
state that, although the Supreme Courts granted probates of 
Hindu and Muhammadan wills, those Courts never applied 
the English rule as to the necessity for probate.to such wills 
nor did they attribute to such probates, when granted,. the 
English «doctrines as to the operation of probate, and observe 
as follows: “Under that system a Hindu or Muhammadan 
executor took no title to property merely as. such by virtue of 
the probate.” “I do not think this GEA SIO throws much light 
on the’ question before us. TE ae 

So far as legislation in Madras is concerned there are 
two regulations which deal with’ this matter, One is Regula- 
tion Tu of 1802 and S. 16 gave power to executors, of ` Mù- 
hammadans and others to take charge. of assets and to exécute 
the trusts mentioned i In the will and forbade Courts from Inter- 
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fering except on complaints. This section, however, was re- 
pealed so far as Hindus were concerned by Regulation V of 
1829 and the. preamble states that the provisions of S. 16 of 
Regulation III of 1802 were contrary tọ the provisions of 
Hindu Law and the authorities prevalent__S. 4 of Regulation 
V of 1829 says that wills left by Hindus shall hav2 no legal ` 
force whatever except so far as their ‘contents may be in con- 
formity with the, provisions of the Hindu Law, according to 
the authorities prevalent in the respective provices under 
this Presidency. 

I am of opinion that the view taken by the Bombay High 
Court and by our own Court in Ganapathi Aiyar v. Sivama- 
lai (9) is correct. As regards, the vesting of the estate on 
the executor before probate is obtained I think the observa- 
tions of their Lordships of the Privy Council in Meyyappa 
Chetty v. Subramanyam Chetty (21) are clear. They observe 
“It is quite clear that an executor derives his title and authority 
from the will of his testator and not from any grant of pro- 
bate. The personal property of the testator including all 
rights of action__vests in him upon the testator’s death.” 
T think there are many practical .difficulties in coming to the 
opposite conclusion. S. 12 of the Probate and Administration 
Act says that probate of a will when granted establishes the 
will from the death of the testator, and renders valid all inter- 
mediate acts'of the ‘executor as such; so that it will be open 
to the executor to defer taking out probate and after adminis- 
tering the estate with the limited powers of a manager to 
apply for probate and clothe himself with tights which are 
far more extensive and which would have retrospective effect. 
For example, if he sells property before obtaining probate, 
the sale would not be binding unless there was an express 
provision in tHe will or unless it were necessary and beneficial 
to the estate within the meaning of Hunoomanpersaud Panday 
v. Mussumat Babooee Munraj Koonweru (22), but if he 
takes out probate the alienation would be valid from the date 
of death of the testator because under S. go unlzss there is 
an, express prohibition, there is no question of necessity. It 
is not in every case that a purchaser can apply for letters of 
administration with will annexed. As the view taken by the 


' Madras High Court has always been that the provisions of 


the Brobate and Administration Act apply to cases where pro- 
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bate has not been obtained and as it would unsettle many titles 
if a contrary view were held we should not do so unless we are 
satisfied that the view taken till now is clearly erroneous.. 

-= ‘Turning to the Probate and Administration Act, I do 
not think there is anything in the Act which clearly indicates 
that it is only applicable te. executors who take out probate. 
Executor is: defined generally in S. 3 as-a person to whom the 
execution of the.last will of a deceased person is, by the testa- 
tor’s appointment, confided. S. 4 enacts that the executor or 
administrator, as the case may be, of 'a deceased. person, is 
the legal representative for all purposes and all the property 
of the deceased person vests in him as such. No doubt this 
section comes under Chapter 11 which is headed “Of grant 
of probate and letters of administration,” but I do not think 
that this fact has much bearing on the general words of the 
section, nor do | think that the fact that an 
administrator gets title only from the date of 


the grant of letters of administration throws much light on - 


the question. I think the meaning of the section is-that pro- 
perty will vest in both of them but that in the case of an 
executor it vests from the date of the death of the testator, 
but by virtue if Ss. 14 and 15 an administrator being merely 
a person to whom the Court confides the management of the 
estate the property vests in him from the date of the grant 
of letters of administration and not before. I do not think 
there is much point in the contention that because executors 
and administrators are both referred to in S. 4 and because an 
administrator's rights commence from the date of the grant 
a similar restriction should:be placed upon the execu- 
tor who derives title from the will of the testator. 
S. 90, I think, makes the point clear. It distinctly 
applies to both executors who have takea out probate 
and those who have not. Cl. (1) gives the executor or ad- 
ministrator power to dispose of all or any of the property 
. for the time being vested in him under S. 4 and cl. (2).-says 
that 1f the will contains a restriction and the executor wants 
to sell property, he should obtain probate and get the leave 
of the Court. It is difficult to read S. go as not applying to 
unprobated wills. Tt clearly contemplates the vesting of 
property in the executor who has not obtained probate. It 
is no doubt true that in the preamble it is stated that If is ex 
pedient to provide for the grant of probate wills and letters 
of administration to the estates of deceased persons in cases 
to which the Indian Succession Act does not apply but I do 
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: Katreddi on-the question, ...It seerns.to me that if the legislature intend- 
* Ramiah ed that only wills which! are probated, should ,be governed by 
kanali this; Act, it would have said: so in unequivocal terms, and in 
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geg justihed; im holding, that, the Act is..not applicable to..cases .. 

Kamar where „probate, has not ;been obtained. There are. several’. 
wami 

Sastri, J. sections'in the Act, which haye nothing to do with probate and 

which are general, in their character and there is no reason 
why such provisions should not be applied to Hindu wills.of 
which probate has, not been obtained. , I think there is great 
force.in the observations of Sir Charles Sargent, C. J. in Shaik 
Moosa veShaik Essa (12) where the learned Judge observes 
that the object of the legislature in enacting the P-obate and 
Administration, Act seems to have been to frame an act which 
would be applicable t to all natives of this country wh_Ist leaving 
the existing law as to those Hindus, to whom the Hindu Wills 
Act. apply: untouched. . a 

I would answer the reference by stating that in cases: of 
meee wills, to, which the Hindu Wills Act does not apply the 
estate, vests: in the executor (who accepts office ) from the date: 
of the testator’s death and that the provisions of the Probate 
and: Administration Act are applicable. veven though probate 
has not, been obtained. . ee 3 i 

Lhe Chief Tash ee: ‘I agree. 

`. Phillips, Jet agree. n 
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—— Hindu ‘Law—Court of Wards Act (IX of 1879)—IVidows declared wards 

Mansing ofthe Court of Wards—Their ‘subsequent surrender and charge of part of 


Nawlakh thear*sife-interest to next reversioners 'withoit assent of the Couri—tillegality. 
bati Two Hindu widows, ‘wha had, been made wards of the Court of Wards 


Act (Ix” of. 1879) with an ample monthly maintenance-allowance from their. 
deceased husbaiid’s estate, executed, without the knowledge or sanction of the , 
Court of Wards a ‘deed ‘of surrender of ‘their life-interest in favour of their , 
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grandsons, who in their turn and in exchange executed an ckrarnama guarantec- 
ing them an increased maintenance allowance ‘and the upkeep and worship of 
the family deities. ` 

Held, (1) the surrender was void under S. 60 of the Act, as having been 
made without the sanction of the Court of Wards; (2) it was also void under 
the general Hindu Law as, "combined, with the ekrarnama, it amounted to a 
surrender of part only, and not ‘the whole, of their interest in their deceased 
husband’s estate. Rangaswamt Goundan v. Nachiappa Goundan, (1918) 46 I A 
a 36 M L J 493 and Sureswar Misser v.  Mahashrani Misrain, (1920) 47 LA 

39 M L J ibi followed. 


Appeal from a decree of the High Court (Das and Kulwant 

Sahay, JJ.) dated 6th April, 1923; affirming á decree of , the 
Subordinate Judge of Bhagalpur (R. C. -Chaudhuri, Esq. ja 
dated the sth June, 1922 

The facts and material documents are set forth in their 
Lordships’ judgment. 
L. de Gruyther, K. C. and $. Hyam for appellant. 

By the registered deed of surrender of the 18th December, 
1918, the two Maharanis, widows of Maharaja MHarballav 
Singh Bahadur relinquished their right as Hindu widows, as 
they were entitled by Hindu Law to do, to the deceased’s 
estate, thus accelerating the succession of the immediate rever- 
sioners. On the 23rd December,. they completed their act of 
relinquishment and surrender by writing to the Collector of 
Bhagalpur, notifying him of the same. Their act created no 
charge upon or interest in their property, but divested them of 
their title there. - The reversioners then succeeded .ta the 
estate-of the Maharaja,. and not to. that of his widows,- by 
operation of the Hindu Law of succession; and’S. 60 of ‘the 
Court of Wards Act (IX of 1879) did not apply to the case, 
as-erroneously held by the Lower Courts. “So long as there 
was complete renunciation, actual delivery of possession was 
unnecessary. 

“Sir G.'Lowndes, K.C. and E. B. Raikes for respondents. 
Under S. 60 of the, Court of Wards Act, the widows were 
not competent to surrender their life-interestse without the 
approval of the Court whose wards they were; and the appel- 
lant has no rights under the deed. Further, the effect of the 
whole transaction’ (deed of surrender and Ekrarnama com- 
bined) was to create a charge, upon the property, which previ- 

ous proriouncements of-this Board have declared to be illegal; 
Rangasami Gounden v: Nachiappa Gounden ( i ‘Sureshwar 
Misser v. Mahashrani Misrain (2). 
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and December, 1925. The Judgment of the Board was 
delivered by 


SIR JOHN Epee :—This is an‘appeal from a decree, dated 
the 6th April, 1923, of the High Court at Patna, which affirm- 
ed-a decree, dated the sth June, 1922, of the Additional Sub- 
ordinate Judge of Bhagalpur. 


The parties to the suit in which this appeal has arisen are 
Hindus, by caste Rajput, of the district of Bhagalpur, who are 
governed by the law of the Mitakshara, and ` the following 


pedigree shows how they are related :— 


. Maharani Tarabati — Maharaja Haiiballab — Maharani Nowlakhbati | 
- first, wife, died | Narain Singh. K.C.1L.E-, a defendant and rst 
August, 1920. died 1 April, 1907. respondent. 
sats te 
AI 
Padmabuti — kao Lakat Singh, dead. 
died 20 May, 1915. 
a es | 
Gobind Singh, .— Rudra Pratab Singh, 


died October, 1919, | a defendant and 
2nd respondent. 


| 
‘Man Sigh,’ 
plaintiff and appellant, 


. Sir Hariballab: Narain Singh died intestate on WA ‘Ist 
April, 1907, possessed of the Sonbarsa estate, which was situ- 
ate principally 1 in the district of :Bhagalpur and produced.an 


income of. about two lakhs of rupees a year.” On his . death - 


his two widows, Maharani Tarabati and Maharani Nowlakh- 
bati, succeeded him in the possession of the estate On ‘the 
30th April, 1907, the two widows, who were- Pardanashin 
ladies, jointly presented tc the Collector of Bhagalpur a peti- 
tion in which they alleged that the estate was heavily involved 
in debt, that there were large arrears of income to be collected, 


and that they «were unable to manage the estate, and asked, 


that they should be held under S. 6 of the Court of Wards Act, 


1879, to be disqualified proprietors, and should be declared by 


the Court of Wards incompetent to manage their own property 
and that the estate should be taken over by the Court of 


Wards. “That application was- forwarded by the Collector to 


the Court of Wards, and thereupon the Court of Wards under 
S. 27 of the Act made on the 27th May, 1907, an order de- 
claring that the widows were incompetent to manage their own 
property and declaring that it was determined uder S. 35 of 
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the Act that the Court of Wards should take charge of the pro- 
perty of the widows and directed that possession of such pro- 
perty should be taken on behalf of the Court of Wards. There- 
upon the widows became wards of the Court of Wards. The 
Court of Wards allowed.to each of the widows Rs. 625.. a 
month for her maintenance. On the death of Maharani 
Tarabati in 1920 the monthly. allowance made by the ‘Court 
of Wards to Maharani Nowlakhbati for her maintenance was 
increased to Rs. 1,250. The widows and the survivor of them 
continued to live in the family house of the Sonbarsa estate. 


' On the 18th December, 1918, the widows, as parties of 
the first part, and Gobind Singh and Rudra Pratab Singh, “as 
parties of the second part, made a deed, written in English, 
which, omitting the schedule, is so far as is material as 
follows :__ 


(Sd.) Sri MAHARANI Teravati. By my own pen. 
(Sd.) SRI MAHARANI NAVALAKHVAT. By my own pen. 


This INDENTURE made the -eighteenth day of December of the 
Christian year One Thousand Nine Hundred and Eighteen BETWEEN Maha- 
rani Tarabati and Maharani Nowlakhbati, the senior and the junior widow 
respectively of the late Maharajah Harballabh Narain Singh Bahadur, K C I E, 
residing at Sonbarsa in ‘Thana Sonbarsa, Pargana Nisankhpur Korha, District 
Bhagalpur, hereinafter called the First:Party of the one part; and Rao Bahadur 
Govind Singh and Rudra Pratab Singh, sons of the late Rao Bahadur Takat 
Singh and daughter’s sons of the said Maharaja Harballabh Narain Singh 
Bahadur, K. C. I. E.. residing at Barware, in the Jeypore State in Rajputana, 
hereinafter called the Second Party of the other part, WHEREAS the late Maha- 
raja Harballabh Narain Singh Bahadur,.K. C. I. E., died intestate on the 
ist day of April, 1907, leaving considerable property, moveable and immoveable, 
commonly called the Sonbarsa Estate, mostly situate in Pargana Nisankhpur 
Kurha in the Sub-division of Madhipura, District Bhagalpur, and leaving be- 
hind him no male issue but only two widows, namely, the First Party and an 
only daughter, namely, Maharaja Kumari Padmabati, mother of the Second 
Party, and two daughter’s sons by the said daughter, namely, the Second Party. 
AND WHEREAS. on the death of the said Maharaja Bahadur the First Party 
succeeded to and came into possession of all property, moveable and immove- 
able, left by him, with rights of Hindu widows under the Benares School of 
Hindu ‘Law, which governs the family of the said Maharaja Bahadur AND 
WHEREAS by reason of the First Party being Pardanashin ladies incapable of 
managing a big property like the Sonbarsa Estate, the Court of Wards has 
taken up the management of the said Estate under the provisions of Act IX of 
1879 (B C) on their behalf, and-is at present’ managing the property ‘through 
Rai Sahib Nilmoney. Dey, Manager appointed under the provisions of the said 
Act AND WHEREAS the First Party are now getting a monthly allosvance 
of Rs. 625 (Rupees Six hundred and twenty-five) each from the Court of Wards 
for their respective maintenance. AND :WHEREAS the said Maharaj Kumari 
Padmabati died “n the Twentieth day ‘of May, 1915, AND WHEREAS .the 
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First Party are ‘now growing old“and are desirous of remaining aloof from 
the concerns of. the world, and are: spending their latter days in Divine Worship 
ana meditation in the Holy. City of Benares; with an allowance: for their main; 
tenance, befitting . their rank and position. AND WHEREAS -for the 
reasons aforesaid the First Party wish to relinguish and surrender their Hindu 
widows’ iestate in the said property left by the said Maharaja Bahadur, their 
deceased: husband, to the ‘next. heirs, the Second “Party who Have undertaken’ to 
pay., them or the survivor of them, out of the income and profits of the said 
Estate left by the said, Maharaja, Bahadur,-the monthly sum of Rs. 2,000 (Rupees 
two thousand ) for maintenance and -also to defray the expenses of the daily 
and periodical worship ` of the family deities Lachhmi Narayan Jeo, Ram 
Chandra Jeo and Radha Krishan Jeo, at a cost of Rs. 100 (Rupees one hundred) 


per mensem. AND WHEREAS the Second Party have agreed to all the terms 
aforesaid. l i 


NOW THIS INDENTURE WITNESSETH::— 


1. That the First Party Maharani Tarabati and Maharani Nowlakh- 
bati do hereby relinquish and surrender all their rights in the property, move- 
able and immoveable, left by their husband, the late Maharaja Harballabh 
Narain Singh Bahadur, K. C. 1. E. ., commonly called the Sonbarsa Estate, now 
in the charge and under the management of the Court of Wards to and in 
favour of the Second Party Rao Bahadur Gobind Singh and Rudra Pratab 
Singh, the next heirs of: the said Maharaja Bahadur, under the Hindu Law, 
and ‘in pursuance: thereof the. First Party. do hereby make over the entire ‘proz 
perty aforesaid tothe Second Party in full extinction of their rights therein as 
Hindu widows. . _ eave . : i 


2. “That the Second Party will be entitled to the whole property afore: 
said from this date and they will hold ‘and’ enjoy the same in the rights of 
daughter’ S sons succeeding to‘ the property ‘of their maternal grandfather under 
the Benares School of Hindu Law, the share of each being a moiety of rag said 


property, 
‘That the Second Party will be add to WAA indie names entered 
as Aon ay in equal share in respect of the revenue-paying or revenue- 


free estate included in the said property by removing the names of the First 
Party now recorded in the Registers, maintained. under Act VII of 1876 (B..C. ). 


4. That ahe First ‘Party will at once inform the Court of Wards of 
this surrender and request the Court to make over the charge and management. 
of the said property to the Second Party subject to the Courts retaining the 
management if it thinks fit, under S. 13-A ‘of the said Act IX of 1879 (B.-C. Ja 


\ 


5. ‘That the First Party or the survivor of them, will be entitled to 
receive a maintenance allowance of Rs. 2,000 (Rupees two thousand) per men- 
sem, from the Second Party out of the rents and profits of the said property so 
long as or either of them live or lives. . 


La “6. That the Second Party uidereike to’ keep up ‘and maintain the daily 
and' periodical worship of the family deities ` -Lachhmi Narayan Jeo, Ram' 
Chan@ra-Jeo, and Radha Krishna Jeo, installed ati the’ Sonbarsa ‘House left by 
the: said! Maharaja Bahadur, at a cost of Rs: ‘100-(Rupées one hundred) per 
mensem, and: should they omit or neglect’ to carry out ‘this undertaking: ~ the 
First Party. will’ be entitled: to inforce the fulfilment thereof, ae 
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In WITNESS WHEREOF the said parties to these presents have hereunto 
sei their hands and seals the day and year first above written in the 'presence 
of: — 


Monghyr. 


(2) Ajodhya Prasad Choudhary, M. C., resident - of 


Kassim Bazaar, Monghyr. 
Wiiness—Prabhu Charan Ambasta, Bhikhanpur, Bhagalpuz. 
Bindyeswari Prasad Sing, Vakil, Monghyr. 

i Anirudh P. Singh Pleader and Zamindar, Panjwara, Bhagal- 

pur. j 
. Ram Chandra Singh of Mohanpur, Bhagalpur. 
7 Ram Chandra Singh of Mauza Chakla Hanuman Nagar 
By my own pen. 
» * Babu Nirbhay Narayan Singh of Bindwara, Pargana 
Monghyr. By my own pen.” 
The deed was registered on the 18th December, 1918. 
On the same day, 18th December, 1918, Gobind Singh 


and Rudra Pratab Singh by their ekrarnama agreed in writing 
with the widows so far as is material as follows :— 


“ 


“This agreement made on the 18th (Eighteenth) day of December one 
thousand nine hundred and eighteen between Rao Bahadur Gobind Singh and 
Rudra Pratab Singh, alias Begai Singh, sons of the late Rao Bahadur Lakat 
Singh and daughter’s sons of the late Maharaja Harballab Narain Singh 
Bahadur, K C I E, residing at Barwara in the Jaipur State, Rajputanay herein- 
after called the first party of the one part and Maharani 'Tarabati and 
Maharani Nowlakhbati, the senior and the junior widows, respectively of 


the said Maharaja Haribalfab Narain Singh Bahadur, K C I E, residing at 


Sonbarsa, in: Thana Sonbarsa, Pargana Nisankpur Karha, District Bha- 
galpur, hereafter called the Second Party of the other part, whereas the said 
Maharaja Harballab Narain Singh Bahadur, K C I E, died intestate on the 
isi April, 1907, leaving considerable property moveable and immoveable, com- 
monly called the Sonbarsa estate, mostly situate in Pargana Nisankpur Karha 
in the SubsDivision of Madhipura, in the District of Bhagalpur, but also situate 
in part in Pargana Farakya in the District of Monghyr and leaving behind him 
no male issue, but only two widows; namely the second party, and an only 
daughter, namely, Maharaj Kumari Padmavati, mother of fhe First Party and 
two daughter's sons by the said daughter namely the First Party. And whereas 
on the death of the said Maharaja Bahadur, the Second Party succeeded to and 
came into possession of all property, moveable and immoveable, left by him with 
rights of Hindu widows under the Benares School of Hindu Law, which governs 
the family of the said Maharaja Bahadur, and whereas by reason of the,Second 
Party being Pardanashin ladies, incapable of managing a big property like the 
Sonbarsa estate the Court of Wards has taken up the management of the said 
estate, under the provision of Act IX of 1879 (B. C. on, their behalf, arf is at 
present managing the property through Rai Sahib Nilmony Dey, Manager 
appointed underthe provisions of the said Act: And whereas the said Maharaj 
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Witnesses.—(1) Bindhyeswari Prasad Singh, High Court Vakil, 
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Kumari Padmabati died‘on 20th (Twentiéth) day of May, 1915. And whereas 
the Second Patty, who are ‘now growing old and are desirous of remaining 
aloof from the concerns of the world, and of spending their latter days “in 
Divine worship and meditation in the holy city of Benares, have proposed to 
surrender their estate to the first party who are now the nex: reversionary 
heirs of the said Maharaja Bahadur under the Hindu Law on gesting a suitable 
maiftenance for’ the ‘remainder of their natural lives, and an assurance that 
the worship of the family deities at Sonbarsa should be kept up and maintained 
in the proper stage by the First Party. And whereas the First Party have 
agreed in the event of. the said surrender being made, to give the 
Second: Party or the survivor of them, a maintenance alfowance of Rs 2,000 
(Rupees two thousand per mensem, and also to keep up and maintain the wor- 
ship off the said family deities in a suitable style at the cost of Es. roo (Rupees 
one hundred) per mensem. And whereas the second party consider the said 
sindunt of maintenance allowance and of the expense of worship fair and rea- 
sunable, and therefore they are executing the deed of surrender con- 
templated. by them. The First Party, therefore, in consideration of the premises, 
do hereby agree of their own free will and accord that from the day they be- 
came the proprietors of the said Sonbarsa estate, by reason of the surrender 
aforesaid , they and their heirs, successors, executors, administrators and 
assignees shall pay to the Second Party or the survivor of them, 50 long as they 
or either of them live or lives, the monthly sum of Rs. 2,000 (Rupees two thou- 
sand) for their maintenance in a style suitable to the rank and position held by 
their deceased husband, and if they fail to pay the allowance due for any 
months (which is to ‘be taken as an English month) on the first day of the 
following month, the Second Party will be at liberty to enforce the ‘payment 
thereof, with simple ‘interest at the rate of twelve per cent. per 
mensem, by process of Court, and the said arrears of allow ance, with interest and 
the” costs of the suit if any to enforce the payment thereof shall be the first 
chaige ` on thé ‘property mentioned in the schedule hereto annexed which form 
a ‘part: of thé estate surrendered by the Second Party as mentioned above. And 
the, First Party further agree, that from the day aforesaid they shall keep up and 
maintain the daily and periodical worship of the family deities Lachmi 
Narain’ Jeo, ‘Ramchander Jeo. and Radha Krishen Jeo, installed at the Sonbarsa 
house ‘left by the, said Maharaja Bahadur, at a cost of Rs. roo (Rupees one 
hundred) per mensem (the month being taken as an English month), and 
should they omit or neglect to carry this agreement the Second Party will ‘be 
entitled. to,enforce the fulfiliment thereof. In witness whereof the parties 
to these presents have hereunto set their hands and seals the day and year first 
above Written in the presence of witnesses (1) Bindheyswari Prasad Singh, 
High, Court. »Vadkil, Monghyr, .(2) Ajodhya Prasad Chaudhury M. C. resident of 
Kasim Bazaar, “Monghyr. za 


That. Wa WA was registered on the 18th December, 
OOE 

Or thë 23rd December, 1918, the two widows sent the 
following, letter to the Collector of Bhagalpur :— 
¿ıı © `° Dated C Sagan ie aaa December, .1918. 
Por i 


pitas ak “The, Collector of Bhagalpore. ; Mm 
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SIR, ‘x pI ie = , l 
‘We have the honour to state the following for’ your information :— 


That we are disqualified proprietresses of the Estate known as the 
Sonbarsa Estate and we are Wards of the Court. 


That we have two grandsons. named Rao Bahadur Gobind Singh and 
Rudrapratab Singh. .. 

That. for sometime past we had been contemplating surrendering our 
rights to the estate in: ‘favour of our grandsons who are the reversioners to 
the Estates and. we had informed Mr. B. C, Sen, I. C.,S.. the then Collector 
and- the Hon’ble Mr. H. J. Mcintosh, I, C. S., the then Commissioner ; 
informally about our intentions, - 

- That we have kept Mr. Sen na foal about all the send 
that ` we have been taking in connection with our intention to surrender the 
Estate.. i 

'That we had taken the best legal. advice: (e. g.) of the Government Advo- 
cate, ‘Bihar ‘and Orissa and Government Pleader, Bhagalpore; and we. were 
-given to understand that under the law we had every right . to srrender the 
estate, in favour of cur two grandsons. thes 

“That in pursuance of our intentions to keep the authorities oaea 
about all our actions in connection „with the surrender, we so far back as March, 
1918, sent a copy of the proposed deed of surrender to the Collector of Bhagal- 
pore with:our forwarding letter, dated the 4th March, 1918. 

That we have executed and registered the deed of surrender on the 
18th instant and as provided in para. 4 of the said deed we beg to inform you 
about the same and request you to take steps to make over the charge and 
management of the said properties to Rao Bahadur Gobind Singh and Rudra- 
pratab Singh, our two grandsons aforesaid, if the Court of Wards do not think 
fit to retain management under S. 13 (a) of Act IX of 1879 (B. C.).: 

i That we have been given to understand that our two grandsons afore- 
said are applying for the mutation of their names in the registers maintained 
under Act VII of 1876 (B. C.) and that we have no objection to their so doing. 
We have the honour to be, ; 
A j Sir, 
aan l Your most obedient servants, zo aa 

l (Sd.) Sri Maharani Tarabati. 

(Sd.) Sri Maharani Nowlakhbati, 
os. xt ya j Maharani? of Sonbarsa.. = 

The gentleman whom ~ the widows mentioned as the 
Goyernment' Advocate and Government Pleader in giving any 
ailvice to the widows acted as their legal adviser, and not in 
any respect as representing the Court of Wards. | 

On the 15th April, 1919,. the Court of Wards through 
their- Deputy Collector sent the following reply to the widows 
to their penton: of the 23rd Decembgr, ieee: 
“Te” 


4 t bey 


Maharani “Tarabati Kumari and Nowlakhabati = Rumari, 
Sonbatsa. + i te 


” ` Their -petition no. Nil, dated 23rd December, 1918. 
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The Maharanis of Sonbarsa are informed that the Board of Revenue, 
Bihar and Orissa considers that the deed of relinquishment executed by them 
in favour of their grandsons is invalid. 


(Sd.) H. Bhattacharyja, Wards Deputy Collector.” 


The Court of Wards had never. given any sanction to the 
widows or to either of them to create any charge upon or 
Interest in the property of the wards or any part thereof. 


In February, 1919, Gobind Singh applied to the Court of 
the Deputy Collector of Bhagalpur for mutation cf names in 
his favour in respect of an eighth share in the estate on the 
ground that he had a right to the moiety of the estate, his con- 
tention being that the deed of the 18th December, 1918, 
operated, as a.surrender of the interests of the widcws of their 
interests in the estate. Rudra Pratab Singh did not oppose 
the-application. The application was opposed by the Mana- 
ger of the Court of Wards on various grounds, one of which 
it is only necessary in the view their Lordships take of the law | 
applicable to the case to consider, and that is that the Court of 
Wards had not sanctioned the so-called surrender and that it 
was consequently invalid under S. 60 of the Court of Wards 
Act, 1879. ` That section'is as follows: | 

“60. . No ward shall be competent to create, without the 
sanction of the Court, any charge upon, or interest in, his pro- 
perty or any part thereof.” 


— The Court in that section mentioned was th: Court of 
Wards. Gobind Singh’s application for mutation of names 
was rejected. | 

Gobind Singh died in October, 1919. Maharani Tara- 
bati (the first wife) died in August, 1920. | Man Singh, who 
was the son of Gobind Singh, brought-this suit on the 17th 
January, 1921, In his plaint Man Singh referred to the 
deed of the 18th December, 1918, and relied upoa ‘it as ‘a 
surrender by the widows of their interest as proprietors of the 
Sonbarsa estate and as having ‘vested that estate in his father, 


` Gobind Singh, and in Rudra Pratab Singh. The eleventh, 


twelfth and thirteenth paragraphs of the plaint state the 
title upon which the suit was brought, thus :— | 

e “11.” That by the said deed of surrender the said Mahazanees having 
put an end to their ‘life estate as Hindu widows in favour of the entire body 
of the then reversioners the aforesaid Rao Bahadur Gobind Singh and Rudra 
Pratab’Singh the defendant, second party in the aforesaid Sonba-sa estate, all 
the properties both moveable and immoveable appertaining to che said Son- 
barsa Estate vested solely and absolutely in the said reversioners. who became 
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entitled to hold, possess and enjoy .the aforesaid state as the absolute owners of 
and successors to the properties left by their maternal grandfather by right of 
inheritance under the Benares School of Hindu Law. 

12, That as the afonesaid heritage being one which is known as 
obstructed heritage, the plaintiff’s father, Rao Bahadur Gobind Singh and Rao 
Bahadur Rudra Pratap Singh, the defendant, Second Party acquired equal 
rights in the same and the share of each being a moiety of the said properties, 

13. That the plaintiffs father, Rao Bahadur Gobind Singh, died in 
October, 1919, leaving; the plaintiff his only son and the sole heir to his estate 
and. he ia lawfully entitled to all the rights and interest acquired by his late 
father in the aforesaid Sonbarsa estate by virtue of one aforesaid deed of 


ki i 
surrender.” 


Man Singh, the plaintiff, prayed for the following amongst 
other reliefs: | 

“(a) That the Court be pleased to declare that by the deed of sur- 

render and the Ekrarnama, dated the 18th of December 1918 the plaintiffs father 

and the defendant 2nd party became entitled as the next immediate reversionary 
heirs of the late Maharaja Sir Harballab Narain Singh Bahadur, K. C. I. E., 

to all the properties left by him and the defendant, ist party has no 


right to withhold possession of the Sonbarsa Estate from the plaintiff - zana the 
defendant 2nd party. 


(b) That the Court be pleased to pass a decree for -recovery óf 
possession of all the properties moveable and immoveable mentioned in Schs. A 
and B annexed to the plaint as well as any other properties that may .be found 
on discovery to appertain to the Sonbarsa Estate in favour of the plaintif and 
the defendant, 2nd party, by dispossessing the defendant, Ist party.” 

In Schedule B of the plaint, which contains a list of the 
moveable properties which were claimed, carriages, palkis, 
cattle, elephants, þullocks, cows, bulaloes, horses, and other 
things are mentioned as having been retained in the possession 
of Maharani Nowlakhbati. ; 

The defendants, Maharani Nowlakhbati and Rudra 
Pratab Singh filed separate written statements. The Maha- 


rani Nowlakhbati in her written statement plegded amongst 
other things that the widows being disqualified persons and 


their estate being under the management of the Court of 


Wards, they had no authority*to execute the Alleged deed of 
surrender without the sanction of the Court of Wards and 
that the plaintiff’s father did not acquire any valid title under 
the said deed, and also did not admit as correct the view «of 
the law propounded | in paragraphs 12 and 13 of the plaint 
and put the plaintiff to proof of his title. 


The defendant Rudra Pratab: Singh in his P EN 
ment pleaded amongst other things that the alleged deed of 
surrender wgs not a surrender of the whole-interest of the 


- 


P, C. 


ee 


‘Man Singh 
Nawlakh bati, 


Sir John 
Edge. 


P'C. 


‘Man’ Singh 


, Ye J 
Nawlakhbati. 


343 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


Maharani’s and was void and illegal, and also that :t was void 
ahd ineffectual as not having the sanction of the Court of 
Wards. _ Rudra Pratab Singh by his written statement put 
the plaintiff to proof of his title. 

:. . The Subordinate Judge framed twelve issues, of which 
the.fifth is inthe: opinion of their, Lordships the crucial issue 
in this case. It was “5. Is the deed of surrender valid having 
regard to the provisions of S. 60 of the: Court of Wards 
Aer (TR of 1879)? If it is found that the deed of the 18th 
December, 1918, was in’contravention of that section the 
piaintiff’s suit fails and this appeal fails, and it is nat necessary 
for their Lordships to consider whether the widows understood 
the deed or had executed it under any misrepresentation as to 
its: object or effect; or without any independent advice, or to 
Consider any ‘other issue, or the questions of law rzised in the 
eleventh paragraph of the written statement of the Maharani 
Nowlakhbati, which was that “the plaintiff should prove that 
he is.entitled to a moiety share in the Sonbarsa esiate, even 
if the said deed of surrender be held to be a valid document.” 
Whilst saying this, their Lordships feel it right to say that the 
lengthy and elaborate. judgments of the Courts below have 
been of assistance to them in understanding the facts ` which. 
were in dispute between the parties to this suit. 

In this case no question, that there was any necessity for 
the surrender, arose. There was in fact no necessity for a sur- 
render of the interests of the widows. The Subordinate 
Judge and the High Court in appeal concurrently found in 
effect that the parties to the deed of the 18th December, 1918, 
intended by that deed that the widows’ should surrender some 
of their interests in the Sonbarsa estate to Gobind Singh and 
Rudra Pratab Singh, and that the so-called surrender was void 
as being in congravention of S. 60 of the Court of Wards Act, 
1879. ` Those learned Judges might have found on the facts 
that the deed was void independently of 5. 60 of the Act. 

_ The question as to whethér a surrender withoat necessity 
by: a Hindu widow of her widow's interest in her deceased 
husband’s estate, even in favour of the nearest reyersioner, Is 
vakid was considered by the Board in Rangasami Gounden v: 
Nachiappa Gounden (1). In the judgment of the Board in 
that case, at page 84, it was said that :_ 

“The result of the consideration of the decided cases may 
ge summarized a (1) An alienation by a widow of her 
E Va eS (1918) 46 I A 72: 36 ML J 493. 


ay 
i a é 
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deceased hugband’s estate held 'by her. may be validated if it 
can..be shown to be a surrender of her whole interest in the 
whole estate in favour of the nearest reversioner or reversion- 
ers at the time of the alienation. In such circumstances the 
question of necessity does not fall to be considered. But the 
surrender must be a bona fide surrender, not ʻa device to 
divide the estate with the reversioner.’ 
In Sureshwar Misser v. Mahashram Miran (2) 
Board affirmed that pronouncement of the law. In the vs 
case, in which the parties were subject to the law of the Mithila 
school, thé widow of the deceased proprietor on the death ot 
her mani son took absolutely the mòveable property. In 
that case there were serious disputes in the family as to title 
and the next reversioners to the son sued the widow and her 
daughters to set aside the will of her husband under which 
the daughters were entitled to succeed to the immoveable pro- 
perty on the death of the son without issue. . A family com- 
promise was agreed to, and in performance of it the widow 
surrendered all her rights of succession to the immoveable 
property, and thc plaintiff the next reversioner, and her 
daughters gave her for her life a small portion of the land 
for her maintenance: The Board held that the compromisé 
was a bona fide surrender of the estate, and not a device ‘to 
divide it with the next reversioner, the giving of a small por- 
tion of it to the widow for her maintenance not being objec- 
ticnable, and consequently that the transaction was valid under 
Ba principles laid down by the Board in Rangasami.Gounden 
v. Nachtappa Gounden (1). ; 

The so-called surrender in the present case was, as-stated 
seve void in law, and was also void as’ being in 
contravention of S. 60 of that Act. 


.© ° Their Lordships wili humbly advise His “Majesty that 
this appeal should be dismissed with costs. 


Solicitors for appellant: Barrow, Rogers tnd Nevill. 
Solicitors for. respondents: Watkins and’ Hunter. , ... 


A. it M. s > Appeal dismissed. 
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PRIVY COUNCIL. 


[On Appeal from the High Court of Judicature at Allaha- 
bad. | - 


PRESENT: LORD SHAW, LORD PHILLIMORE, SIR JOHN 
EDGE AND MR. AMEER ALI. 


Jawahir Singh | ... Appellant” 
) Ue 
Udai Parkash and others ... Respondents. 


Hindu Law—Joint family—Sale of ancestral property by managing member 
—Legal necessity—Antecedent debt—Sale unquestioned by vendors eldest son-— 
Suit by his younger gons—Limitation Act (IX of 1908). 


. About the year 1900, H, managing member of a joint Hindu family, mort- 
gaged its ancestral property to G, and later, with a view to redeeming this 
mortgage, negotiated to sell the property to U for Rs. 13,000. The sale deed 
was prepared, but before it could be executed, one D sued ie and was decreed 
his customary right of pre-emption of the property at the same figure, Rs. 13,000. 
In the meantime, during the pendency of the pre-emption suit, G’s mortgage 
debt was paid off, and when ultimately the pre-emption sale was effected, H, the 
vendor, executed a receipt for’ Rs. 13,000, which included repayment of 
Rs, 1,400 due for money lent with interest on a promissory note by D about 1900. 
H appropriated the money received to his own use. His eldest son, however, 
on attaining majority did not impugn the sale; but the younger sons in 1919 
brought an action to set it aside, D contended that (1) the sale had been 
for good consideration, and for legal necessity, to pay off the artecedent debts 
on the mortgage and the promissory note; (2) the indifference cr acquiescence 
of the eldest son who succeeded it to the father in the manazement of the 
family’ property bound and estopped the junior members of the family, and 


the younger sons’ action was barred under the Limitation Act (X of 1908), 
Ss. y and 8. 


Held, (x) though the intended sale to U was for the purpose of nayini 
off the antecedent mortgage debt, the actual sale to D was not in fact intended 
or effectuated to discharge that or any other antecedent debt; Sahu Ram Chandra 
v. Bhup Singh, 44 I A 126: 33 M L J 14 distinguished; (2) the eldest. son's 
conduct did not estop or make time run against the younger sons, and the ‘con- 
struction put upon Ss. 7 and 8 of the Limitation Act (IX of 1¢08)° in Ganya 
Dyal v. Mani Ram, 31 A 156 is preferable to that of Vighneswara v. Babayya, 
16 Mad 436 or Dayaisami v. Saluvar, £1932) 38 Mad 118: 25 M L J 405. 


Appeal fyom a decree, dated the 3rd July, 1923, of the 
High Court (Grimwood Mears, C. J. and Piggott, J.) vary- 
ing a decree of the Subordinate Judge, Meerut (P. K. Ray, 
Esq. ), dated the 6th August, 1920. 


Ka e væ 


B. Dube for appellant:—The negotiations for the sale 
to U and the actual sale to D had the same effezt, viz., dis- 
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charge of a pre-existing debt, and it cannot be denied that 
the latter was for good consideration. [Sahu Ram Chandra 
v. Bhup Singh (1)]. Further, H’s eldest son by his conduct 
has shown that the sale was right and proper, and his attitude, 
as that of the managing member of the family in succession 
to hig father, the vendor, binds the other members of the 
family including his younger brothers, and makes time run 
against them under the Limitation Act (IX of 1908), Ss. 7 
and 8. ‘The High Court have naturally followed their own 
ruling on the interpretation of these sections in Ganga Dyal 

v. Mani Ram (2),but it is submitted the rulings of the Madras 
High Court in. Vighneswara v. Babayya (3) and Duraiswami 
v. Saluvar (4) are sounder and preferable. 

The respondents were not represented. | 

4th December, 1925. The Judgment of the Board was 
delivered by 

Mr. AMEER ALI:__This is an ex parte appeal from 4 
decree of the High Court at Allahabad, dated the 3rd July, 

1922, and arises out of a suit brought by the plaintiffs on the 
14th September, 1919, for a declaration that a sale effected 
by their father, Harbans Singh, in 1906, in favour of one 
Dalip Singh, was not justified by any such necessity as would 
validate the transaction against the other members of the 
joint family of which Harbans Singh was the head. Dalip 
Singh’s interests have been acquired by the present appellant, 
Jawahir Singh. The Trial Judge held that the plaintiffs had 
not made out a sufficient case to invalidate the sale to Dalip 
Singh. He was also of opinion that the plaintiffs’ claims 
were barred by the Statute of Limitation (Act IK of 1908) 
as Fateh Singh, their eldest brother, had attained majority 
long ago and had not questioned the sale. He accordingly 
dismissed the plaintiffs’ suit. 

Qn appeal to the High Court the learfed Judges over- 
ruled the plea of limitation. They relied on the decisions’ of 
their own Court (2) and differing from’ the view taken by the 
Madras High Court [Vighneswara v. Babayya(3) ¢Doraisami 
v. Saluvar (4)] on which the Subordinate Judge had’ tested 
his judgment, they held that the conduct of Fateh Singh, the 
eldest brother, did not affect the undoubted rights of the 
plaintiffs. They also held that, save and except Rs? 1,400, 
the defendant appellant had failed to establish that the con- 

1. (1917) IL R 39 A 437: 44 I A 126: 33 MLJ wy ° 
(1908) ILR 31-A 156. 3. (1893) ILR 16 M 436: 3M Ey, 216. 
á 4. (1912) IL R38 M 118; 25 ML J qos; © er 
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EG sideration for the transfer of the property to Dalip Singh was 

japáhir for any such neceśsity as would make the tratisaction valid. 
Singh against the sons. They accordingly set aside the order of the 

Udai First Court and made a decree in favour of the plziñtiffs for 


Parkash. 





recovery of the property in suit, subject to their paying into 
Mr. Ameer Court within three months from the date of their decree, for 

ale the benefit of the defendant, Jawahir Singh, the stim of 
Rs: 1,400: They further directed that if payment should 
not be made within the prescribed period the suit should stand 
disinissed with costs throughout. 


From this decree Jawahir Singh has appealed to His 
Majesty in Council. The same contentions that were urged 
in the High Court have been advanced before the Board. It 
becomes necessary, therefore, to set out somie of the facts which 
have either been established or admitted in these proceedings. 


Harbans Singh, the father, at the time he sold the property 
to Dalip Singh, owhed a moiety of the village of Shikohpur, 
in the District of Meerut. The property was admittedly 
aricestral, in which his sons were jointly entitled. The family 
consisted of himself and three sons, the eldest of whem, Fateh 
Singh, is defendant No. 3. | 

Sometime in 1900 Harbans Singh became involved in 
debt, and he appears to have executed a mortgage af the pro- 
perty in favour of three money-lenders, Girwar Singh and 
two others: In order to discharge this debt Harktans Singh 
entered into negotiations with one Udai Singh for the sale 
of the family property. A sale deed was actually drawn up 
in his favour for a consideration of Rs. 13,000. Thereupon 
Dalip Singh put forward a claim of preemption in respect of 
the property that was going to be sold. His right of pre-’ 
erfiption was based on the village custom which, being question- 
ed, came beforesthe Court and was judicially afirmed.. The, 

' price of Rs. 13,000 was fixed for the joint family’s moiety. The 
pre-emption decree in favour of Dalip Singh bears date the 
27th of August,1906.Dalip Singh,it is admitted, paid Rs. 13,000 
to Harbans Singh, which he unquestionably appropriated to 
his own-use. It further appears that whilst the pre-emption 
suit ‘was proceeding the debt to Girwar Singh and the two 
other money-lenders was admittedly paid off. At the time 
of the pre-emption sale Harbans Singh executed a receipt for 
7 Rs. 13,000, dated the, 19th of December, 1906, in favour of 
Dalip Singh, stating the particulars of the moneys received 
by him from Dalip Singh, E 
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As the learned Judges of the High Court point out, save 
and except the third item in the receipt relating to a promissory 
note for Rs. 1,000, dated 30th March, 1904, executed by 
Harbans in favour of Dalip which, together with interest, 
amounted to Rs. 1,400, it showed no consideration of an ante- 
cedent character so as to make it binding on the sons. With 
reference to this part of the transaction the learned Judges 
say as follows :__ 

“What we are concerned with is the position of Dalip Singh, who 
deliberately took it upon himself to thrust himself into this matter by asserting 
his claim to pre-empt the sale. He, therefore, made himself liable for any 
legal consequences which might result from the fact that he was intermeddling 
with a sale contracted by a Hindu father who had minor sons living jointly 
with him. He handed over Rs. 2,000 to Harbans Singh in cash cn December 
19th, 1906. He arranged with certain other persons to pay Harbans Singh 
Rs. 5,000 more in cash and he gave Harbans Singh a mortgage of property of 
his own for Rs. 4,600, the consideration of which was set down as forming 
part of the Rs. 13,000 which he was bound to pay under the decree in the 
pre-emption suit. There remains only a small sum of Rs. 1,400 which was set 
off against an antecedent debt, that is ta Say, against money previously advanced 
by Dalip Singh to Harbans Singh, not on the security of any alienation of 
joint family property in the hands of the latter, but on a simple promissory 
Note. Tihe date of this promissory note was more than 2 1/2 years prior to 
the ‘execution of the receipt of December ıgth, 1906. There seems no 
reason, to doubt that there was real disassociation in fact as well as ‘in point 
of iime between the two transactions,” 

It is contended that certain expressions used by their 
Lordships in the case of Sahu Ram Chandra y. Bhup Singh (1.) 
that debts contracted by the father “in order to raise .money 
to pay off an antecedent debt” support the view that in the 
present case the sale to Dalip Singh was to pay off an “‘antece- 
dent debt,” viz., the money duc to Girwar Singh and his asso- 
ciates. In their Lordships’ opinion the contention is wholly 
untenable; as the ‘High Court point out, the debt to Girwar 
and others had already been paid.off: and no portion of the 
Rs. 13,000 which Harbans Singh received from Dalip Singh 
was applied to its discharge. ° 

The doctrine of “antecedent debt” has been carried far 
enough; if the present contention is acceded to, it would mean 
that a contract for a loan which never was completed, to pay 
off a previous debt otherwise discharged, would become: “an 
antecedent debt.” The contention is, on the face of it, absurd. 

‘On the question of limitation their Lordships concurewith 
the High Court. ‘They are of opinion that there is no subs- 


1 (1917) I L R 39 A 437: 44 I A 126: 3g ML J 14. 
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tance in this appeal and that it should be dismissed; but with- 
out costs, as there is no appearance on behalf of the respond- 
ents, and their Lordships will humbly advise His Majesty 
accordingly. | 

solicitor for appellant: Hy. 8. L. Polak. 

A. de M. Appeal dismissed. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT: SIR VICTOR Murray COUTTS TROTTER, 


Chief Justice. 

Seth Chand Mull Dudha, C. 1. £. ... Plaintif” 
v. 

Purushothamdoss ... Defendant. 


Civil Procedure Code, O. 38, R. 1—Arrest before judgment—Security for 
appearance—Order when to be passed—Principles guiding—Suit on foreign 
judgmeni—SpecialTyibunal constituted by firman of the Nizam—Order to pay 
—If an executive order. ; ; 

Before exercising the powers conferred by O. 38, Civil Procedure Code, a 
Court should be satisfied on two points. The first is that the plaintiff’s cause 
of action is prima facie an unimpeachable one subject to his proving the allega- 
tions made in the plaint. The second is that the Court should have reason to 
believe on adequate materials that unless the jurisdiction is exercised there is 
a real danger that the defendant will remove himself from the ambit of the 
powers of the Court. 

A suit for a large sum of money was instituted on the Original Side of ' 
the High Court, the plaint being founded on the proceedings of a Special Tri- 
bunal created under a firmam of the Nizam of Hyderabad and described as 
the decree of that Commission. The plaintiff applied under S. 94 (a) and’ 
O. 38, R. 1 of the Civil Procedure Code for arrest of the defendant before 
judgment. „Held, in exercising its powers of ordering arrest, the Court must 
at least be satisfied that the plaint did not reveal on the face of it any matter 
obviously doubtful and. arguable. ‘As the allegations in the plaint showed 
thai it was a highly arguable 'point whether the proceedings before the Special 
Tribunal terminated in anything that could be called a decree or foreign 
judgment within th meaning of S. 13, Civil Procedure Code, and as it was also 
arguable that the order to pay was not a judgment but an executive order,’ 
th: Court should refuse to order arrest before judgment or direct the defendant 
to give security ‘for® appearance. . 


Ordinary Original Civil Jurisdiction. 

= Nugent Grant instructed by N. T. Shamanna for plaintif. 

. S. Paradachari and V. C. Gopalarathnam for defend- 
ant. ) 

The Court delivered the following 

JuDGMENT:_This is an application under.O. 38, R. 1, 

Civil “Procedure Code, for arrest before judgment of the de- 

fendant and an order that he should be made to show cause 

"CS No. 114 of 1926. | 3rd March, 1926. 


—e 
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in compliance with S. 94 (a), Civil Procedure Code, why he 
should not give security for his appearance. At the close 
of the argument | intimated what I proposed to do in the 
matter but as it is one of considerable general importance I 
thought it best to state my reasons formally. The facts'are 
shortly as follows: The suit was brought on the Original Side 
of this Court for a sum of very nearly 5 1/2 lakhs and it was 
founded upon what he described as “the decree dated 19th 
December, 1925,:at Hyderabad, Deccan, of the Court of the 
Judicial Commissioner in the State of His Exalted Highness 


the Nizam of Hyderabad,” that suit is not before me but will 


be tried in the ordinary course by a Judge sitting on the Origi- 
nal Side of this Court and | desire to say nothing that would 


in any way seem to anticipate that decision. But I am asked’ 


here to exercise a jurisdiction the effect of which might be to 


compel a man either to furnish security in a very large sum: 


of money or possibly on his failure to do so to undergo im- 
prisonment. I think it is desirable that I should state. what 
are the principles which in my opinion should guide. me in 
exercising that jurisdiction. It appears to: me that before 
exercising the powers conferred by ©. 38 a Court should:be 
satished on two points. The first is that the plaintiff’s cause 
of action is prima facie an unimpeachable one subject to- his 
proving the allegations made in the plaint. The second. is 
that the Court should have reason to believe on adequate 
materials that unless the jurisdiction is exercised there ‘is a 


real danger that the defendant will remove himself from the. 


ambit of the powers of the Court. For the reasons which I 


am: about to give I do not think it necessary for me to go into. 
thé second point in this case as I do not think that the plaintiff. 
has succeeded in establishing-his position on the first point The. 


debt on which the Hyderabad proceedings were founded was 


incurred about 50 years ago before the present defendant was 


born, in any event before the year 1877, because in that year 
a suit of some sort was launched for this very debt against 
Hargopaldoss, the brother. of the present defendant’s grand- 


father. It appears to have been started in-a tribunal called. 
the Court of Bankers which ceased to‘exist before any conctu-: 


sion was arrived at; and according to the plaintiff, the suit 
was then transferred to the High Court of Hyderabad-which 


I take to be the ordinary and regular tribunal in that State. 
for the disposal of civil cases. No final judgment was ever’ 
delivered in that Court because owing to some failure by the 
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piaintiff to pay stamp-duties or fees in the regula- course the 
High Court ordered the suit to be taken off its list of pending 
cases. This statement I take from the affidavit of the plaintiff 
himself: The defendant says that that order was passed as 
long ago as 1881, and his statement is uncontradicted. In 
March 1922 a petition was addressed by the plaintiff to His 
Exalted Highness the Nizam of Hyderabad and in response 
to that petition a firman was issued by His Exalted Highness 
appointing a special Commission to hear and report to him 
upon the claim and apparently some special directions were 
given in the firman, a complete copy of which has not been put 
before me, as to how the plea of limitation which, it was doubt- 
less anticipated, the defendant would set up was to be dealt 
with. The Commissioners were two Judges of the High 
Court and a gentleman who is described as holding the office 
of Sadrul Maham which is translated as Head of the Depart- 
ment of Commerce and Industries. That tribunal issued a. 
report a copy of which is before me furnished by the plaintiff. 
The Commissioners framed issues, heard evidence, and 
examined accounts. The wording of a portion oz the firman 
is quoted to the effect that the suit is to be heard by the Com- 
mission “irrespective of limitation”. The issue that was 
framed is this: “Is this case different from the case of Amersi 
Sejan {Mal and Mahanand Ram Puran Mal (that is appa- 
rently the Original Suit in the Court of Bankers) and is it 
noc covered by the firman and is it not exempt from 
limitation” with a note. “onus on the cefendant?” 
The reason for framing this issue in this form 
appears to be as follows, that the plaintiff contenced. that the 
proceedings before the Commissioners were a mere continua- 
tion of the old suit that was filed before the defunct Court, 
the Court of Rankers, in 1877, and it was alleged that in that 
Court no question of limitation was ever entertained and no 
such-plea was ever open to a defendant there. 


I have not had put before me any information as to how 
the Courts of Ordinary Civil Jurisdiction in Hycerabad are 
constituted nor under what authority the ordinary law of limi- 
tation is in force as it undoubtedly appears to be in the Ordi- 
nary Civil Courts of the State. I have no infcrmation as 
to how far the prerogative of His Exalted Highness extends 
and Ieam not suggesting any doubts that His Exalted Highness 
was acting entirely within his constitutional powers in issuing 
the firman of 1923. So far as I can ascertain faam perusing 


Le]: THE MADRAS LAW JOURNAL. REPORTS. 351 


the document, the proceedings of the Commission really 
amourited to what [ should call a report to be laid before His 
Exalted Highness and I gather that the mandate to pay a 
sum of money issued to the defendant took ‘the form of an 
order passed by His Exalted Highness in the amount reported 
by the Conimissioners to be the sum in their opinion due: ' 
may add that the principal debt was found by them to be a 
sum of about 2 3/4 lakhs and that interest at the rate which 
is alleged to have been originally agreed upon between the 
parties would, on a rough calculation, appear to amount to 
hearly 8 lakhs at simple interest and to the stupenduous figure 
of about half a crore at compound. Such a conclu- 
sion obviously staggered the Commissioners and they cut 
down the interest to the exact sum of the principal, I do not 
know on what legal basis. 


I have already said that I do not propose to say anything 
about the merits of this case but I think before I make an 
order under O. 38 I must at least be satisfied that the plaint 
dces not reveal on the face of it ariy matter which is obviously 
doubtful: and arguable. In my opinion this plaint discloses 
highly contentious matters. Assuming as I do for the pur- 
posts of this case that the acts of His Exalted Highness as a 
sovereign prince cannot be questioried in these Courts and that 
his subjects cannot be heard to say that any orders passed by 
hiñ in relation to them are not binding upon ther or that he 
has not power to take away any matter from the jurisdiction 
of the ordinary Courts, to be dealt with by himself or anybody 
appointed for the purpose by them, it nevertheless seems to 
me ‘that there are two matters apparent on the face 
ofthis plaint which preclude me from exercising the jurisdic- 
ticn conferred on me by O. 38. The plaint is founded ‘on 
the, proceedings of the Special Tribunal created under the 
firman and describes it as a decree of that Conimission. ‘As 
I have already pointed out, it is.at least highly arguable that 
the proceedings before the Commissioners terminated not in 
anything that could be called a decree or a foreign judgment 
within the meaning of S. 13 of the Code of Civil 
Procedure but a feport submitted to His Exalted 
Highness to guide him as to what action he should fake. ° It 
is also obvious that it is highly arguable that the order to pay 
passed by His Exalted Highness, though binding on the defen- 
dant as a subject, is not a judgment but an executive Act. I 
pass rio opinion as to whether those arguments are sound or 
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unsound but it appears to me that.it would be wrong for me to 
subject this defendant to any process before he has had an 
opportunity of urging them. It is inapposite to speak in this case 
of safeguarding the liberty of the subject because the matter 
comes before me on the footing that the defendant.is not ` a 
subject of His Majesty the King Emperor but of His Exalted 
Highness the Nizam. But at the same time when the juris- 
diction of this Court is involved against a subject of a foreign 
State on the ground that by coming within the physical 
boundaries of the jurisdiction of this Court he is liable to be 
sued as if ‘he were a subject of His Majesty, a duty is cast 
upon me-to be as jealous in safeguarding his liberties as if he 
were for all purposes a subject of His Majesty. 1 do not 
think it necessary to refer to the provisions of S. 13 of the 
Code of Civil Procedure except in so far as infcrentially I may 
be taken to have founded myself on cl. (a) of that section as 
being a provision which it will:be open to-the defendant to in- 
voke.in his favour, and I do not feel called upon to pay any. 
attention to the argument about natural justice which is refer- 
red to incl. (d). It would obviously be grossly disrespect- 
ful of.this Court to entertain any argument to the effect that 
an order passed by a sovereign power by virtue of its preroga- 
tive was opposed to natural justice: nor for the matter of that 
am I able to see how natural justice, whatever the expression 
may mean, can be said to include the right 
of a- defendant . to plead limitation, unless , it 
is granted: to him by a Statute acknowledged 
by the Sovereign Prince to be binding upon him and to limit 
by its terms the exercise of his prerogative. I may add that 
the impossibility: of this Court taking upon itself to question 
the:act of a Sovereign Prince on any such ground adds addi- 
tional force o the defendant's contention that the act of His 
Exalted Highness was an executive act performed by him by 
virtue of his prerogative as a Sovereign Prince and not in any 
sense a judgment or a judicial decree. In conclusion, I wish 
to repeat once more that all these matters which I have dis- 
cussed are ultimately matters for the Judge before 
whom the suit will come for trial, and that I need say no more 
than thise that they raise to my mind sufficient ground for my 
refusing to act in anticipation of that determination-by that 
tribunal. . The. summons will be dismissed with- defendant's 
taxed costs in any event. mf o ae 


Ate Su Ve, a Summons dismissed. 
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In THE HIGH Courr.or JUDICATURE AT MADRAS. 
Present: Mr. Justice DEVADOss, AND MR. JUSTICE 
WALLACE. 
Nori Venkatakrishnayya ... Appellant™ (Petitioner- 
| Za 6th Defendant) 
UV." x 
Kundurthi Byragi and others ... Respondents (Respondents) 
Hindu Law—Joint family—Father--Debts of—Son’s liability for—Trustee 
—Moneys coming tno hands, of father as, and not accounted for by him—Son’s 
liability to account for. . 
Under ‘the Hindu Law a person is liable to account for amounts collected 


by his father and grandfather in their capacity as trustees but subsequently 


“iisappropriated by them. The fact that. the misappropriation amounts to a 


criminal offence does not affect his liability.” ” 


Where, therefore, all that appeared was that certain sums of money for 
which a Hindu father was accountable were not accounted for by him and in 
a echeme. suit he was ordered to pay the amount which came into his hands, 
held, that his son was liable to account for such sums. 


Appeal against the order of the Court of the Subordinate 
Judge of Bapatla in E. A. No. 1546 of r921 inO. S. No. 87 
of 1918. . 

F. Ramadoss for appellant. 

. K. Kameswara Rao for respondents. 


The Court delivered the following 


JUDGMENT :__The contention of Mr. Ramadoss in this 
appeal is that the debt incurred by the father was in the capa- 
city of a trustee and therefore he must have been considered 
to have criminally misappropriated the trust funds'and that 
the son’s share cannot be made liable for such a debt. 


There is nothing to show that the rst defendant misap- 
propriated any amount so as to bring him within the clutches 


of the Criminal Law and all that was found against him was 
that certain sums of money for which he was accountable were 
` not accounted for by him and.in a scheme suit he was ordered 
to pay the amount which came into his hands. We do not 
think that will amount to misappropriation or breach of trust 
within the meaning of S. 403 or 406 of the Indian Penal Code. 
If he had been found guilty of breach of trust he would have 
been removed from his office of trusteeship. But he has been 
allowed to continue. Therefore we cannot hold that he was 
guilty of breach of trust. = 
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Even if it is found that he misappropriated the amount 
which came. into. his hands we do not think the sons can escape 
the liability to pay their father’s debt. Mr. Ramadoss relied 
strongly upon Durbar Khachar v. Khachar Harsur (1). That 
case was considered by the learned Chief Justice and Mr Jus- 
tice’ Seshagiri Aiyar in Garuda Sanyasayya v. Nerella Mur- 
thenna (2). There they held that “Under the Hindu Law a 
person was liable to account for amounts collected by his 
father and grandfather in their capacity as trustees but subse- 
quently misappropriated by them. The fact that the misappro- 
priation amounts to a criminal offence did not affect his lia- 
bility.” We are entirely in accord with the principle of this 
decision. Therefore we consider that there is nothing in this 
objection. 

The next point raised is that the son, i thie appellant was 
specifically exonerated by the decree. The decree has not been 
produced before us. There is nothing to show that his share 
of the family property was exonerated. If there was any- 
thing in this point it would have been ' pressed before the 
learned Judges who remanded the suit for disposal on- the 
merits. 


No doubt TA point was raised in the grounds of appeal 
but it evidently was not pressed. There areno materials 
before us for holding that the appellant's share was exonerat- 
ed by the decree passed in the scheme suit. 


The next question is one of fact. The contention of 
the appellant that he was divided from his father was dis- 
believed by the Lower Court. We have been taken through 
the evidence on his side and we find that the evidence is not 
only unsatisfactory but even if believed. does not go to show 
that the property attached fell'to the share of the appellant 
on partition. « The evidence as to partition is very , unsatis- 
factory and ye have no reason to!differ from the finding of 
the learned Judge which we consider to be correct. 

The appeal i is dismissed With costs. 

A. S. V. ; ~ Appeal dismissed. 


1, (1908)! I L R 32 Bom 348, 2. (1918) 85 M L J 661, 
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IN- THE High COURT or JUDICATURE AT MADRAS. 


PRESENT: MR. Justice DEvaposs AND MR. JUSTICE 
‘WALLER. ` : : 

The Madura Hindu Permanent Fund, Limited, 
through its Secretary “igs. Appellant™ (Appellant in S A 
No. 1450 of 1921 on the file 

in do. Plaintif ). 
V.. 

Kamakshi Ammai and another ... Respondents (Respondents 
2 in do. Defendants). 


Hindu Law—IV ill—Construction—E state tail—Creation of—If legal—Indian 
Succession Act, S. 75—Principle of—A pplicability—Hindu wills executed 
in the mofussil, i an 

The operative portion of the will of a Hindu recited, “The undermentioned 
house........ shall after me, devolve absolutely on my natural father P and his 
male heirs, My aforesaid natural father and heirs shall maintain my adoptive 
mother K during her life and shall perform the obsequies to be done to her 
and to me; and the aforesaid P and his heirs shall get the house absolutely 
with right to alienate the same by gift, exchange, sale, etc.’ Held, on a con- 
struction of the will, (r) the words created an estate in tail in favour of. male 
heiry and being an estate unknown to Hindu Law the bequests were not valid; 
(2) the will did not contain two distinct dispositions, but only one in favour 
of P and his male heirs, the second clause being only explanatory of the first 
and’ not contianing a disposition different from that contained in the first; 
(3) the expressjons “aforesaid natural father and heirs” and “aforesaid P and 
his heirs’ in the second clause did not in any way change the nature of the 
disposition or estate created by the previous clause, Doe v. Fyldes, 98 E R 
1387 followed; and (4) the devise being to P and his male heirs, a Court of 
Law cannot construe the will as giving the property .to P' alone, since it would 
amount to!creating a new will for the testator. 

The principle contained in 8, 75 of the Indian Succession Act, 1865, cannot 
be applied to the will of a Hindu executed in the mofussil. 

_ Appeal under cl. 15 of the Letters Patent against the 
Judgment and decree of the Hon’ble Mr. Justice Phillips pass- 
ed in S. A. No. 1450 of 1921 preferred against the decree of 
the District Court of Mädura in A'S Nos. 260 and 263 of 
1920 preferred against the decree of the Court, of the Subordi- 
nate Judge of Madura, in O. S. No. 130 of 1918. : 

K. V. Krishnaswamy Aiyar and K. Rajah Aivar for 
appellant. | 

T. M. Krishnaswamy Aiyar’ and T. M. Ramaswamy 
Aiyar for respondents. o $ 

The Court delivered the following 


JUDGMENT:—This appeal is against the judgmert of 
our Jearned brother Phillips, J. and relates to the construction 


-a 
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of a will. The clause of the will to be construed reads as 
follows: 

“The undermentioned house....... and all the rights accruing there- 
under, shall after me, devolve absolutely on my natural father Pichuvayyar 
and his male heirs. My aforesaid natural father and heirs shall maintain 
my adoptive mother Kamaksh: Amma! (during her life and shall perform the 
obsequies to be done to her and to me; and the aforesaid Pichuvayyar and his 
heirs shall get the undermentioned house belonging to me, absolutely with right 
to alienate the same by gift, exchange, sale, etc.”, 


lt was held by Mr. Justice Phillips that the will created 
an estate unknown to Hindu Law and therefore the disposition 
was invalid. 


The first contention of Mr. K. V. Krishnaswamy Aiyar 
for the appellant is, that there are two dispositions in the 
will and as they are inconsistent dispositions, they must be con- 
strued in, such a way as not to give rise to an intestacy. “The 
will does not contain two distinct dispositions but only one 
disposition in favour ofthe father and his male heirs in the 
hrst clause; and in the 2nd clause a condition is attached as to 
what should be done for the maintenance of the- adoptive 
mother and for the performance of the funerals. The 2nd 
clause is only explanatory of the first and does not contain a 
disposition different from that contained in the first. In this 
view it ts unnecessary to consider whether the principle of 
5. 75 of the Indian Succession Act should be applied to the 
case of a Hindu.will. S. 75 has not-been enacted in the Hindu 
Wills Act and even if the principle of S. 75 is to'be applied to 
Hindu Wills, it cannot be applied to a will executed in the 
mofussil to which the Hindu Wills-Act does not apply. It 
is unnecessary to consider this question further. 


‘The real questionis whether the words “My natural 
father Pichuvayyar and his male heirs” mean, Pichuvayyar 
and the male heirs in succession. The contention of Mr. K. 
V. Krishnaswamy. Aiyar is, that the Tamil words” > “erar 
HMSO Sr y PERIT Y UTS SHLD YA HOW YA ec Ks oH” 
should not be translated as ‘My father Pichuvayyar and “ his 
heirs male’ . But the correct translation of ‘yew amtgeer 
is only ‘male heirs’ and when a person bequeaths property to 
some one and his male heirs, he means that the property should 
devolve upon the legatee and the male heirs in succession. The 
words therefore create an estate-in-tail in favour of male 
heirs and according to the principle laid down in the well 
known Tagore case, such an estate is unknown to Hindu Law, 
and such bequests cannot therefore be valid. . 


ta - - - ry 
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The next contention of Mr. K. V. Krishnaswamy Aiyar 
is that the first clause of the will should be interpreted in the 
light of the second clause.- In the first clause the words are 
“My natural father and his male heirs” and in the second, the 
words are “My aforesaid natural father and heirs” and lower 
down ‘‘aforesaid Pichuvayyar and his heirs.” Strong reliance 
is placed on the expression “Pichuvayyar and his heirs” and 
it is said that the testator meant to depose the property to 
“Pichuvayyar and his heirs.’ This argument overlooks the 
use of the expression “aforesaid.” When a person devises 
property to a certain person and certain heirs and when he 
lower down, instead of repeating the expression uses the ex- 
pression “ aforesaid person and.his heirs” it- cannot be said 
that he intended to change the course of the devolution of 
the property already provided for in the preceding clause of 
the will. The observation of Lord Mansfield in Doe v. 
fyldes (1) apply to this case. The learned Lord observes: 
“If the word ‘heirs’ is so used in the first place it must be so 
used in the several other places that follow. Nothing is-to 
be implied from the additional words “for ever” because 
that expression is repeated by the testatrix in the devise of 
each of the estates tail. The nature of the provision affords 
a strong argument that she did not mean to change the sense 
of the word ‘heirs’ in this part of the will and to give a fee 
simple.” In that case the testatrix bequeathed her property 
to. her eldest daughter Alice Scolefield and the 
heirs of her body lawfully to be begotten, for ever and in the 
latter portion of the will repeated the expression ‘the heirs 
of Alice Scolefield’ three times in the will. The question was 
“whether the words ‘the heirs of Alice Scolefield’ thrice re- 
peated relative to the redemption of the term vested in the 
executors shall be construed to refer to the spesial designation 
of the heirs, to whom the estate is devised in the beginning of 
the will; or to introduce a new and more general denomination 
of heirs, and to amount to a tevocation of the expression 
-estate-tail’ ‘given in the beginning of the wil” -Lord 
Mansfield held that the expression “heirs of Alice Scolefield”’ 
though thrice repeated, did not- create a fresh bequest’ in 
favour of the heirs of Alice Scolefield but left the bequest in 
favour of “Alice Scolefield and the heirs of her body to be 
lawfully begotten” unaffetced. In this case the testater de- 
vises the property to his “father and his male heirs” and in a 
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later clause uses the expression “father and his heirs”. It 
cannot be said that the later clause has in any way changed 
the nature of the disposition or the nature of the estate 
created in the previous clause. Mr. K.-V. Krishnaswami 
Aiyar tried to get over the aforesaid decision of Lord Mans- 
field in Doe v. Fyldes (1) by contending that none of the 
text-books except Jarman on Wills, gives any reference to this 
case. But we find that this case was referred to as an autho- 
rity though on another point by Crompton, J. in Good v. 
Good (2). 

It is next contended by Mr. K. V. Krishnaswami Atyar 
that if the bequest in favour of heirs even if held to be bad 
the bequest in favour of the father should be held to be good. 
This contention is against the principle of the decision in the 
Tagore case. When a testator devises property to his father 
and his male heirs, the Court is not justified in creating a new 
will for the testator by giving the property absolutely to the 
father and overlooking the intention of the testator to be- 
queath the property to “father and his male heirs”. This is 
not a case where Pichuvayyar is given a life-estate and the 
remainder over to the male heirs. The bequest is to the 
father and the male heirs. The Court would nox be justified 
in treating the bequest as one to the father alone. The 
judgment appealed against iş right. We therefore dismiss 
the appeal with costs. Ñ 

T.S. V. ' Appeal dismissed . 


[FULL BENCH] 
In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR VICTOR Murray Coutts TROTTER, KT. 
Chief Justice, MR. Justice KRISHNAN, AND MR JUSTICE 


BEASLEY. á l 
S. Hari = an? Appellant* (Insolvent) 


The Oficial. Assignee, High Court, 

Madras and others Rano 

Insoluency—Sale of property by Oficial Assignee—Order confirming sale— 
Appeal by insolvent—If lids—Interest of insolvent. 

Ar insolvent has no right of appeal against an order oz the Insolvency 
Court confirming a’sale of his property by: the Official Assignee. On adjudica- 
tion his whole estate vests in the Official Assignee and as he has no legal 


+O S Appeal No. 47 of 1924 18th January, 1926. 
1. (1778) 2 wor $33: 98 E R 1387. 
2. (1857) 119 E R 1256 : E B 298. 
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interest:in the estate, he cannot be treated as aggrieved by the andes confirming 
the sale. Ex pare Sheffield, 10 Ch D 434; In re Leadbeater, 10 Ch D $88; 
Sakhawat Ali v, Radha Mahan, 1 L R 41 A 243 followed, 

On Appeal from the order of the Hon’ble Mè. Justice 
Waller dated 4th March, 1924 passed in the exercies of its 
Ordinary Original Insolvency Jurisdiction of the High Court 
in Insolvency Petition No. 218 of 1922. 


The Court made the following order of reference to a 
Full Bench 

Lhe Chief Justice and Viswanadha Sastri, J.: We refer 
the following question to a Full Bench :__““Whether the deci- 
sion in Sivasubramania Pillai. v. Lheethiappa Pillai (1) is 
correct or whether the decision in _Sakhawat Ali v. Radha 
Mohan (2) should be followed.” 

P. R. Srinivasa Aiyangar, Advocate and ‘A. Rajagopala 
Atyangar for appellant. X 
M. S. Venkatrama Aiyar for respondents 2 and 4. 

The Court delivered the following 


JUDGMENTS :—The Chief Justice: The question raised 
here is whether the insolvent has a right of appeal against an 
order confirming a sale of part of the estate which was origi- 
nally his and subsequently vested in the Official Assignee, an 
order which he sought to oppose. The matter was referred 
to a Full Bench in view of what were represented to be the 
directly conflicting decision of this Court in Sivasubramania 
Pillai.y. Theethiappa Pillai (1) and of the Allahabad High 
Court in Sakhawat Ali v. Radha Mohan (2). We observe 
that the English decisions on the subject were not cited so far 
as appears from the report to the Madras Court. We have 
examined those decisions and come to the conclusion that they 
ought to be followed. 


2 

The only ground on which the Insolvent's right to appeal 
can be based is that he is a person aggrieved because, his estate 
having vested in the Official Assignee, he is nevertheless enti- 
tled to say that, if all the claims of the creditors who had prov- 
ed were set aside or discharged by payment, he would have 
an interest in the surplus which might be left over. The lead- 
ing English cases, Ex parte Sheffield (3) and Inre Leadbeater 
(4) have disposed of this contention on grounds which, we 
think, are unanswerable. The insolvent has no legal interest 
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tas but has merely a hope or expectation and, as James, L. J., 
Hari Rao pointed out, the mischief of allowing a bankrupt on the con- 
mao tingent chance of his ultimately acquiring title to some surplus 
Assignee, Which might never be realised to interfere with and embarrass 
High oe’ the administration of the*estate would be immeasurable. We 
are therefore of opinion that the insolvent has no right of 
Pein appeal which wili therefore stand dismissed. The question 
referred to ts was perhaps not rightly framed, and I say so 
with the more freedom because I drafted it myself. I have 
had the advantage of perusing the judgment about to be deli- 
vered, by Krishnan, J., and I agree that we can follow the 
ruling in Sakhawat Ali v. Radha Mohan (2) without the 
necessity of saying that Sivasubramania Pillai v. Thecthiappa 
Pillai (1) was wrongly decided. The right claimed by 
the insolvent.in the latter case was to object to a creditor’s 

proof and that is not directly before us. 








Beasley, J.: | concur. ` 


Saas Krishnan, J.:—1 agree with the learned Chief Justice that 
we should follow the view expressed in Sekhawat Ali v. Radha 
Mohar (2), which ts in accordance with the view taken in the 
English cases cited to us Ex parte Sheffield (3) and In re Lead- 
beater (4). As pointed out in those rulings the insolvent 
has after adjudication no legal interest in his estate which has 
vested in the Official Assignee; and he has therefore no legal 
right to interfere in the realisation of that estate and he can- 

| not be treated as aggrieved by any order passed in the course 
of such realisation. It is true that if any surplus remains 
after the creditors are paid in full such amount will be paid 
over to the insolvent and it is also true that if a certain pro- 
portion of his debt is paid from his assets he will be entitled 
to a discharge. But these are merely expectations as pointed 
out in the English cases which may or may not be -realised. 
They do not give any legal right®té the insolvent to interfere 
in the realisation of his property which is entirely left to the 
Official Assignee. The reasoning to the contrary in the 
judgment of Oldfield, J., in Stvasubramania Pillai v. Theethi- 
appa Pillai (1) cannot be supported. That case itself was how- 
ever one of an appeal by the insolvent against an order admit- 
ting proof of a creditor to which he had objected. The ques- 


tion whether the insolvent -is a person- aggrieved in such 
8 ` 
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cumstances does not arise in the present case and I express no 
Opinion on the point, | | 

I would answer the reference by saying that the ruling 
in Sakhawat Ali v. Radha Mohan (2) should be followed and 
that no appeal lies in the present case, and I agree, in 
dismissing the appeal. 

T.S. V. Appeal dismissed. 





IN THE HIGH Court OF JupicATuRE AT MADRAS. 


PRESENT: SIR Victor Murray Courts TROTTER, Kt. 
Chief Justice, AND Mr. Justice RAMESAM. 
The Official Assignee of Madras... ... Appellant* (Respon- 
- j dent ist defendant) 
v. \ 
A. Ramalingappa and another ... Respondents (Applicants 
. Sth and 6th defendants), 

Letters Patent (Madras), cl. 15—Judgment—Wihat is—Order transposing 
certain defendants as plaintiffs—If appealable. á 

An order passed in a suit pending on the Original Side of the High Court 
transposing certain defendants as plaintiffs does not amount to a judgment 
within the meaning of cl. 15 of the Letters Patent and is not appealable. 
Tuljaram Rao v. Alagappa Chettiar, 1L R 35 M x applied. 

Per the Chief Justice:-—A determination, which has ihe effect, whether 
on a technical ground or on the merits, of putting an ¢nd to'the proceedings as 
regards certain parties or in toto is a judgment and is appealable; but, if 
it leaves the suit free to go on, it is not a judgment. 

Per Ramesam, J.:—Every order on a contested petition is not a judgment. 

On Appeal against the interlocutory order made on the 
1§th September, 1925 by the Hon’ble Mr. Justice Srinivasa 
Aiyangar in the exercise of the ordinary Original Civil Juris- 
diction of the High Court, on an application in C. S. No. 395 
of 1922. P 

"KES N arayana Aivangar for. Messrs. Grant and 
Greatorex for appellant. ` 

` K. Rajah Aiyar and F. Ramaswami Aiyar for respondents. 
The Court delivered the following 


JUDGMENTS :__The Chief Justice: The preliminary 
point is taken in this case that no appeal lies because the pro- 
nouncement appealed against was not a judgment butan order. 
The words have been the subject of great controversy in these 
Courts and | certainly do not propose to attempt to go throtigh 


` *O S Appeal No. 108 of 1925. 16th December, 1925. 
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the welter of conflicting decisions, with many of which 1 may 
say I do not in the least agree. It seems to me that the 
matter is left in a state in which all this Court can co is tọ take 
the principle underlying the Full Bench case in Tuljaram Rao 
v. Alagappa Chettiar (1)and apply it as best as it can to the 
actual matter before it. In this case the leamed Judge 
directed that certain persons who appeared in the first instance 
on the record as defendants should be added as plaintiffs, the 
ond plaintiff having given up his cause of action and thereby 
adversely no doubt affected the position of the defendants who 
were transposed, because, if he obtained a decree, in the work- 
ing out of that decree they, might have their rights affected. 
However, that is a question-on the merits which really does 
not arise. The learned Chief Justice, Sir Arnold White laid 
down the following test in the case cited above, Taljaram Rao 
v. Alagappa Chettiar (1) and, If I may respectfully say so, 
I think he very wisely guarded himself from setting up a too 
Procrusiean bed in the language that he adopted in laying 
down the principle for Courts to work out on the facts of each 
case, he says: “The test seems to me to be not what is the 
form of the adjudication but what is its effect in che suit or 
proceeding in which it is made. If its effect, whatever its 
form may be and whatever may be the nature of the applica- 
tion on which it is made, is to-put an end to the suit or pro- 
ceeding so far as the Court before which the suit or 
proceeding is pending is concerned, or if its effect, if itis not 
complied with, is to put an end to the suit or proceeding, I 
think the adjudication is a judgment within the meaning of the 
clause. An adiudication on an application which is nothing 
more than a step towards obtaining a final adjudization in - the 
suit is not, in my opinion, a judgment within the meaning of 
the Letters Patent.” ie Se 4 
- Then later on he says this and I respectfully agree with 
it. ° P 
“I think the decision may be a judgment for the purpəses of the section 


though it does not affect the merits of the suit or proceeding and does not 
determine any question of right raised in the suit or proceeding.” 


Applying that and endeavouring as best as I can to see 
what is its true application, I think it is this, thar a determina- 
tion call it what you will, which has the effect, whether on a 
technical ground or on the merits, of putting an end to the pro- 
ceedings as regards the particular people or in roto, is a judg- 
ment arid is appealable; but, if the pronouncement leaves the 
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suit free to go on, then it is not a judgment within the mean- 


ing of the clause. “In my opinion a distinction may be drawn 


which unfortunately has not been between the grant and the 
refusal of leave to sue. It seems to me that it may well be 
said that refusing leave to sue is a final determination of the 
matter against the proposed plaintiff. Similarly in a. case 
‘where a Court held that it had no jurisdiction to entertain the 
suit -I make no doubt that these Courts would accept that in 
accordance with the decision in Tuljaram Rao v. dAlagappa 
‘Chettiar (1) being a final determination. But it seems to me 
that, 1f the effect of the order is to allow the proceedings to go 
on, it is impossible to say that it satisfies the test laid down by 
sir Arnold White in the Full Bench case. I do not desire to 
multiply illustrations, because iti is much better to leave these 
. things to be dealt with as they arise. Ihave therefore con- 
tended myself with what appears to me to be a reasonably 
clear illustration one way or the other. Looking at this 
order, its effect was to allow the suit to go on for determination 
on the merits and I am utterly unable to see that the order of 
transference of these persons from the position of the 
defendants to that of plaintiffs was in any way a decision the 
-effect of which was to put an end to the suit or proceeding. In 
my opinion, therefore, without attempting to lay down any 
different test to that laid down by my learned predecessor in 
Tuljaram Rao v. Alagappa Chettiar (1), I think itis not a 
case which is on the line. Itis a case where any person apply- 
‘ing ordinary language would without hesitation say that this 
was an order and not a judgment. I am therefore of opinion 
‘that no appeal lies and that this appeal must: be ‘dismissed with 
costs. 


Ramesam, J.: | agree. The state of the case ie has 


been aptly described by my Lord and, having,regard toit I 
‘will not attempt any definition of the word ‘judgment’. will 
omy say this, that I am not prepared to say that every’ order 
on a.contested petition is a judgment. ' Thè line dividing 
‘judgments from orders must be drawn somewhere short of 
this. Having regard to the fact that in the case before us no 
substantial right of the defendants has been adversely affect- 
ed by the order under appeal, I would say that i it does not fall 
on the judgment side of the line. Beyond this I make no 
further attempt. : 
T9 V. Appeal dismissed. 


— St Rt nn 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT: MR. JusTICE WALLACE AND MR. JUSTICE 
MADHAVAN A 
T. Venkatasubba Mudali- ... Appellant” (Defts. 1 and 2) 
; Ü. 
Manickammal and another ... Respondents (2nd respond- 
ent and 3rd defendant). 
Execution of decree—Plea in bar of—Pre-decree arrangement between judg- 
ment-debtor and decree-holder that the dectec was not to be executed if a good. 


It is open to a judgmment-debtor to plead in bar of execution of a decree 
against him a pre-decree arrangement.between him and the decree-holder that 
the decree was not to be executed, 


Appeal against the ordi of the District Court of 
Chingleput dated 6th April, 1925, in E. P. No. 45 of 1924 in 
O. S. No. 21 of 1920. 

K. Bhaskyai Aiwangar for appellant. 


T. R. Ramachandra diyar and $. R. Dikshit for res- 
pondents. 


The Court delivered the following 


JUDGMENTS :—Wallace, J.: The point for decision is 
whether it is open to a judgment debtor to plead in bar of 
execution of a decree against him a predecree arrangement 
that the decree was not to be executed. The Lower Court 
has held that it was not so open to him, relying on three deci- 
sions of this Court, which in my view, so far as they may be 


used to support his view, run counter to the general trend of 


decisions in this Court. .The most important decision on this 
point is the Full Bench case in Chidambaram Chettiar v. 


Krishna Vathiyay (1). The question referred to the Full 


Bench there was w hether a predecree arrangement to post- 
pone the executton of a decree for a certain time can bè plead 
ed as a bar to immediate execution. Two learned Judges of 
the Full Bench held that it could, and another learned Judge 
differed. The former based their decisions on the principle: 
Stare decisis, the previous cases relied on by them and. on 
which they elected to stand being Rama diyan v. Srinivasa 
Pattar (2), Rukmani Ammal v. Krishnamachartar (3); Krish- 
namachariar v. Rukmani Ammal (4) and Subramania Pillai v. 
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Kumaravelu'Ambalam (5). Now, curiously enough, it was 
‘not noticed ‘and has been overlooked also in other judgments 
. on this matter that Rama Aiyan v. Srinivasa Pattar (2) is not 
really in point. The agreement in that case was post decree 
and not pre-decree. The other three cases lay down in gene- 
ral terms the principle that a pre-decfee arrangement that a 
decree, when obtained, should not be ‘executed can be pleaded 
in bar of execution. The Rukmani Ammal v. Krishnama- 
chartar (3) and Subramania Pillai v. Kumaravelu Amba- 
lam (5) follow the Full Bench rulings in Laldas v. 
Kishordas (6). No previous authority was quoted in the 
Krishnamachariar v. Rukmani Ammal (4). It is clear that 
these cases lay down a principle wider than the principle raised 
in the question referred to the Full Bench. In the Full 
Bench case the question was whether a pre-decree arrangement 
for a temporary postponement of execution can be pleaded; 
while in the three cases above-quoted, the general principle was 
that a pre-decree arrangement-not to execute at all can be 
pleaded. The concurring judgment in the Full Bench pro- 
ceeded however on the footing that this general Principle 
adopted furnishes the answer to the question raised, although 
It is not necessary for the decision to go so far as the three 
cases above quoted. I have no doubt that the concurring 
Judges did intend to take their stand on the wider principle 
enunciated in these cases, and that they meant to uphold and 
confirm that principle and lay down that this Court in doing 
so was proceeding on the principle of stare decisis. 


Subsequently to Chidambaram Chettiar v. Krishna 
Vathiar (1) there have been two divergent lines of 
decisions. One follows the general principle already stated 
for example Sambasiwa Aiyar vy. Thirumalairamanujathatha- 
chariar (7), in which it is adopted in the clearfst terms as 
inherent in and flowing from the Full Bench decision and 
Veluthevan v. Krishnaswami Reddi (8), to which one of us 
was a party. The other set of cases springs from the ruling 
in Arumugam Pillai v. Krishnaswami Naidu (9), but before 
that is considered, reference may be made to the case in Singa 
Raja v. Pethu Raja (10). That case turned on a rat’ or 
l 1% (1916) ILR 40 M 233: 32ML Ju oo 

2. (1895) I L R 19 M 250:5 ML J 218. 
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strict interpretation of 0.34 and not on this general principle, 
and no reference was made either to Chidambaram Chettiar 
v. Krishna Vathiyar (1) or Arumugam Pilla v. Krishna- 
swami Naidu (9). In Arumugam Pillai v. Krishnaswami 
Naidu (9), which was decided in 1920, one learned Judge 


‘held that Chidamabram Chettiar v. Krishna Vathiyar (1) 


“does not oblige us to extend the principle to the extent re- 
quired by the appellant’s contention.” I wouid point out 
that the one case referred to by the learned Judge, Oldfield, `J., 
as the only case appearing in the authorised reports support- 
ing the appellant’s contentions before him is Rama Ayyan v. 
Srinivasa Pattar (2), which as I have observed, has no appli- 
cation to a pre-decree arrangement while the learned Judge 
has overlooked Subramania@> Pillai v. Kumaravelu Amba 

lam (5). | | 
Next comes, the case in Mallayya v. Chinna Kottayya (11) 
which really seems to me hardly in point. It was a case of a pre- 
suit, and not of a pre-decree arrangement, whick the learned 
Judges held could and should have been pleaded as an absolute 
defence to the suit. This was sufficient tor the disposal of 
the case but the learned Judges went on to consider the general 
question of the right of a party to plead a pre-dezree arrange- 
ment in bar of executions, and referred to the cases already 
quoted. The Full Bench case is put aside on the ground set’ 
out in Arumugam Pillai v. Krishnaswami N aidu (9); but it 
is quoted at the end of the judgment as supporting the plea 
that the agreement in that suit could not be pleaded in bar 
of execution. It is clearly a case distinguishable from 
Chidambaram Chettiar v. Krishna Vathiyar (1). The next 
case is Ramanathan Chettiar v. Venkatachalam 112) passed 
in 1923 which was decided on the ground that the agreement 
there pleaded was more similar to the one in Arumugam Pillai 
v. Krishnasetimi Naidu (9) than to that in Chidambaram 

Chettiar v. Krishna Vathiyar (1). 
In this divergence of authority I think we are bound to 


-foliow the Full Bench ruling which does undoubtedly adopt 


and follow the general principle laid down in Rukmani dmmal 
Kristinamachariar (3), Krishnamachariar v~. Rukmani 
Amma! (4) and Subramania Pillai v. Kumaravelu Amba- 


aaa ii | 
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lam (5) and hold to the principle which has been followed Venkata: 
since 1903 until it was doubted in Arumugam Pillai v. Krishna- Mudali 
swami Naidu (9). . It is essential that in such matters, there AYA 
should be uniformity of procedure, and | see no reason to ammal, 





refer the. case again to a Full Bench as we have been requested 
5 Wllace, J. 


to do. . 


We must therefore reverse the decision of the District 
Judge and direct him to rehear the case. Costs up to date 
will abide the result. 


Madhavan Nair, J.: —I concur with my learned brother Madhavan “ 
throughout in his judgment. I have not been convinced by“ . 
the arguments of Mr. T. R. Ramachandra Aiyar that the de- 
cision in Veluthevan v. Krishnaswami Reddi (8) to which 
I was a party does not lay down the correct law. 
It: was held in that case that a  judgment-debtor 
could plead in bar of an execution a _ pre-decree 
arrangement between him and the decree-holder that 
the decree should not be executed. That decision was based 
upon the Full Bench ruling in Chidambaram Chettiag v. 
Krishna Vathiyar(1).The decision in Krishnamachariar v.Ruk- 
mani Ammal (4), Rukmani Ammal v. Krishnamachartar (3) 
and Subramania Pillai v. Kumaravelu Ambalam (5), 
which lay down the general principle that an arrangement 
prior to a decree not to execute the decree at all can be pleaded 
in bar of an execution furnished the ground for the decision 
in the Full Bench case. These cases laid down a principle 
-wider than the one raised in the question referred to the Full 
Bench. There can be no doubt that the learned Judges who 
decided the case in Chidambaram Chettiar v. Krishna Vathi- 
yar (1) accepted the principle of these three cases as correct 
law. The decision mainly relied upon by Mr. T. R: Rama- 
chandra Aiyar in Arumugam Pillai v. Krishnagwami Naidu (9) 
as pointed out by my learned brother, refers to Rama A yyan v. 
Srinivasa Pattar (2) which has no application to a pre-decree 
arrangement and overlooks the decision in Subramania Pillai 
y. Kumaravelu dmbalam (5), and apparently brushes aside 
the decisions mainly relied upon in the Full Bench case on 
the ground that they do not appear in the authorised reports. 
/ The other decisions quoted for the respondent, namely, Singa 





r (1916) ILRr 40 M 233: 32 M L J 13. 
, 2. (1895) IL Rig M 230:5 ML J 218. i 
3. (1911) 9 M LT 464. 4. (1905) 15 M L J 370. 
gar- (1916) E L R 39 M 541. 3. (1924) 48 M L J 277. 
j 9. (1920) I L R-43 M 725: 39 M-L f-222. 
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Raja v. Pathu Raja (10), Mallayya v. Chinna Kottayya (11) 
and Ramanathan Chettiar v. Venkatachalam (12) do not 
advance his contentions.in any appreciable degree. 

In this state of authorities I agree with my learned bro- 
ther that we are bound to follow the Full Bench ruling, and 
revérse the decision of the District Judge and request him 
to re-hear the case. The costs up to date will abide the 
result, ai 

A. S. V. Appeal reversed and remanded 
l for rehearing. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :__MR. JUSTICE KRISHNAN. 





Arunachala Naicker L. ... Petitioner* (Petitioner) 
a | 
C. K. Venkatachari and another ... Respondents (Res- 
| pondents ). 


Madras Local Boards Act, R 4, cl. (3) of Rules framed under—District 
Munsif if subordinate to Subordinate Judge—Election petition filed in Sub-Court 
-~Transmissiom for trial of, to District Munsif—Validity of.. 

Acting under R. 4, cl. (3) of the Rules framed under the Madras Local 
Boards Act, the Subordinate Judge transmitted for trial an election petition 
filed im his Court against the election of the President of a Union Board to the 
Court of the District Munsif. 

Held, that as the Court of the District Munsif could not be treated as a 
Court subordinate to the Court of the Subordinate Judge, the Subordinate Judge 
was not entitled to send the petition to the District Munsif. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to 
revise the order, dated 12th October, 1925, of the Court of | 
the District Munsif of Maduranthakam at Chingleput in M. P. 
Ne. 454 of 1925 in O. P. No. 5 of 1925. 

K. Rajah Aiyar for appellants. 

K. Bhashyam Aiyangar and F. C.V eeraraghavachariar 
for respondent? : 

The Court delivered the following 

JUDGMEN?:.. This petition refers to an election ee 
which had been filed in the Court of the Subordinate Judge of 
Chingleput against the election of the President of the Union 
Board of Uttaranallur.- The Subordinate Judge. apparently 
acting under R. 4, cli (3) of the Rules framed under the 
Madras Local Boards Act transmitted the case to the Court 
of the District Munsif of Maduranthakam. The District 


—— CO AA 
*C R P No. 872 of 1925. gth December, 1925. 
10, (1918) 35 M.L J 479. mar, (1921) yL W 317. 
® 


12, -(1923) 44 ML J 590. - 
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Munsif seems to have realised that the procedure was not 
justifiable as his Court could not be treated as 4 Court of Sub- 
ordinate to the Subordinate Judge ‘under R. 4, cl. (3) 
and the matter was represented to the Subordinate Judge. But 
the Subordinate Judge decided that he had power to transmit 
the case to the District Munsif and to get him to try it. This 
revision petition is against the order of the District Munsif 
proceeding to try the case under the orders of the Subordinate 
Judge. 

It seems to me that the order of the Subordinate Judge 
sending the case to the District Munsif is not correct. That 
order is not supported before me by the respondent’s vakil. 
The Court of the District Munsif of Maduranthakam cannot 
be treated as a Court subordinate to the Court of the Sub- 
ordinate Judge of Chingleput as no appeals lie from that Court 
to the Subordinate Judge, but appeals lie to the District Court 
only. In the Civil Courts Act the District Munsifs are not 
treated as subordinates to the Subordinate Judges. That be- 
ing so, it is not possible to hold that the District Munsif’s 
Court was a Court to which the Subordinate Judge was en- 
titled to send this petition. The Subordinate Judge himself 
should have tried the matter. 

I therefore set aside all the order passed in this case 
and -direct the Subordinate Judge to dispose of, thé election 
petition at an early date. Costs of this revision petition will 
be costs in the election petition. 


A. S. V. Reversed and remanded. 


In THE HIGH Court or Jupicarure AT MADRAS. 
PRESENT :__Mr. JUSTICE RAMESAM. 


Sagi Venkatasubbayya ae A ppellayt* (Plaintif ) 
° y. 
Sagi Kotamma and others — ... Respondents (Defend- 


a ants 2 to 13%and 15 to 51). 

Hindu Law—Compromise of doubtful claim—Validity—Mother-in-law put- 

iing forward claim of daughter-in-law to a share of family property—Father 

surrendering substantial portion of family property to mother-in-law as a sort of 

bribe to hey to keep quiet and not a stir up bhitigation by, daughter-in-law vali- 

dity of surrender against son—Sonès suit to set recover property surrendered— 
Decree in—Surrender if can be upheld to extent father’s share. 


The first defendant, the husband of D-2, and one A were memberse of a 
Hindu family. The husband of the second defendant died leaving the second 
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defendant, his widow, and two daughters, but no male issue. After his death, 
the second defendant adopted 4, who himself -died leaving a widow, S, but no 
male issue. In 1911, the first defendant executed Ex. I in favour of the second 
defendant giving her a portion of the family properties. The suit was by the 
plaintiff, the son of the first defendant, to set aside Ex. I and to recover posses- 
sion of the propérties thereby conveyed to the second defendant. The questions 
for decision were (1) whether Ex. I was wholly binding upon the plaintiff as a 
bona fide settlement of a doubtful claim, and (2) if it was not, whether it 
should be set aside entirely or only so far as regards the moiety of the property 
conveyed thereby to which the plaintiff was entitled, in other: words, whether 
Ex. I was binding upon the pliantiff to the extent of the first defendant’s share 
in the said property. - 

It was found that in 1911 the family of the parties was in fact undivided, 
but that the question whether the husband of the second defendant died un- 
divided or not was not then free from doubt and that the 2nd defendant at that 
time set up a case that her husband died divided, that the rst defendant 
and the plaintiff were not entitled to more than a half-share of the family pro- 
perty, and that S, the widow of 4, was entitled to the other half. It was fur- 
ther found that that claim was put forward by the second defendant be- 
hind the back of S, and that S herself neither put forward any such claim nor 
Was aware of rts being put forward by her mother-in-law. It was also found 
that what happened in connection with the execution of Ex. I was really that the 
first defendant closed the mouth of the second defendant by bribing her by exe- 
cuting Ex. I behind the back of § whose name was used by the second defendant 
to threaten the first defendant and to induce him to execute Ex. I as a price of 
peace. § derived no benefit under Ex. I. 


Held, that Ex. I did not come within the scope of the rule of law which 
protected bona fide family settlements in compromise of doubtful claims or dis- 


putes and that it could not be upheld against the plaintiff as a hone fide settle- 
ment of a doubtful claim. 


Held further, that Ex. I was however binding to the extent of the first 
defendant’s share lin the property surrendered thereby and that the plaintiff was 
entitled to recover only one-half of the property thereby conveyed. 


Second appeal against the decree of the District Court 
or Guntur in A. S. No. 223 of 1921 preferred against the 
decree of the Court of the Second Additional Subordinate 
Judge of Gunttir in O. S. No. 25 of 1920. ., i 


T. V. Ramanatha diyar for appellant. 
Ch. Raghava Rao for respondents. 
The Court delivered the following 


JUDGMENT:__The facts of this second appeal may be 
briefly stated as follows: The following pedigree shows the 
relationship: of the parties :__ 
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i 
Venkambhotlu 
| rer ere arent 
| I 
Sankayya aah i 
| ; 
Atchayya | | ; | 
-(d)M  Viswanadhan, Sarabhaiah (died i Appiah adopted 
Kotamma D. before Atchayya) X to Atcha yya in 
D, 2 M 1870, d, 1876, 


| Venkamma (d). 
eae en 


Peramma Rangamma Appayya (d) 
D, 3. D. 4, li 





Sitamma, 


When Atchayya died in 1867 he left his widow Kotamma 
(and defendant) and two daughters, the 3rd and 4th defend- 
ants. In 1870 the widow Kotamma adopted Appiah the 
youngest’ brother of rst defendant. This Appiah died in 
1876 leaving a widow Sitamma. The family possessed about 
r6o acres of land. Sitamma was allotted 16 acres of land 
in Mirtyala for her maintenance. The 2nd defendant was 
also given a definite plot of 18 acres and 17 cents. in Voppi- 
cherla village for her life (as admitted by her in her deposi- 
tion) for her maintenance. (Vide paragraph 4 of the Dis- 
trict Judge’s judgment where the plaintiff’s version on this 
point was found true). According to the finding of the 
Courts below when Atchayya died the family was undivided. 
This is a finding of fact which I must accept and which has not 
been questioned before me. But for some reason the names 
of the 2nd defendant and her daughter-in-law Sitamma were 
also entered in the patta relating to the family lands along 
with that of the rst defendant. In 1908, Ex. V, dated 18th 


July, 1908, was executed by the 1st and 2nd defendants in 


favour of-a stranger in which they agreed to sell one of the 
tamily lands, obviously the vendee insisted on ahe 2nd defend- 
ant joining in the agreement because the patta stood 
in her name also. A suit for specific performance of this 
agreement was filed in the District Munsif’s Court of Narasa- 
raopet (QO. S. No. 580 of 1911). The present defendants 1 
and 2 were also defendants 1 and 2 in that suit and Ex. V was 
then Ex. B. The ist defendant did not contest the suit ‘but 
the 2nd defendant stated that she was willing to carry out 
the terms of the agreement if half of the sale price was paid 
to her. If the family was undivided the property wholly 
belonged to the 1st defendant and the 2nd defendant was not 
entitled to any portion of the consideration. Apparently, 
taking advantage of the fact that she was also a party to the 
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agreement she put forward a claim for half of the considera- 
tion and thus obstructed the completion of that transaction. 
The District Munsif dismissed the suit on the 26th August, 
i911. The same pleader appeared for the ‘1st and 2nd de- 
fendants. Within three months after the dismissal of the 
suit, that is, on 16th November, 1911, the ist defendant 
executed Ex. I in favour of the 2nd defendant giving 48 acres 
of land including the 18 acres 17 cents already allotted. Two 
days before the execution of Ex. | the land in respect of 
which the agreement was executed and the suit for specific 
performance was filed was sold to the vendee under Ex. VI, 
dated 14th November, 1911, and on the same date as the 
sale deed. (Ex. 1), Ex. VIL was executed by the 2nd defend- 
ant in favour of the ist defendant by which the patta was 
agreed to be transferred entirely in favour of the rst defend- 
ant. The District Judge has found that these three documents 
I, VI and VII came into existence and were executed at 
the same time, by which he apparently meant to say that they 
are all parts of one transaction. I agree. The District 
Judge also found that at that time the question whether 
Atchayya died undivided or not was not free from doubt 
though now a fincing is given that he died undivided. Though 
the undivided status of the family at the time of Atchayya’s 
death must have been known to all the parties concerned still 
it is also clear that, in 1911, if the 2nd defendant and her, 
daughter-in-law Sitamma chose to dispute it, the rst defendant 
was not in a position to establish the joint status beyond all 
doubt. ‘This is what the District Judge must have meant 
when he said “The question as regards the status of Atchayya 
was not however free from doubt.” The District Judge finally 
winds up paragraph 9 of his judgment by saying: “Those two 
namely. (1) giving up her right to half the sale proceeds, and 
(2) admitting that Atchayya was joint with the 1st defendant? 
formed the consideration for the execution of Ex. Iin her fa- 
vour.” (He had previously feund all the other pleas of the 
and defendant as the motive for Ex. I not true). The second 
part of the sentence I accept unreservedly, that is, [ have. no 
doupt that, in 1911, the 2nd defendant set up a case that her 
husband Atchayya died‘divided and therefore the 1st defend- 
ant and his ddopted son the plaintiff were not entitled to more 
than a half share of the family property. So farl am of 
opinioĥ that the view taken by the Lower Court is correct. But 
what does this amount to? If the family was not undivided 


but was divided, when Atchayya . died the proptrty would 
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descend to his adopted son Appiah and, when he died in-1876,, 
the half share would.descend.to. his widow Sitamma and: 
Sitamma would be entitled to a half share of the whole of the 
family property in 1911 and 2nd defendant would still be. a 
maintenance holder out of the half share. So that the. dis- 
pute raised by the 2nd defendant in 1911 amounts to putting 
forward the title of Sitamma to half of the share in the pro- 
perty and not to put forward a claim in her own behalf, for, 
L do not think in 1911 there would have been anybody so 
ignorant of Hindu Law in the country that one could plausibly 
suggest that the mother of a last male owner was entitled to 
succeed in preference to the widow. If there is any foolish 
person who could put forward such a claim there is no foolish 
person who can admit such a claim. So that, what happened 
in 1911 was this. Kotamma threatened the 1st defendant by- 
putting forward the case that Atchayya died divided and 
therefore her daughter-in-law Sitamma was entitled to’ half 
the.property, not that she was herself entitled to any portion 
of the property. This was done behind the back of Sitamma. 
lf this is the claim that was put forward in 1911 she could not 
have put forward any title to half of the sale proceeds of the 
land agreed to be sold in 1908. Any claim to the sale. pro- 
cceds on the ground that her. name was included in the patta 
was illusory, especially when, as to half the family property, 
a claim was simultaneously put forward on behalf of the 
daughter-in-law. I am therefore satisfied that the substantial 
dispute raised in 1911 was only a doubt about the joint status 
of the family (as found by the Courts below) resulting in the 
putting forward of a title to half of the property in Sitamma 
but did not and could not legally include a claim to half share 
of the sale proceeds on the ground of a possible title in 2nd 
defendant. The rst defendant was therefore interested in 
shutting*the mouth of the and defendant. Thê situation then: 
was that the daughter-in-law herself did not put forward her 
title to a half share of the property, but another person, the 
mother-in-law, raised a cloud over the ist defendant’s title by 
suggesting that the daughter-in-law was entitled to half the 
property. If both the mother-in-law and daughter-in law 
raised the dispute, a compromise would have been perfectly 
binding. But then the compromise which would then have 
been effected would be entirely unlike the compromise effected 
under Ex. I. ` Under Ex. I nothing was allotted to Sitafima. 


but all the 48 acres were given to the 2nd defendant. If 
Sitamma herself had put forward-the claim she would’ have 
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got the substantial bulk of the property surrendered by the Ist 
defendant as the price of peace and the 2nd defendant would 
have either got nothing’or a very small addition to her allot- 
ment for maintenance. It is obvious therefore that what 
has happened is this. The ist defendant closed the mouth of 
the ‘2nd defendant by bribing her by executing Ex. I behind 
the back of Sitamma whose name was used by the 2nd defend- 
ant as a Damocles’ sword to threaten the 1st defendant and to 
induce him to execute Ex. I as a price of peace. On these 
facts, does Ex. | come within the scope of the rule of law 
which protects bona fide family settlements in compromise of 
doubtful claims or disputes and declares them to be valid, a 
rue of law not questioned’before me by both the parties? 
Mr. Venkatarama Aiyar for ‘appellant contends that the suit 
transaction does not come under the protection of that rule. 


In Miles v. New Zealand Alford Estate Company (1) 
Fry, L. J., says: “I do not think the policy of the Court is to 
prevent real bona fide compromises of real and bona fide claims 
When there is a pending action it is easy to suppose that the 
giving up of that action is the consideration for the compromise 
Again, when there is real cause of action slight evidence of the 
claim being made may be admissible.” Those sentences imply 
that the claims set up must be that of the person who is getting 
the benefit under the compromise. His Lordship then pro- 
ceeds to say: “Now, in the present case, was there any real 
cause of action or any evidence on the part of the company 
that there was no cause of action.” After discussing the 
evidence he says, “But was there any claim by a share-holder? 
It is not suggested that any share-holder has been advised to 
make any claim, or, except the angry words that passed at the 
meeting, that he had ever asserted a claim.” I think these 
remarks of F ry, L. J., are applicable to the present case. Here, 
the title set-up is of a person who ‘does not put it forward. 
Sitamma never put forward any title. The same idea is 
implied in the language of Coékburn, C. J. in Callisher v. 
Bischoff Sheim (2). He says: “The authorities clearly estab- 
lish that if an agreement is made to compromise a disputed 
claim, forbearance to sue in respect of that claim is a good 
consideration; and whether proceedings to enforce the disput- 
ed claim have or have not been instituted makes no difference. 
EE Every day a compromise is effected on the 
ground that the party making it has a chance of succeeding in 


- 


1. (1886) 32 Ch D 266 at 297. 2. (1870) 5 Q B 449. 
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it, and if he bona fide believes he has a fair chance of success, 
he has a reasonable ground for suing, and his forbearance to 
sue will constitute a good consideration. | When such a person 
forbears to sue he gives up what he believes to be a right of 
action, and the other party gets an advantage, and, instead of 
being annoyed with an action, he escapes from the vexatious 
incident to it.” In Shyam Lal v. Rameswari (3) the Court 
observed at page 95 “In some of the cases, the compromise 
was based on the assumption that there was an antecedent 
title of some kind in the parties, and the compromise merely 
acknowledged and defined what that title was.” In the pre- 
sent case that antecedent title is not in Kotamma but in Sitam- 
ma who had no knowledge of the'compromise.’ At page 97 
it is observed: “Tt is contended, that it was a family settlement, 
but a family settlement presupposes that there are bona fide 
claims on either side and an honest settlement after full dis- 
closure of facts on either side. Here one party secretly and 
fraudulently obtained probate of a will and when the other 
party wanted to have >it revoked, the former agreed, to 
pay a larger annuity, and obtained an admission of the genuine- 
ness of the will which might be used against the reversioners. 
We do not think that in these circumstances the principle of 
family settlements applies.” | In the present case there is no 
claim on the part of one of the parties to the compromise who 
merely set up the title of a third person and the settlement was 
made secretly without the knowledge of the.person. If all 
the three were parties, it would have been regarded a family 
scttlement. A settlement made for the purpose of getting 
rid of a certain title set up without the knowledge of that per- 
son and without resulting in any benefit to that person cannot 
be regarded as a settlement of that claim. The language 
used in some of the other cases cited before me (Krishna 
Chandr@ Dutta Roy v. Hemaja Sankar Nandi Mazumdar. (4) 


and Chahlu v. Parmal (5) also implies the same idea. In. 


the notes to Stapilton v. Stapilign (6), it was said,."The real 
consideration and motive of a compromise, as well in our law 
as in the civil law and systems derived from it, is not the sacri- 
hce of a right but the abandonment of a claim.” Now there 
can be no abandonment of a claim except by the 
person who has the title or set up his own title to ° the ` thing 
claimed. A cannot abandon a claim that may possibly be made 
eo 


eee S, EA 
3. (1915) 23 C L J 82. , 
+ (1914) 22 C W N 463 at 469. 5. (1919) IL R qx All 6ir. 
6. White Tudor’s leading cases, Vol. I, page 241. 
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by B but not made by B and without B’s knowledge. This is 
exactly the case here. The dictum of Lord Westbury in 
Dixon v. Evans (7) also shows the same thing. He says: 
“The claim on the one side or the defence on the other shall be 
admitted or not.” It is suggested by the learned vakil for 
the respondent that Kotamma would be a reversioner after 
the death of her daughter-in-law and that she might be entitled 
to a larger rate of maintenance if the family was divided. In 
the first place, the evidence does not disclose that these claims 
were set up. But assuming that they were set up—they might 
well have been, for, if Sitamma was entitled to half, Kotamma 
was entitled to maintenance from that half and would be a 
reversioner if the daughter-in-law predeceases her. this only 
amounts to putting forward the title of Sitamma. A claim 
by Kotamma for larger maintenance out of the half share of 
Sitamma is merely a pendant to a claim by or on behalf of 
Sitamma for a half share in the property. Again, a claim by 
Kctamma that she will be reversioner after the death of Sitam- 
ma,amounts to merely putting forward a spes successionis and 
is also merely a pendant to a claim by her or on behalf of 
Sitamma. Either way, it cannot be regarded as a substantial 
claim by Kotamma for herself. Nor can the dispute set up 
by Kotamma be regarded as a claim for maintenance directly 
against the-whole property in the hands of the rst defendant. 
In whatever way we look at the transaction, itis dificult to 
avoid the main feature of it, namely, that Sitamma’s name 
and supposed title was used to threaten the 1st defendant with 
and ended in a substantial benefit to Kotamma with Sitamma 
remaining in the background altogether. I am therefore of 
opinion that the nature of the transaction is substantially that 
of a bribe to Kotamma to keep quiet and not to stir up litiga- 
tion by another claimant, namely, Sitamma, in which possibly 
Kutamma might have given evidence. Sitamma herself be- 
ing totally igorant of the settlement, it is impossible to regard 
such a settlement as a family gettlement or a bona fide settle- 
ment of a doubtful claim. I do not think, therefore, | it will 
be upheld as against the plaintiff in this case» 


- The question next arises, what is the relief that should 
be awarded to the plaintiff. Mr. Venkatrama Aiyar con- 
tends that Ex. I should be entirely set aside and the plaintiff 
should be given a decree for the extra lands covered by it be- 
yond the original 18 acres and odd given to Kotamma. I 





7. (1872) LR 5 H L 606.at. 619. ° 
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do not think the cases cited by him support this plea. [Ram- 
kishore Kedarnath v. Jainarayan Ramrachpal (8), Davood 
Beevi Ammal v. Radhakrishna Aiyar: (9) and Deivachilai 
Aiyangar v. Venkatachariar (10)]., In the present case, I do 
not see why the alienation under Ex. I should not be binding 
at least to the extent of the father’s half share. In the sub- 
sequent partition between the rst defendant and the plaintiff 
these lands have not been allotted, to the plaintiff’s share but 
were’ left out of the partition. I think the proper 
decree to be passed in this case is that the plaintiff should be 
given a decree for partition and recovery of half the land con- 
veyed under Ex. I beyond the original 18 acres and. odd 
with mesne profits from the date,of plaint to be determined in 
execution...... Plaintiff will be entitled to recover the 18 
acres and odd after the death of the 2nd defendant. The 


decree will be modified accordingly. 
As each party succeeds only to the extent of a half, each 
party will bear its own costs throughout. ` 
A.S. V. Decree AA 
[FULL BENCH.] 
IN THE Hicu Court or JUDICATURE aT MADRAS. ` 
PRESENT: SIR VICTOR MURRAY CoutTrs TROTTER, 
Chief Justice, Mr. JUSTICE KRISHNAN AND MR. JUSTICE 
BEASLEY. 
Sheik Hussain Sahib ~... Appellant” (Plaintif) 
U. 
Pachipulusu Subbayya and 
another ... Respondents (Defendants). 


? 


Natural righis—U pper and lower lands—Surface water—Flow of—Right of 
owner of lower land to obsiruct flow of water. 

` In the case of adjacent plots (Of lands, the owner of the “land ona lower 
havai on to which water flows jn the ordinary course of nature from the land on 
a higher level is not entitled in law so to deal with his landeas to obstruct the 
escape of the water from the higher land. Case Law in England discussed ; 
I L R 29 Mad 539 and (1910) M W N 545 overruled. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore, in A. S. No. 380 ‘of 


1921, preferred against the decree of the Court-of the Dis- 
trict’ Munsif of Kovvur in O. S. No. 911 of 1919. : 


— C | 
*S. A. No. 1076 of 1922 roth November, 1925. 
8. (1913) I L R 40 Cal 966 : 25 M L J 512 (P C). 
9.- (1922) g4 ML J309. ` , 70. (1925) 49 M L J 317. 
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V. Suryanarayana for appellant. 
B. Satyanarayana for respondents. 


The Court (Phillips and Ramesam, JJ.) made the 


following 


* ORDER OF REFERENCE TO A FULL BENCH :.— The plain- 
tiff (appellant) is the owner of a piece of land which lies on 
a higher level than the land of the defendant and he seeks to 
prevent the defendant from erecting a bund on his land, which 
has the effect of preventing the flow of surface water over 
the plaintiff's land on to the defendant’s land which is its 
natural outlet. The Lower Appellate Court following the rul- 
ing in Mahamadhopadyaya,Rangachariar v. Muncipal Council 
of Kumbakonam (1) has held that the defendant is entitled 
to prevent water flowing over his land by erecting a bund. It 
is now argued for the appellant that this decision n Maha- 
mahopadyaya Rangachartar v. The Municipal Council of Kum- 
bakonam (1) 1s only applicable to cases where the lands are 
situated within a town and he relies on subsequent cases of 
this Court, Ramaswami v. Rasi (2) and Maharaja of Venkata- 
giri v. Secretary of State for India (3). In Ramaswamt v. 
Rasi (2), the prior decision in Mahamahopadyaya Ranga- 
chariar v. The Municipal Council of Kumbakonam (1) was 
distinguished on the ground that it referred to land in a town 
and was therefore not applicable to agricultural land outside 
a town. The decision in Maharajah of Venkatagiri v. Secre- 
tary of State for India (3), was with reference to the right to 


bund a ntural stream and Seshagiri Aiyar, J. prefers to base 


his. decision on Illustration (H) of S. 7 of the Easements Act 
(V of 1882) rather than Illustration (I) which deals with 
surface water, Illustration (H) dealing with natural streams. 
He, however, adds that if the learned Judge in Ml ahamaho- 
padyaya Ran§achariar v. The Municipal Council of Kumba- 
konam (1) intended to lay down that the principle regarding 
the conflict of, rights should be extended to agricultural areas 
in rural parts, he dissents from the proposition and Wallis, 
Officiating C. J. takes the same view. Subramania Atyar, J. 
in Mahamahopadyaya Rangachariar v. The Municipal Council 
of Kumbakonam (1) laid down the proposition that the 
natural right mentioned in illustration (7), namely, “ the right 
of every owner of upper land that water naturally rising in. 
ae ee 

1. (1906) IL R29M 539 :16 ML J 582. 

2, (1913) ILR 38M 149 : 25 ML J 276. 3. (1914) 28 ML J 98. 
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or. falling on such land and not passing in defined channels, 
shall be allowed by the owner of adjacent lower land, to run 
naturally thereto, was not an absolute right but was the right 
to pass such water without incurring any liability for damages 
caused thereby and held that when that right came in conflict 
with the right mentioned in illustration (a), namely, ‘ the ex- 
clusive right of every owner of land in a town to build on 
such land, subject to any Municipal law for the time being in 
force ” the latter must prevail. If this proposition is correct, 
it would be illogical to hold that-the natural right to pass 
water over a lower land cannot prevail in a town, whereas it 
must prevail in the country. 


In S. 7 we have the definition.of what an easement is, 
namely, “ restriction of one or other of the following rights ” 
which are mentioned. Because illustration (a) mentions the 
right of an owner of land “in a town” to build on such land, 
it does not necessarily exclude the right of an owner of land 
in the country, to build on such land. In fact S. 7 itself deals 
with: the exclusive right of every owner of immoveable pro- 
perty, subject to any law for the time being in force, to enjoy 
and dispose of the same and also the right of every owner of 
immoveable property, subject to any law for the time being 
in force, to enjoy without disturbance by another the natural 
advantage arising from its situation. Prima facie the owner 
of mmoveable property is entitled to do what he pleases with 
his land and can only be restrained by law or by the superior 
right of some other person. There can be no distinction be- 
tween such a right in a town and the same right in the country, 
uriless it is subject to any Jaw for the time being in force. We 
find it dificult to realise the distinction drawn between such 
rights in Ramaswami v. Rasi (2) and M aharajah of Venkata- 
giri v. Secretary of State for India (3) unless there is some 
laay or custom having the force of law which restricts the 
right in rural areas, but not in urban areas. The difficulties 
of cultivating land are referred to and it is suggested that 
owing to these difficulties the natural right of an owner of 
land to do on it avhat he pleases is subject to restrictions, but 
this can only be if the restrictions are imposed by law or’ cys- 
tom having the force of law. If the right of an owner to 
pass his surface water on to the lower land is an ab8oluté right 
which the owner of the lower tenement cannot resist, it is un- 
doubtedly an easement right enjoyed by him over the wer 

2. (1913) I L R 38 Mad 149 : 25 ML J 276. 
° 3. (1914) 28 ML J98. 
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tenement but we find in the Act that the right is given as an 
illustration of a right against which an easement may be acquir- 
ed and is not desctibed ‘as being in itself an easement right. 
It is doubtful whether the legislature would have given a 
right which is in itself an easement right as an illustration of. 
a natural right in restriction of which an easement right can 
be. acquired. We may mention that the observations in 
Maharajah of Venkatagiri v. Secretary of State for India (3) 
with reference to illustration (7) of S. 7 are obiter inasmuch 
as.it was found in that case that the water which was inter- 
fered with was the water of natural stream. The decision 
however in Ramaswami v. Rasi (2) distinctly limits the pro- 
position put forward in Mahamahopadyaya Rangachariar v. 
The Municipal Council of Kumbakonam (1) to urban areas 
although in the earlier judgment there is no language to Jead 
one to suppose that the learned Judges meant to confine the 
decision to urban areas.. They no doubt refer to illustration (a) 
which deals with land in a town, but the right mentioned is 
only. an illustration of the rights referred to in S. 7 and does 
not exclude other rights ex june naturae appertaining to an 
owner of land. An owner of agricultural land is undoubtedly 
entitled to raise the level of his land if he so wishes, provided 
there exists no legal restriction of such act. It might thus 
happen that ‘a lower land when raised would become higher in 
level than the adjacent land which had formerly been on a 
higher level. The right to pass water would thereby be 
reversed and the owner of the originally lower land would be 
entitled to pass water on to what was originally the higher 
land. If the owner of the lower land has such a right to 
raise his land over the whole of it, it is strange that he cannot 
raise the level over only a part, such raising having the effect 
of stopping the flow of water through the adjacent land but 
whether he hæ such right must depend on the extent of the 
right of the owner of.the land which was originally higher. 
Three other authorities have been cited before us from other 
parts of India, the first being Ambica Saran Singh v. Debt 
Saran Singh (4) in which it was decided that the owner of 
higher land had the right to pass his surface water ‘over lower 
land so long as it continued to be on a lower level, apparently. 
dissenting from the decision in Mahamahopadyaya Ranga- 
chariar v.. The Municipal Council of Kumbakonam (1) 





aT 
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although in terms it does not purport to do so. In:the other 
two. cases of Calcutta and Patna respectively, the Easements 
Act does not apply [Ramadhin Singh-v. Jadunandan Singh (5) 
and Sarban v. Prudo Sahub (6)|. The former case is of 
no assistance here, for it merely deals with the right of a 
party to abstain from passing water falling on his land tothe 
lower land and to collect it on his own land. The Patna case 
does not refer to any authorities and the Court came to a con- 
clusion differing from that taken in Mahamahopadyaya 
Rangachariar v. The Municipal Council of Kumbakonam (1). 


Inasmuch as the authority of Mahamahopadyaya Ranga- © 


chariar v. The Municipal Council of Kumbakonam (1) which 
was followed in Sangana Reddiar v. Perumal Reddtar (7) 


has been questioned in Ramaswamy v. Rasi (2). and, Maha- 


rajah of Venkatagiri v. The Secretary of State for ‘India (3) 
we think that it is advisable that the whole question should be 
considered by a Full Bench of this Court, and accordingly we 
refer the case to a Full Bench for decision. 


V. Suryanarayana for appellant. ° 
B. Satyanarayana for respondents. 
The Court expressed the following 

_ The judgment of the Court was delivered by 


Chief Justice:__This appeal raises certain questions of 
fact with which we are not concerned. The question of law 
to’which our attention has been directed is whether the owner 
of a plot of land on a lower level on to which water flows in 
the ordinary course of nature from adjacent land on a higher 
level is entitled in law so to deal with his land as to obstruct 
the escape of water from the higher land. Itis said that any 
right which the owner of the higher land has is not in the 
nature of an easement and,,that terms suchas adlominent and 
servient tenements are inapplicable.” That may be true in 
the abstract but it seems to me that the Privy Council and the 
House of Lords have clearly recognised a very close analogy 
between the two, classes of cases and that if the owner of'the 


lard at the lower level raises an obstruction to the natural: 


flow of the water he will be restrained if it causes or tends to 


cause damage to the owner of that on the higher, Gibbons 





-~ 
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v. Lenfestey (8) is a direct authority of the Privy Council 
binding upon us. In the judgment of the Committee which 
was delivered by Lord Dunedin we have at page 57. 

“The right of the superior proprietor to throw natural water on the 
lower land is not an ordinary servitude to which this rule can arply. It is 
4 natural right inherent in property; it js a question of nomenclature whether it 
is or is not called a servitude.” 


Later on we have - 


“Where two contiguous fields belong to different proprietors one of which 
stands upon higher ground than the other, nature itself may be said to constitute 
2 servitude on the inferjor tenement, by which it is obliged to receive the water 
that falls from the superior. If the water which would otherwise fall from the 
higher ground jnsensibly without hurting the inferior tenement should be 
collected into one body by the owneriof the superior in the natural use of his 
property for draining or otherwise improving it, the owner of the inferior 1S, 
without the positive constitution of any servitude, bound to receive that body 
of water on his property.” 

In John Young and Co. v. Bankeir Distillery Company (9) 
Lord Watson says at page 696 

“The right of the upper heritor to send down, and the corresponding 
obligation of the lower heritor to receive, natural water, whether flowing in 
a definite channel or not, and whether upon or below the surface, are incidents 
of property arising from the relative levels of their respective lands and the 
strata below: them. The lower heritor cannot object so long as the flow, whether 
above or below ground, is due to gravitation, unless it has beea unduly and 
unreasonably increased by operations which are in gemulatjonen: vicini. But 
he is under no legal obligation to receive foreign water brought to the surface 
of his neighbourfs property by artificial means; and I can see no distinction in 
principle between water raised from a mine below the level of zhe surface of 
cither property, which is the case, here and water artificially conyeyed from a 
distant stream.” 

And then His Lordship quotes Lord Giffard in Blair y. 
Bunter Finlay and Co. (10). “Although there is a natural 
servitude on lower heritors to receive the natural or surface 
water from higher gounds, the flow must not be increased by 
artificial means. although reasonable “drainage operations aré 
permissible.” 

The same principle clearlje underlies the cecision in 
Smith v. Kenrick (11) and in that case Mr. Justice Cresswell 
in delivering the judgment of the Court said: ° 

<e “There are many cases in which the principle has been: 
recognised, that one land owner cannot, by altering the condi- 
tion of his land, deprive the owner of the adjoining land 


8. frz LT (NS) 55. l -9. (1893) A C 691. 
10. 9 Court Sess. Cases, 3rd'Serjes, Macpherson at p. 207. 
Ti. (1849) 7 Common Bench 515 :137 E R, 205. 
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of the privilege of using his own as he might have done be- F.-B. 
fore. Thus, he cannot by building a house near the margin Sheik 
of his land,prevent his neighbour from ‘excavating his own land, ca 
although it may endanger the house, nor from building on his > 


own land, although it may obstruct windows, unless indeed by chee 
lapse of time the adjoining land has become subject to a right l 
analogous to what in the Roman Law was called a servititude. E I. 
So.also in Acton v. Blundell (12) where the subject was verv 

much discussed, the Court held that one land owner having dug 

a well on his own lands could not maintain an action against a . ° 
party who afterwards sunk a coal-pit in the neighbourhood 

which had the etfect of drawing the water away from his well: 

the act not being done by the defendant negligently or malici- 

ously, but in a proper manner for'the purpose of winning his 

own coal. We think that the same principle is applicable to 

the present case. The water is a sort of common enemy, as 

was said by Lord Tenterden, in Rex v. The Commissioners. of 

Sewers for Pagham (13) against which each man must defend 

himself. And this is in accordance with the Civil Law, by 

which it was considered that land on a lower level owed a 

natural servitude to that on a higher, in respect of receiving 

without claim to compensation, the water naturally flowing 

down to it.” 





a 
YA 


This last case also touched on the distinction between 
natural and artificial accumulations of water which was later 
in 1888 made the basis of the celebrated decision in Rylands v. 
Fletcher (14). The reference seems to have been made on 
account of the conflict of views expressed in Mahamahopadya- 
ya Rangachariar v. The Municipal Council of Kumbako- 
nam (1) and Sangana Reddiar v. Perumal Reddiar (7) on the 
one hand and Ramaswami v. Rasi (2) on the other, The 
referring Bench in accepting the distinction drawn in Rama- 
swami w. Rasi (2) held that.the decision in MaRamahopadyaya 
Kangachartar v. The Municipal Council of Kumbakonam (1) 
only referred to urban areas. gnd we agreeethat no such 

_ distinction arises. It doubtless came from the accident that 
iliustration (a) -to S. 7 of the Easements Act instances a case 
of land in an urban area because it wishes to safeguard the 

- statutory rights of urban authorities to restrict unapproved 


3. (1906) JL R29 M 539: 16 M L J‘ s82. 
2. (1913) I L R 38 M 149: 25 ML J 276. 
7. (1910) M WN 545. 
12. (1843) 12 M & W 324. 
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methods of dealing with land and buildings. In our opinion 


Mahamahopadyaya Rangachariar v. The Municipal C ounct! 


of Kumbakonam:(1) was wrongly decided and the reasoning 
on which it.is based is clearly at variance with the decisions of 
the Privy Council and the House of Lords to which we have 
retérred; and the same observations apply to Sangana Reddiar 
v. Perumal Reddiar (7).,It cannot be that the law recognises 
two Inconsistent rights in adjacent owners, the exercise of one 
of which would necessarily destroy the other. 


_ It was contended by the respondent that, if the argament 
of the appellant should be correct, the owners of the adjoining 
lands at a lower level would be prevented from improving their 
lands; but this is clearly not so as the adjoining owner can im- 
prove his lands to any extent he pleases even to the extent of 
raising the level of his lands provided that he makes suitable 
arrangements for carrying off the water from his neighbour’s 
land. We are confirmed in our view by the fact that the 
decision in Ramaswami v. Rasi (2) was referred to by the 
Privy Council in Maunga Bya v. Maung Kyi Nyo (15) with 
approvål as being consistent with the authorities. 

: We refer the case back to the Division Bench for. final 
disposal with this expression of opinion. i 


ewe Ya Case referred back to the Bench. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. > 
'  Present:_Mr. Justice Devaposs AND MR. Justice 
WALLER. 


“ 


Madura Municipality _.. Petitioner® (Complainant) 
y. 
P. M. Muthu Balu Chetty. ... Respondent (Accused) 


The Madras District Municipalities Act (V of 1920), Ss. 249, 250 and 
Sel, V, cl. (¢)—Scope ‘and construction of—Rice hulling machin.—Gas engine 
lo work—Per mission granted by Municipal Council for construction—Annual,. 
license if still nec&sary—Machiinery cogtemplated by Sch. V cl.-(q). 

‘A person obtained the permission of the Madura Municipal Council under. 
S.:250- of the Madras District Municipalities Act fer constructing and 
settingi up a rice hulling machine worked by a 22.Horse Power Gas Engine. 
He” refused to take out thereafter an annual license under S. 239 of -the Act 


-—.—— 
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and was charged with an offence under Ss. 249 and 338. Held, a license under 
S. 249 was not necessary and the prosecution must fail. 


Madras Act V of 1920 clearly intends to draw a distinction between 
“industries” and “factories.” In the case of the latter it would be anomalous 
to hold that after the Municipal Council had granted permission for the erection 
of a mechanical power factory under S. 250, the chairman could under S. "249 
refuse a- license for its being worked or impose impracticable condi- 
tions on its working. 


The machinery referred to in Sch. V cl. (g) is machinery of a kind that is 
‘propelled by means other than those described in S. 250, which contemplates 
some sort of mechanical motive power. It must be such as‘is likely to be danger- 
ous to human life, health or property. Construction of the clause explained; 
In re Ramachandra Rao, 45 M. L. J. 555 approved in part and dissented from 
as to another part. Ses 

_ Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 praying the Fligh Court to revise the judg- 
ment of the Court of the 2nd Class Magistrate of Madura 
Town in Calender, Case No. 335 of 1924 e 


F. S. Vaz and T. S. Viswanatha Aiyar for petitioner. | 

The Public Prosecutor, T. Rangachariar and 8. T. Srini- 
vasagopalachari for respondent. = i 

The Court delivered the following 


ORDER: W aller, J.: This petition has been filed by 
the. Municipal Council of Madura against the decision of the 
Sub:-Magistrate of Madura Town. Respondent was charg- 
ed under Ss. 249 and 338 ofthe Madras District 
Municipalities Act with having failed to take out a license for 
using a 22 horse power gas engine to work a rice hulling 
machine. The Sub-Magistrate refused to convict. He 
found that the case was governed by S. 250 and not by S. 249 
of the'Act. He was further of opinion that machinery used 
for ‘rice hulling was not the kind of machinery contemplated 
by Sch. V (q). a 

> It is argued on behalf of the Municipal Council that:all 
that is required by S. 250 is permission for the original con- 
struction or establishment: of a factory and that for the actual 
working of the factory an annual license is necessary “under 
S. 249. I agree with the Sub-Magistrate that the argument 
is unsound. ` The Act clearly mtends to draw a distinction 
between what it describes as “industries” and “facteries® The 
former-are dealt with in S. 249 and the latter in S. 2 50. The 
industries included in S. 249 and Sch. V are licensed bye the 
Chairman subject to the control of the Council. The power 
factories referred.to in S. 2 50 are regulated by the Council 
itself subject "to the ofders of- the Governor in Council, 
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It would, I think, be completely anomalous to hold that, after 
the Council had granted permission for the erection of a 
mechanical power factory, it is open to the Chairman to re- 
fuse a license for its being: worked or to impose impracticable 


‘conditions on.its working. 


I think that the Magistrate was right in holding that a 
license under S. 249 of the Act was not necessary in this case. 
I am also.of opinion that the machinery referred to in Sch. V 
is machinery of a kind that is propelled by means other than 
those described in S. 250, which contemplates some sort of 


- mechanical motive power. A decision of Krishnan, J has 


been cited In ne Ramachandra Rao (x) which deals with 
cl. (q) of Sch. V. As I consider that S. 249 and Sch. V do 
not apply to this case at all, that decision does not really call 
for any discussion. All that I need say in regard to it Is 
that I agree with Krishnan, J. that the machinery referred to 
in cl. (q) of Sch. V must be such as is likely to be dangerous 
to human life, health or property. The object of the clause 
is, as he says, to bring under control the storing, manufacturing, 
and using of things which are dangerous to human life, or 
health, or property. The “fuel or machinery” referred to 
in the clause must, I think, be of a sort that comes within that ` 
category. At the same time, I do not agree with him that 
the whole clause is governed by the words “which is likely to 
be dangerous to human life, or health or property.” The 
first two parts of it cannot be so governed. The words 
“manufacturing anything from which offensive or unwholesome 
smell arise” cannot grammatically be subject to a clause which 
begins “which is likely”. Nor is it necessary to hold that 
the first two clauses are governed by the last. It is sufh- 
ciently obvious that the storing of explosives or combustibles 
and the mangfacturing of things from which offensive or un- 
wholesome smells arise are likelytto be dangerous to human 
life, or health, or property, and no further qualification of 
them as such appears to be Necessary. In my opinion the 
last clause governs that part of cl. (g) which begins with the 
words “using for any industrial purpose......... 


..". In the result, I must dismiss the revision petition. 

. Devadoss, J::__l agree. 
ey be oe Revision petition dismissed. 
t. 9: ji J a " ý - - 
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In THE HIGH COURT or Jupicarure AT MADRAS. 
PRESENT:_.Mr. JUSTICE ODGERS AND MR. JUSTICE 
VISWANATHA SASTRI. 
Linga Atyar alia; Ramalinga Aiyar'. . .Appellani* (1st Deft.) 


v. . 
Lakshumanan Chettiar and ' i 

another ... Respondents (PIf. and and Deft.). 

Civil Procedure Code, $. 47, Explanation—Party to, suit—Defendant whose Linga Aiyar 
“name” has been “struck of” if a—Plàintif not wishing to proceed further i WA A 
against .him—Striking off in case of—Propriety—Proper procedure in such case. aes 

The plaintiff sued to recover certain money due on dealings and promissory . Chettiar, 


note from (1) the widow of S and (2) his brother. The District Munsif, by 
consent, “struck off” the brother’s name, and ordered the plaintif to pay half 
of his costs. The question arose whether the brother of $ was, in spite of 
that procedure, a party to the suit under S. 47, Explanation of Civil Procedure 
Code, It appeared that, in spite of his name being struck off, his name was 
retained in the cause-title in the decree which was finally drawn up. 

Held, that in spite of the brother’s name being struck off, he was a party 
to the suit within the meaning of S. 47, Explanation. ae 


Striking out is the proper procedure to be employed in the case of mis- 
joinder. In any other case the proper course is dismissal. Striking off is not 
appropriate to the case of a party against whom the plaintiff does not wish to 
proceed further. ` i 


Second Appeal against the Decree of the Court of the 
Subordinate Judge of Dindigul in Appeal Suit No. 12 of.1921 
preferred against the decree of the Court of the District Mun- 
sif of Dindigul in Original Suit No. 1380 of 1919. 

ld. Krishnaswami Aiyar and M. Patanjali Séstri for 
appellant. ae. g | . 
K. P. Padmanabha Pillai for respondents. 

The Court delivered the following 


' - JUDGMENT :— This is an appeal from the decree of the 
Subordinate Judge of Dindigul confirming in part.the decree 
of the District Munsif of'Dindigul. ” The suit was brought 
by the plaintiff for a declaration that certain property in the 
hands of the rst and 2nd defendants belonged to a debtor of 
his, Subbaraja Aiyar. The 2nd defendant was Subbaraja 
Aiyar's widow and the ist defendant was his brother. The 
suit was brought in consequence of the allowance of a claim 
petition in favour of the brother, the rst defendant. Ex. B 
is the judgment in O. S. No. 598 of 1917 in which the same 
plaintiff sued to recover from the widow and the brothes cer- 


tain money due on dealings and promissory notes. The 
—_ eee : 
*S A No. 1% of 1923. 8th September, 1925. 
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District Munsif in the fourth paragraph of his judgment 
states as follows: “By consent I strike off the 2nd defendant’s 
name. Plaintiff will pay-by consent half of his costs.” 


_ The point raised in second appeal is whether the 2nd 
defendant is in spite of that procedure a party to the suit under 
S. 47 (explanation). If he is, the present suit is barred and 
the proper remedy would be by way of appeal under that sec- 
tion: For the respondent stress has been laid on the form of - 
words used by the learned District Munsif, namely, that the 
and defendant’s name was “struck off.” It is admittedly a 


form of words more appropriate to striking off a misjoined 


plaintiff or defendant than applicable to the case of a party 
against whom the plaintiff doés not wish to proceed further, as 
is the fact in the present case. It is well known that the state 
of the law was uncertain until the legislature enacted the ex- 
planation to S. 47 whereby the Madras view as contained in 
Ramaswami Sastrulu v..Kameswaramma (1) was afirmed as 
against the view, of certain other High Courts. In that case 
it was held that when a party defendant is exonerated from a 
suit, i. e., the suit is dismissed against him and a decree passed 
against a co-defendant and in execution of that property be- 
longing to and in possession of the exonerated defendant 1s 
attached and sold, the latter is not entitled to maintain a suit, 
but the question of his claim to and recovery of possession of 
the property is a question falling under S. 244 (now S. 47 of 
the Code). The case in Rama Rao v. The Raja of Pittapur (2) 
shows, that the substance of the order and not the form of it is 
to be regarded. In that case a preliminary objection was 
taken against the maintainability, of the appeal as the learned 
Subordinate Judge had struck out the name of the rst defend- 
ant under O. 1, R. 10 (2) and removed him from the record. 


‘It was contended that that being so no appeal was provided, 


but Mr. Justite Seshagiri Aiyar says: “In my opinion this. is 
an adjudication determining the rights of the plaintifs to bring 
a suit of this nature, and his grder is a ‘decree’ as defined in 
S. 2 (2) Civil Procedure Code. Consequently where a sub- 
stantial claim has been adjudicated upon and where the party’s 
name has been struck out not on the ground that a suit against 
him would not lie and where a substantial relief claimed in the 
suit Was been ordered to be deleted, I am of opinion that the 
Court has conclusively adjudicated the rights of the parties 
with*regard to a matter in controversy and that therefore the 
1. (1900) I L R 23 M 361: 10 M LJ 126 (F B). ` 
2. (1918) IL R 42 M 219: 36 ML J 169. 
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order of the Subordinate Judge is a decree.” The - import- Linga Aiyaı 
ant part for the present purpose of the judgment is that we Lakshu- 
are to regard the substance of the order and not the form. It manan 


; ; ; . . et xe Ae Chettiar. 
is quite clear that if the learned District Munsif in the suit ` of ji 


1917 had said he dismissed the suit ad against the 2nd defend- 
ant the case would have been perfectly plain and S. 47 weuld 
have applied. ‘Tha trouble has arisen because he has- employ- 
ed the words “‘struck out.” The authoritative case on the 
subject is Sannamma v. Radhabhayi (3). There the Full 
Bench held that where a party has been properly impleaded 
asone of the defendants in the case and it is not shane S in 
the present case that the 2nd defendant was improperly ,. im-” 
pleaded the case as against him, would have proceeded yA 
judgment but for the fact that the plaintiff elected to abandon 
part of his case and the suit was in consequence dismissed as 
against this defendant, he is a defendant against whom a suit 
has been dismissed within the meaning of the explanation to 
S. 47. The learned Chief Justice expresses the opinion that 
under O. 1, R. 10 (2) the proper course would be for the 
Court to exercise the power which it now has of ordering’ at 
any stage of the proceedings the name of a defendant impro- 
perly joined to be struck out instead of dismissing the suit 
against’ him. That will; following the decision in 
Ramaswami Sastrulu v. Kameswaramma (1), have the 
effect -of taking him out of the operation of S. 47 
which ought not to apply to him seeing that he has 
no:real connection with the suit. Therefore the opinion of 
the Full Bench is that striking out under O. 1, R..10 (2) is 
the proper procedure to be employed in the case of misjoinder. 
In any other case the proper course is dismissal. ‘This would 
appear to be also the opinion of the learned Judges who de- 
cided the case reported in Krishnappa v. Periyaswani (4) that 
where a party sets up a paramount title in a mortgage suit 
to both the mortgagor and the mortgagee and“has been exoner- 
ated from the suit on the ground of misjoinder he does not 
remain a party to the suit for the purpose of S. 47. 


The Lowey Courts here have dealt with this question in, 
what may be described as a perfunctory manner. ‘The issue 
is distinctly raised as No. 6 in the suit. The learned District 
Munsif says: “As stated in the latter Full Bench- ruling 
in Sannamma v. Radhabhayi (3) the ist defendant's 

1. (1900) IL R 23 M 361: 10 M LJ 126 (FB), ® 


3. (1917) TL R41: M 418: 34 ML J 17 (F B). 
‘kde .(1916)-I L R 40 M 964: 32 ML J 532. 
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name ‘should be deemed to havebeen struck off from 
the ‘record though. erroneously retained in the cause 
title in the decree, and-assuch the 1st defendant cannot be 
said under S. 47 to be a person against whom a suit has been 
dismissed.” This opinion has not been attempted to be sup- 
ported by the learned counsel for the respondent and it’ is in 
my opinion an entire misreading of the result of the Full 
Bench case in Sannamma v. Radhabhayi (3). It 
does however furnish one possibly useful item, and that is, that 
in spite of the 2nd defendant’s name being struck off, his name 
was retained in the cause title in the decree that was finally 
drawn up so that if, as insisted by the learned counsel for the 
respondent, one is to insist on the importance of the form, 
this would seem to show that the 2nd defendant’s name had 
in fact not been struck off. The learned Subordinate Judge 
deals with the point in an even more perfunctory manner. He 
says: “The failure to strike off his name is not a ground for 
holding that he is still a party to the suit” referring to the 
alleged mistake of continuing the 1st defedant’s name in the 
cause title of the decree. In my opinion, following the Full 
Bench ruling in Sannamma v. Radhabhayi (3) there can 
be no other conclusion than that what the learned District 
Munsif really did in the original suit was to dismiss it as 
against the 2nd defendant. By an unhappy or mistaken use 
of language he used the expression “Strike off” in the judgment 
which' is I think appropriate only to the case of misjoinder of 
parties, or causes of action. | therefore am of opinion that 
the suit is incompetent throughout. The second appeal must 
be allowed and the suit’ dismissed with costs throughout. The 
memorandum of objections is dismissed without costs. 

_ Viswanatha, Sastri, J: 1 fully agree with what has fallen 
from my learned brother and have nothing to add. 


A.S. V. * agi Appeal allowed. * 


x 
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PRIVY COUNCIL. 


Present: Lord SHAW, Lord. PHILLIMORE, SIR ea 
EDGE, MR. AMEER ALI AND LORD SALVESEN. 


[On Appeal from the High Court of Judicature at Madras. 
Sri Mirza Raja Sri Pushavati Alakh 


Narayan Gajapatiraj Maharaj Manya 
Sultan Bahadur Garu, substituted 
for Rai Saheb V. T. Krishnama Chari ... Appellant” 
7. : , 
The Secretary of State for India in Council | 
represented by the Collector of Godavari .... Respondent. 


fi ` 
Submergence of land adjoining river— Subsequent reappearance thereof — 
Adjacent owner's claim thereto as accretjon—Government appropriation thereof 
—Levy of penal assessment—Madras Land Encroachment Act (III of 1905), 
Ss. 2, 3; 5, 6 and 16—Reduciton into possession—Ryotawart tenure—Relingutsh- 


ment. 


A lanka, A, in a river was, since 1862, occupied and cultivated, under 
Government pattas, by ryots who paid assessment therefor. About 1880-1885, 
this Janka gradually disappeared through erosion and submergence, and *pay- 
ment of the Government assessment ceased. About 1894, ‘a new lanka, B, of 
nearly the same area as 4 re-appeared on the site, and was taken possession 
of by the-owner'! of the adjacent, lanka C, as an accretion thereto, and he also pro- 
ceeded to grant leases thereof ‘to cultivators. After survey, the Government 
decided that it was a re-formation iz sifu of the old submerged lanka, 4, and 
notified the owner of C in 1912 of the levy of a penal.assessment from ‘him, 
under the land Encroachment Act (III of 1905) for his unauthorised occupa- 
tion. He replied by instituting a suit for the declaration of his title to the 
new lanka, alleging that he had been in possession thereof from jts formation, 
that the Government not havng reduced it into possession, could not, in view 
of S. 6 of the Act, levy penal assessment under Ss. 3 and 5; that as the same 
site was let out in ryotwari tenure prior to the submergence, S. 2 (i) (e) excluded 
it from the operation of the Act. He also contended before the Board, though 
not before the Lower Courts in India, that the assessment, if any, under the 
Act, was leviable only from persons (e. g. the lessees) in physical occupation 
of the land, and not from owners who had merely granted leases thereof bona fide 
believing | it to be an accretion to his adjacent property. 


Held, (1) the contention that assesgnent was, under thé Act, only leviable 
from persons in physical occupation of the land, was, in vjew of the appellant’s 
attitude throughout the proceedings, and the statements contained in his plaint, 
new, arid he was accordingly now estopped from raisjng it: (2) the fevy of 
the penal assessment under the Act was justified and proper as from the Wate 


the Act. came into force, because (21) the cessation of the payment of assessment 


after the submergence, the omission of the entries of the ryot holdings in 


Register, the cancellation of the land from the pattas, and the subsequent demand. 


by the ryots for re-settlement of the re-formed land—all tended to sh&w that 
the submerged land had been relinquished; (zi) the claim of Government to the 
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re-formed land was not “by escheat, resumption, or reversion” within the 
meaning of S. 16 of the Act to necessitate its being reduced into possession as a 
preliminary to the levy of asséssment. 


Appeal from a decree, dated 18th March, 1920, of the 
High Court (Sir A. Rahim, Ag. C. J., Ayling and Seshagiri 
Auyar, JJ.). which substantially affirmed the decree of the 
Subordinate Judge of Cocanada (A. Raghunatha Rao, Esq.), - 
dated 31st December, 1915. 


The facts are set forth in the judgment of their Lord- 
ships. 


W. H. Upjohn, K. C., K. V. L. Narasimham and 
P. K. Subba Rao for appellant:—The penal assessment is 
contrary to the Land Encroachment Act: (III of 190); for 
vnder Ss. 2 and § thereof only those in physical possessien 
(e. g. lessees) of the land are liable to it, and not the owner, 
who has granted leases of it in good faith believing it to be an 
accretion to his property. ‘This is clear from the remedy 
provided by S. 6 (1), viz., forfeiture and eviction, which could 
hardly have been intended to be used against one occupying 
as owner. Further, the land being held by ryots under 
pattas, 5.2 (7) (e) excluded it from the operation of the 


. Act. These pattas had not been relinquished, and their 


lapse could not be presumed. Mazhar Rai v. Ramgat 
Singh:(1) ; Arun Chandra Singh v Kamini Kumar Bardhan(2). 
Finally, S. 16 applies the Act only to lands “claimed by 
Government” and “reduced into possession” by it. Like 
all penal statutes, this must be strictly construed. 

L. de Gruyther, K. C. and K. Brown for respondent :— 
The appellant’s plaint and his conduct throughout the pro- 
ceedings have been those of a person who admitted he was in 
possession;.the contention that he is not has now been raised 
for the rst tinfe and he should not now be allowed to avail 
nimself of it. In any event, the Act applies to him; Madathapu 
Ramayya v. Secretary of State (3). Again, relinquishment 
of the pattas by the ryots was a matter of evidence and 
inference, and the Courts had abundant material before them 
to conclude, as they did, that they had relinquished. Finally. 
land covered by‘water is presumed to be in the possession of 
the owner. “Secretary of State v. Krishuamont (4); Kumar 
Basanta Roy y.-Secretary.of State (5). 

1. (1896) ILR 18 A 290. 2. (1913) LR 41 ITA 32 :26MLYJ 251. 


a. (1903) I L R27 M 386 : 14M L J 37(F B).....4. (1902) LR 29 I A 104. 
eos oe 5. (1917) LR 441A roy 3.32 M L J 505, 9 
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18th' January, 1926. ‘The Judgment of the Board was 
delivered by 
LORD SALVESEN:.. This.is an appeal from the High Court 
of Judicature at Madras, dated'the 18th March, 1920, which 
substantially afirmed a decree in judgment dated 31st Decem- 
ber, 1915, of the Subordinate Judge at ‘Cocanada in a suit at 
the instance of the appellant against.the respondent. This 
suit arose out of.a dispute as to.the ownership of-a lanka in 
the river Godavari in the Province of Madras, the extent of 
which was estimated, at the commencement of the suit, at 247 
acres. The appellant is the owner of large estates, including 
che village of Kotipalli, situated on the banks of that- river. 
The respondent is the Secretary of State for India, represent- 
ed by the Collector of Godavari..- It is common ground that 
in 1862 there existed a lanka which was Government property, 
and for the cultivation of which. pattas were issued by the 
Government of the day to. ryots.connected'with the village of 
Sanapalli, which lies in the neighbourhood of Kotipalli. This 
lanka was cultivated under these pattas for a number of years 
thereafter, and the Government assessment was duly paid by 
the cultivators. An example of such a patta has been pro- 
duced in the present suit. It is dated in 1869, and. indicates 
that erosion on a. somewhat minute scale had already ` com- 
menced to affect the area of-the lands in question. -Gradually 
the river encroached more and more upon these lands until, 
some time between 1880 and 1885, the whole of the -lands 
had been totally submerged. After some years of total 
submergence a new lanka appeared in the river which, ‘by 
1894, was of an area substantially the same as the lands’ in 
suit. At that time one, Mudragada Nagayya wasa lessee 
of the Kotipalli Lanka, under a lease granted by the owner of 
the estate, now represented by the appellant, the duration of 
which was 10 years from 1892. Nagayya to8k possession of 
the re-formed lands as forming an accretion to the Kotipalli 
lankas and paid rent to the appellant for theseslands as well ‘as 
for those originally embraced in his lease, and cultivated, 
through sub-lessees of his own. He did not, however, do so 
without objection and, from 1897 onwards, petitions were 
presented by the ryots of the Government village of Sanapalli 
complaining to the Government that the suit lands “formed 
part of the old Sanapalli village, and requesting the Govern- 
ment to recover them ‘from the appellant and grant thefn back 
to the ryots. The Government directed a survey of the Jands 
and, after a lengthy‘ correspondence between the appellant and 
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the Government, the latter claimed the suit lands as Govern- 
ment property. In 1911 the Government sent notices to the 
appellant under S. 7 of the Madras Land Encroachment Act 
(Madras Act IlI of 1905). ' These were followed by a 
notice dated 3rd February, 1912, demanding payment ot 
Rs. *74,971.86, representing the penalty and block rates for 
the years 1900 to 1911, during which the appellant was 
alleged to be in unauthorised occupation of the suit lands. 


On the 30th July, 1912, the appellant’s predecessor in 
title instituted the present suit. In this he prayed for a 
judgment declaring his right to the 247 acres already referred 
to and to all accretions that might be made thereto, and for a 
permanent injunction against the Government restraining them 
from interfering with him in his ownership and enjoyment of 
the same by levying a penal assessment or by other steps. An 
immense amount. of evidence was tendered at the trial, which 
it was stated occupied over 50 days of judicial tnne. The 
issue of fact which was responsible for most of the time occu- 
pied was whether the reformed lands in question were an accre- 
tion to the appeilant’s lands of Kotipalli or constituted a re- 
formation in situ of the lands which had been formerly culti- 
vated by the ryots of the Government. This issue of fact 
has been decided by both Courts against the appeliant and 1s 
no longer in controversy. | 


The issues which still fall to be dealt with concern the 
legality of the penal assessment imposed on the appellant in 
1911, and, as the case was presented to the Board, this assess- 
ment was challenged upon three grounds :— 


(1) That an assessment, whether penal or otherwise 
can only be imposed under the terms of this Act on “any per- 


-son who shall unauthorisedly occupy any land which is the 


property of the Government.” The appellant concealed that 
it must be now taken to be a fact that the land in suit is the pro- 
perty of Govegnment and that it had been unauthorisedly occu- 
pied, but he maintained that the only persons upon whom the 
assessment could be levied were those in physical occupation 
of the land and not upon the owner of the estates of Kotipallt, 
who had merely granted leases of these lands under, a bona 
fide belief that they formed accretions to his property. He 
founded this particularly upon S. 6 (1), which makes the crops 
or other produce of the lands liable to forfeiture, which pro- 
vision, he contended, could only be applicable to the actual 


- cultivator. and not to the-landlord who, by the very fact of 
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granting a lease of the lands, had excluded himself.from occu- 
pation. Whatever force there may be in this contention, 
their Lordships do not propose to express any opinion upon 
it. Their Lordships hold that this contention is not open to 
the appellant in view of his actings before and throughout the 
litigation. The plaint contains the following passages :_’ 


“The lanka in dispute has been in possession and enjoyment of the 
plaintiffs predecessors and plaintiff for several years.” 


and in Paragraph 8 the plaintiff also submits that :— 


“Madras Act IlI of 1905 is not retrospective in its operation and does 
not entitle the Government to recover assessment from the plaintiff, as 
he was in possession and occupation long prior to the coming into force of 
Madras Act III of 1905.” 


`N 


Not merely is there no reference to the construction 
which is now proposed to'be put upon the Act in the plaint 
(which, indeed, in terms directly negatives the view now pre- 
sented), but there is no trace of the contention being tabled 
throughout the voluminous proceedings in the Courts below. 
Even the appellant's case, although it is directed entirely to the 
legality of the penal assessment, does not contain a challenge 
of it upon this ground. There may have been occasions 
when the Board have entertained an argument on a pure ques- 
tion of law, although it has not been presented in the lower 
Court, where all the facts on which the contention depended 
had been definitely ascertained, but the objection to doing so 
in the present case goes very deep. The whole controversy 
between the appellant’s predecessor and the Government which 
preceded the actual imposition of the penal assessment pro- 
ceeded upon the admission or the tacit assertion, of the appel- 
lant that he was in occupation of the lands, or at all events, 
that he took upon himself the burden of vindicating the action 
of his own lessees or sub-lessees in cultivating t Had this 
point been, at any time, mooted, the Government would have 
had an opportunity of considering upon whomethe notice of 
assessment which they ultimately sent to the appellant should 
have been given; and upon whom the penal assessment should 
have been levied. After a period of nearly 25 years has 
elapsed between the date when the Government first definitely 
intimated their claim to the lands in suit, their Lordships are 
clearly of opinion that it is too late for the Board to entertain 
this contention. ” A litigant who has all along maintahed a 
position in support of one, and in this case the more important, 
branch of his suit cannot be permitted, when he -faiis upon this 


Pec. 


Sri Rajah 
Pushavati 
Alakh 
Narayan 
Gajapatiraj 
u 


Secretary 
of State - 
for India. 





Lord 
Salvesen 


P.C: 





Sri Ra-ah 


Pushavlati 1 


Alakh 
Narayan 
Gajapatiraj 
Y 


Secretary 
of State 
for India. 
Lord 
Salvesen. 


396 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


branch, to withdraw from the position and assert the contrary, 
more especially when he thereby places his opponent at a great 
disadvantage. There could be no clearer case for the appli- 
cation of the doctrine of ‘estoppel owing to the conduct of the 
litigant. 


(2) The second ground of attack by the appellant is 
based upon S. 2 (1) of the Madras Act III of 1905. By 
that section all lands, wherever situated, are thereby declared 
to be the property of the Government, subject to the large 
exceptions enumerated under five heads which expressly pre- 
serve private rights. The exception founded on is contained 
in sub-section (c), which exempts from the operation of the 
clause all lands which are the property “of any person holding 
under ryotwari tenure. . . . or in any way subject to the 
payment of land revenue direct to Government.” The res- 
pondent conceded that, before the submergence of the lands 
in suit, they came within this exception. He also conceded 
that, after a durkhast is made and a patta granted hy Govern- 
ment, the interest of the ryot holding under this form of tenure 
is permanent, hereditary and transferable, that no ejcctment 
at the instance of the Government is competent for arrears of 
rent, and that such arrears can only be recovered, as in the 
case of all Government revenue, by sale of the property held 
under this tenure. On the other hand, it is common ground 
that the holder of land under ryotwari tenure is entitled, at any 
time, to relinquish it, and the Standing Orders of the Board 
of Revenue applicable to Madras contain elaborate provisions 
dealing with this particular kind of tenure, and also with 
questions relating to the form of relinquishment, remission of 
rent and the like. 


The High Court have dealt very exhaustively with the 
numerous points which have been argued on the question whe- 
ther the relinquishment by the ryots of Sanapalli village who 
held the vattas before their respective lands became submerged 
can be inferred from the whole circumstances of the case, in- 
cluding a vast amount of documentary evidence. They drew 
the inference that it must be held as a fact that the ryots did 
relinquish their holdings (and thereby secured immunity from 
further’ assessment in respect of them) as and when the lands 
became submerged and no longer capable of cultivation, and 
that, when the lands were re-formed in situ, they were the pro- 
perty of the Government and at their absolute disposal. Their 
Lordships agree with the reasoning of the High Court, and 
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they will only summarise some of the considerations to which 
they attach most weight. 


Mere submergence of land held under ryotwari tenure 
does not infer a relinquishment by the holder. On the other 
hand, if he wishes to retain his right to the submerged lands 
on the offchance of their being re-formed in situ at some future 
date, he must continue to pay year by year the assessment or 
rent which is due to Government. There are instances re- 
ferred to in the documentary evidence in which some of these 
ryots, whose lands were only partially eroded, continued to do 
so and so kept alive their rights, but, in the ordinary case, the 
poor cultivator’s interest is to relinquish the lands so as to 
escape paying the annual rent in the hope that, at a future 
date, should the lands be re-formed in sifu, he may obtain a new 
tenure from the Government. On the other hand, accord- 
ing to the Standing Orders, all land for which a stipulated 
rent continues to be paid must be entered in the registers which 
these orders prescribe. The registers contain not merely an 
enumeration of all the lands in the district to which they apply 
in individual numbers, but they specify the acreage of the indi- 
vidual plots and also contain a record of the amount of rent 
leviable from each ryot in respect of the plot or plots he holds. 
In the case of Sanapalli village it has been found by concurrent 
findings of the Courts below that, when the land in question 
became submerged, it was not merely omitted from the ayacut 
or acreage of the village, but also from the gudikat or rental 
roll. The submerged land was likewise struck out of the 
pattas which constitute the evidence of title given to the hold- 
ers under ryotwari tenure. These pattas „are subject to 
revision from time to time when changes of circumstances 
occur; thus, if part of the land to which a ryot has right js 
eroded and relinquished by him, the rent cortesponding to 
the part relinquished is deducted from the rent previously 
payable. In the case of submerged lands the.pattas appear 
to have been surrendered and, at all events, not one of them 
has been produced. It is common ground that none of the 
ryots who held pattas of the lands prior to submersion has 
paid any rent to the Government on these lands. These cir- 
cumstances support the inference that the ryots concerrfed re- 
linquished their holdings, which had indeed, in the then exist- 
ing circumstances, become valueless. The only possible alter- 
native is that we are to infer that the Government, from 
humanitarian, motives, had remitted the rent due by the ryots. 
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Such remissions are competent under the Standing Orders, but 
they can only be made by the authority of the Board of 
Revenue, and the inferior officials, including the Collector, 
have no power at their own instance to make them. No 
evidence is adduced of any such remission having been asked 
or having been granted spontaneously. Further, in the peti- 
tions presented to the Government in 1897 and onwards, al- 
though in one or two of them there are statements to the 
effect that the former ryots had not relinquished their hold- 
ings, there was no claim ever made by any individual‘ ryot to 
the effect that an identifiable portion of the re-formed lands 
was his property. On the contrary, the petitions proceeded 
on the footing that it was the duty of the Government to re- 
cover the lands in the illegal occupation of the appellant and 
to re-settle them upon the ryots of the village of Sanapalli 
without reference to the particular ryots who held the lands 
before the submergence. One suggested method of the 
Government so settling them was that the'lands should be 
exposed to auction so that those ryots of Sanapalli who were 
prepared to pay most for the lands would obtain pattas from 
Government at the rents which they offered. Tke evidence 
to be derived from the petitions points to the ryots of Sana- 
palli village accepting the position that the Government was 
entitled to re-settle the lands, but urging that a preference 
should be given to the ryots of the village by whose inhabitants 
the lands had formerly been cultivated. A review of the 
whole facts disclosed by the evidence leads irresistibly to the 
conclusion that the lands in suit on their re-emergence from 
the river became once more the absolute property of the 
Government. both under the Madras Act III of 1905, and at 
common law exactly as they had been in 1862 when the ryot- 
warl tenures were first instituted. 

(3) Lastly, it was maintained by the appelfent that 
S. 16 of the Madras Land Encroachment Act III of 1905 


exempted the*lands in question from its operation. The 
section is in these terms :—- 
“Nothing in this Act shall apply to any lands Claimed by right of | 


escheat resumption or reversion until such lands have been reduced into 


possession by Government.” . 

It was argfied for the appellant that, as the lands had been 
throughout occupied by himself or his tenants, they had never 
been*reduced into possession by the Government, and that 
they were lands ‘‘claimed by Government” within the mean- 
ing’ of the clause. Their Lordships are unableeto take this 
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view. They are clearly of opinion that these lands were not 
‘claimed by Government” within the meaning of the section. 
Before submersion these lands were the property of the 
Government, subject only to the rights of the ryotwari tenures 
which they had created. The moment these rights were 
relinquished by the ryots the Government were fiee to deal 
with them as they pleased. The effect of the relinquishment 
was to restore to the’ Government full freedom to dispose of 
what was originally their own. The appeal on this ground 
also fails. It is right to note that the apparent hardship of 
the appellant being subjected to a penal assessment in respect 
of the unauthorised occupation of lands of which, on plausible 
grounds, he believed himself to be the owner, has in this case 
been largely if not entirely obviated by the judgment of the 
High Court declaring the levy illegal for the years prior to 
the coming into force of the: Madras Act III of 1905. This 
part of the judgment has not been challenged by either party. 


“Their Lordships will therefore humbly advise His Majesty 
that the decision of the High Court of Judicature at Madras 


should be affirmed and the appeal dismissed with costs to the 
respondent. | 


Solicitor for appellant: H. S. L. Polak. 
Solicitor for respondent: Solicitor, India Office. 
A. de M. Appeal dismissed. 
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In THE HIGH Court oF JuDICATURE AT MApras. 


PRESENT: SIR Victor Murray Coutrs TROTTER, 
Chief Justice, Mr. JUSTICE KRISHNAN AND MR. JUSTICE 
BEASLEY. > 


In the matter of Mr. B. Mfnuswami Naidu, B. A.,B. L., 
High Court Vakil, practising at Chittoor* 


. - . 
Letters Patent (Madras) cl. 1o—Negligence—When amounts lo professional 
misconduct. 


Negligence by itself does not amount to professional misconduct, for, to 
amount to professional misconduct there must enter the element of moral defin- 
quency. 86 Law Times 468 followed. 


Where owing to the negligence of his clerk, a vakili failed to apply in time 
for certified copies of a judgment and decree in order to enable his client to 
appeal to the High Court but he throughout accepted civil liability for his 
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clerk’s negligence to the extent of any proved loss in consequence of it, no 
question of professional misconduct on the part of the vakil arises. 


Proceedings under cl. 10 of the Letters Patent. 


A complaint having been made to the High Court by 
3. Ponnuswami Pillai, contractor, and agent of C. Thayaram- 
mal appellant in A. S. No. 267 of 1921 onthe file of the 
Court of the Subordinate Judge of Chittoor (A. S. No. 119 
of 1921 on the file of the District Court of Chittoor) and 
Dharmakartha of Appukutti Pillai Choultry of Renigunta, 
residing at No. 29, Perumal Mudali Street, Pudupakkam. 
Madras, against Mr. B. Munuswami Naidu; B. A., BL. L 
High Court Vakil, practising at Chittoor__ 


(1) that the said Mr. B. Munuswami Naidu, having 
been engaged as Vakil of the said C. Thayaramma in the said 
Appeal Suit No. 267 of 1921 on the file of the Court of the 
Subordinate Judge of Chittoor, preferred against tne decree 
of the Court of the District Munsif of Madanapalle in O. S. 
No. 309 of 1920, and having been put in possession of enough 
funds, failed to take the necessary steps to get in time certified 
copies of the judgment and decree in the said appeal suit 
No. 267 of 1921, for enabling the said C. Thayaramma_ to 
prefer a Second Appeal to the High Court and thereby depriv- 
ed her of the right of Second Appeal, and 

(2) that therefore the said Mr. B. Munuswami Naidu 
neglected his duty towards his client, the said C. Chayaram- 
mal who in consequence, suffered serious loss and damage and 
that thereby the said Mr. B. Munuswami ‘` Naidu rendered 
himself liable to be dealt with under the disciplinary jurisdic- 
tion of the High. Court for unprofessional conduct, the High 
Court under cl. 10 of the Letters Patent directed that the said 
Vakil, Mr. B. Munuswami Naidu, be called upon to show 
cause why he should not in the circumstances stated be re- 
moved from the roll of Vakils of the High Court, or be other- 
wise dealt with for his’ unprofessional conduct, mentioned 


above. ° 

The Advocate-General for the Crown. ; 

P. Venkatramana Rao on behalf of the said Vakil. 

T. R. Ramachandra Aiyar on behalf of the Vakil’s 
Association. a 

The Judgment of the Court was delivered by 

Chief. Justice.” The charges framed, if they were sub- 

stantiated would prove no more than negligence on the part of 
the Vakiľs clerk. Itis only fair to the Vakil te say that he 


o 
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has throughout accepted civil responsibility for his clerk's 
negligence to the extent of any proved loss in consequence of 
it by the client. But it has been laid down clearly in England 
in the case of G. M. C. (in the proceedings against Mr Mayor 
Cooks, a Solicitor ) 86 Law Times, 468, and also by a Bench 
of this Court in a judgment delivered on the 7th December, 
1923 Ja the Matter of Dr.T. C. K. Kurup, Bar-at-Law, 
Advocate, High Court, Madras, the Court consisting of the 
then Chief Justice, Phillips, and Ramesam, JJ. that negligence 
by itself is not professional misconduct; into that offence there 


must enter the element of moral delinquency. Of that there . 


is no suggestion here, and we are therefore able to say that 

there is no case to investigate, and that no reflection «dverse to 

his professional honour rests upon Mr. Munuswami Naidu. 
Te i SN Complaint dismissed . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE VENKATASUBBA Rao AND 
Mr. Justice MADHAVAN NAIR. 


S. Adaikkala Thevan and another... dppellants* ( Petitioners- 
Defendants 1 and 3) 


v. 
The Imperial Bank, Madura Branch, 
through its agent Mr. E. B. Shawe and 
others . Respondents (Respondents 
t to 3 and nil. Pliffs. 1 to 3 and Receiver). 


Civil Procedu&e Code, Ss. 94, 136 and O. 39, R. 2 (3)—Scope of-—Ingunc- 
HOw ‘order passed by thle High Court—Disobedience of, by party in the mofussil 
—Contempt of Cour ka Pina Mod? of enforcement. 

O. 39, R. 2 (3), Civil Procedure Code, applies not only to disobedience 
of' an ‘order issued under clauses (1) and (2) of that rule, but has a more 
geñeral application, and applies equally to disobedience of all®injunctions issued 
under S. 94 of the Code. 

Where an injunction order issued by a Division Bench ef the High Court 
om the Appellate Side is disobeyed by a party residing in the mofussil, the 
Judges constituting the Bench in punishing him for contempt can adopt the 
procedure laid down in S. 136 of the Civil Procedure Code and send to the 
appropriate District Court the warrant of arrest and the order of attachment 
for necessary» action being taken. In such a case, the District Court on receipt 
af the warrant could adopt the procedure laid down in S. 136. 


- Quaere:—If in such a case S. 136 can in terms apply, as the High Court 
on. its Appellate Side has jurisdiction over the whole of the Presidency® 
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Appeal against the order dated roth February, 1925 of 
the Court of the Subordinate Judge of Dindigul in I. A. No.29 
of 1925, inO. S. No. 3 of 1925. | 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
punish the respondents for breach and contempt of the injunc- 
tion passed by the High Court in L. P. A. No. 44 of 1925 
preferred under cl. 15 of the Letters Patent against the 
order of the Hon’ble Mr. Justice Wallace dated 20th Febru. 
ary, 1925 and made on C. M. P. No. 707 of 1925, praying for 
stay of further proceedings by way of appointing an interim 
Receiver in I. A. No. 10 of 1925. TI. A No. 29 of 1925 in 
O. S. No. 3 of 1925 on the file of the Court of the Subordi- 
nate Judge of Dindigul pending disposal of appeal against 
Order No. 59 of 1925 on the file of the High Court. 

T. M. Krishnaswami Aiyar for appellants in A. A.O. 
No. 59 of 1925 and respondents in C. M. P. No. 1015 of 
1925, 

* B. Sitarama Rao and S. R. Muthuswami Atyar for and 
respondent in A. A. O. No. 59 of 1925 and petitioners in 
C. M. P. No. 1015 of 1925. 

The Court made the following 


ORDER :—This is an application to punish the respond- 
ents for disobedience of an injunction granted by this Court. 
How serious and deliberate has been the disobedience, wilt 
appear from the facts which we shall briefly state. The ist 
plaintiff in O. S. No. 3 of 1925 on the file of the Subordinate 
Judge's Court of Dindigul is the Imperial Bank of India and 
the 2nd plaintiff obtained a lease of the suit lands from.the 
ist plaintiff on the 30th of June, 1924, to take effect from the 
16th of July, 1924. There was a prior lease in favour of 
the 1st defendant which expired on the 15th of July, 1924, 
and the 2nd plaintiff was obstructed in the act of taking posses- 
sion by the defendants some of whom alleged that the Imperial 
Bank had agreed to execute in their favour a fresh lease. The 
plaintiffs thereupon filed the suit asking for possesston and 
mesne profits. There were crops on the land valved at 
Rs. 6,000 odd and on the plaintiffs’ application the Subordt- 
nate Judge appointed on the roth of February, 1925, a 
Receiver with power to take possession of and- harvest the 
standing crops. There was an appeal to this Court and an 
order was made by Mr. Justice Wallace on the 20th February, 
1925. On.the ground that that order was ambiguous the 

. 
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plaintiff filed a Letters Patent Appeal: On the 20th of Feb- 
ruary, 1925, we made an order restraining the defendants from 
entering upon the land and harvesting the crops until they fur- 
nished security for Rs. 6,000 and if the security was not fur- 
nished the Receiver would continue to be in possession. The 
plaintiffs made an application on the roth March to this Court 
to punish the respondents for disobedience to the order and 
in support of the application various affidavits have been filed. 

Abdul Wahab Sahib, an agent of the 2nd plaintiff, in an 
athdavit, dated the gth of March, 1925, has set out very 
clearly some of the acts of disobedience. We may mention 
that our order was made after notice to the respondents and in 
the presence of their learned vakil Mr. T. M. Krishnaswami 
Aiyar. Although the order was made on the 26th, the res- 
pondents continued to cut, harvest and remove the crops on 
and from the 27th of February. Without giving security 
they collected a large number of men and in spite of protests 
carried off the crops. The Receiver who had been appointed, 
reported to the Sub-Court on the 27th of February, the ist 
of March, and again on the 4th of March. On the and of 
March, the respondents removed about 7 cart-loads of paddy 
and on the 3rd of March 10 cart-loads. Between the 3rd 
and the roth,-they further harvested the crops on aboat 30 to 
40 acres and removed a large quantity of paddy. The men 
were armed with sticks and rifles and behaved in a highhanded 
manner. The respondents made a show of complying with 
the order to furnish security but it was not eventually furnish- 
ed. 

We adjourned the application from the roth to the 16th 
to enable their vakil to communicate with the respondents. 
Advantage was taken, of this adjournment and between the 
11th and the 14th they continued to harvest the crops. These 
facts are spoken to-by the 2nd plaintiff and his watchmen 
Vellayamba and Nachimuthu who have filed affidavits. On 
the 27th of March the 2nd respondent filed a cownter-affidavit 
stating that the harvesting and the removing of the creps had 
to a large extent been completed before the order was made 
and making a definite allegation that there still remained about 
70 kulis or about 45 acres to be harvested. The rst res- 
pondent-swore to an afhdavit on the 6th of April containing 
similar but less definite allegations. © The plaintiffs’ agent in 
his reply affidavit, dated the 12th of April, swore that since 
filing their affidavits the respondents rapidly proceeded with 
the harvestingeof the crops on the remaining 40 acres. 


t 


Adaikkala 
Thevan: 
Ta 


Imperia! 


Branch. 


_ Adaikkala 
Tnevan 
Impera! 
Bank, 
Madura 
Branch. 


404 THE MADRAS LAW JOURNAL REPORTS. . [ VOL. 


We are satisfied that the version'of the plaintiffs 4s sub- 
stantially correct. ` The facts we have set forth show that 
the respondents have deliberately defied the order and even 
after their conduct was brought to our notice they did several 
acts in utter disregard of the authority of the Court. 


There is another aspect of the case to which we must 


draw attention. On the 12th of August, in view of the fact 


that if the allegations against the respondents were true, they 
would be guilty of a gross contempt, we directed them to be 
present in Court when we heard the motion. They accord- 
ingly appeared and the application was partially heard on the 
sth of October. On that day, as it was represented to us 
that if further time was granted the respondents would give 
security and that the proceedings against them might be then 
dropped, we complied with their request and adjourned the 
application directing them to be present in Court on the 
adjourned date should it become necessary to further hear the 
application. It now transpires that in spite of this adiourn- 
ment not even an attempt was made to give security-and it is 
even more significant that the respondents have failed to 
appear before us and their learned vakil has reported that he 
has. no instructions. 


The respondents have been guilty of a serious contempt 
in failing to appear before us. Their conduct throughout has 
been fraudulent and they have deliberately defied the injunc- 
tion issued by this Court. We do not at present Feel called on 
to deal with the respondents for their failure to comply with 
our order to appear in Court. Nor do we propose in regard to 
their disobedience of the injunction, to commit them in the 
exercise of our inherent and extensive jurisdiction in respect of 
contempt. We think that it is unnecessary to use the | very 
large powers that the High Court possesses, as in opr opinion 
the respondents can be adequately punished under the provi- 
sions of the Code. 

Under S. 94, Civil Procedure Code, the Court is empower- 
ed to commit a person guilty of disobedienge of an injunction 
to the civil prison and to direct that his property shall be 
attached and sold. O. 39, R. 2 (3) prescribes the punishment 
and undereit, the person in default may be detained in the civil 
prison for a term not exceeding six months and his property 
may be attached. The drafting of this rule, as has been 
pointed out in Ramprasad Singh v The Benares Bank, Ltd.(1) 


1. (1919) ILR 42 All 98. c 
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is somewhat inartistic, but there is no doubt that it applies to 
ie a ey generally of an injunction granted. by the Court. 
O. 39, R. 2 (3) applies not only. to disobedience of an order 
issued under clauses (1) and (2) of that rule but has a 
more genera! application, it applies alike to disobedience of all 
Injunctions issued under S. 94. See also Vidyapurna Thertha- 
swami v. The Vicar of Suratkal Church (2). 


We think that the respondents are deserving of no: con- 
sideration and we order that they be detained in a: civil jail for 
a period of six months and that their property be attached. 


Then remains-a matter of some importance to be consider- 
ed. How is our order to be executed? S. 136 of the Code pre- 
scribes the procedure to be followed where any person is to be 
arrested or any property is to be attached under a provision 
not relating to the execution of decrees and such person resides 
or such ‘property is situate outside the jurisdiction of the local 
liraits of the Court. In this case the arrest and attachment 
are’ under the provisions of the Code not relating to the execu- 
tion of decrees. So far the section applies.. But there is 
some difficulty in regard to the other portion of the section 
which says that the person shall reside or the property shall be 
situate outside the local limits of the jurisdiction of the Court. 
In the present case our order is one made in the exercise of 
our appellate jurisdiction and the High Court has. jurisdiction 
on its appellate side over the whole of the Presidency. The 
respondents are outside the limits of the City and it may -be 
said that though they are outside the limits of the- ordinary 
Civil Jurisdiction of the High Court they are certainly within 
the limits of its appellate jurisdiction. We do not think thac 
it is necessary to decide this point. Whether section 136 
strictly, applies to the case or not, there is noghing to prevent 
us from adopting the procedure laid down in that section and 
sending to the appropriate District Court the warrant of ar- 
rest and the order of attachment for necessary action being 
taken. The District Courts, their officers and staff are un- 
doubtedly subject to the jurisdiction cf and are under the 
supervision of the High Court and we see no difficulty in direct- 
ing this*mode of execution. Fhe District Court on, receipt 
of the warrant and order will adopt the procedure prescribed 


by S. 136. 


-s s rrena ieia et i ee rr ee Sei Aya 


f 


. | 2. (1917) 7 L W 328. 


Ad aikkala 
Thevan 


y. 
Imperial 
Bank, 
Madura 
Branch. 


e , 
406 THE.. MADRAS LAW JOURNAL’ REPORTS. [ vot. 
gerne It is‘suggested to us that we might send a special bailiff 
v. from this Court. This is more cumbrous and expensive than 
Imperial the procedure which we have resolved to adopt. . 
Madura The respondents besides disobeying the order of injunc- 
Branch. 


tion. have behaved very dishonestly and fraudulently. Having 
first obtained an adjournment they utilised the interval to com- 
mit further acts of depredation. They again obtained an 
adjournment agreeing to give security and they failed to do so 
and not only did*they fail to do so but they also wilfully kept 
‘. away from Court with the deliberate object of evading its pro- 
cess. The Ist respondent, we understand, is the principal! 
offender and he will therefore pay the costs of the application 
which we fix at Rs. 200 (two hundred). 


since delivering the above judgment it has been brought 
to our notice that the 2nd respondent did not file in Court the 
counter-athdavit dated 27th March to which we have referred. 
The case was argued on the footing that that affidavit was in 
Court, and we had before us only a copy.of it. ‘It’ would 
seem that Mr. T. M. Krishnaswami Atyar, the learned vakil 
for the 2nd respondent, furnished a copy to Mr. Sitarama 
Rao, but omitted to file the original affidavit in Court.’ So 
far as our judgment is concerned, this makes very little differ- 
ence, for, without that affidavit the case of the respondents is 
distinctly worse. 


The order of attachment and the warrant shall be trans- 
mitted to the District Court of Madura. The properties to 
be attached shall be specified in the order to be transmitted by 
this Court. Mr. Sitarama Rao undertakes to give a list of 
the properties in two weeks from this day. 

A. A. Q. No. 59 of 1925 1s dismissed with costs. 

No order is necessary on any other application. 

Tee Vs 3 Appeal dismissed : Application for" 

contempt allowed. 
[IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE ODGERS? 





V. N; Alagar Alyangar ... Petitioner® (and defendant) 
oe 
Alagar Srinivasa Aryangar and another ... Respondents (Plaintiffs). 
Aiyangar bey . 
ia Court-<ec—Jurisdiction—Valuation for purposes of—Hindu Law—Joint 
Srinivasa tamily—Fallter—zllienation as manager and guardian of minor sons—Suit by 
Aiyangar. oe — AA TE EES 
*C R P No. 624 of 1924. : goth Aprë, 1925. 
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latter for declaration of invalidity of alienations as against their shares and 
for partition and possession. thereof—Nature of-—Valuation for purposes of Court- 
fee and jurisdiction. . 


The suit was by the plaintiffs for a declaration that certain alienations 
‘made by the ist defendant, their father, in respect of certain items of property 
were not valid and binding as against the two-thirds share of the plaintiffs and 
for partition and possession of two-thirds share in those and other plaint pro- 
perties. The plaint properties were the joint properties of ‘the plaintiffs and 
the rst defendant, who was the family manager. The alienations in question 


avere made by the ist defendant not only as manager but also as the guardian 
of the plaintiffs. 


Held, that the suit, though in form for a declaration, was really one for 
setting aside or cancellation of the sale-deeds to which the plaintiffs were 
parties and which prima facie bound them, and must be valued as such for 
purposes of Court-fee and jurisdiction. 


Held furthar, that as the plaint reliefs were outside the pecuniary jurisdic- 


tion of the Munsif, he was right in returning the plaint for presentation to the 
proper Court. z 


_ Petition under S. 115 of the Act V of 1908 praying the 
High Court to revise the judgment of the District Court of 
Ramnad at Madura in C. M. A. No. ı of 1924 preferred 
against the order of the Court of.the Principal District Mun: 
sit of Srivalliputtur in O. >. No. 954 of 1922. 


S. Rajagopalachari for petitioner. 
S. Narayana Aiyangar for respondents. 
- The Court delivered the following 


JUDGMENT :__This is an application to revise the order of 
the District Judge of Ramnad in C. M. A. No. 1 of 1924. 
The plaintiffs in O. S. No. 954 of 1922 onthe file of the 
Principal District Munsif’s Court of Srivalliputtur seek for a 
declaration that certain alienations made by the rst defendant 
in respect of certain items of property are not valid and binding 
ds agaist the two-thirds share of the plaintiffs and for parti- 
tion and possession .of two-thirds share in these and other 
plaint properties. The plaint properties are the joint pro- 
perties of the plaintiffs and their father, the ist defendant, 
who was the family manager. They originally valued the 
plaint as if it were one for possession of their two-thirds share 
in all the plaint schedule properties and paid ad valorem Court- 
fee apparently in accordance with S. 7 (s) of the Court Fees 
Act. The learned District Munsif held that the suit although 
in form for a declaration was really one for setting aside or 
cancellation of the sale-deeds executed by the 1st defendant in 
so far as tHey related to the shares of the plaintiffs, and valued 
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the plaint reliefs at Rs. 3,965. This was outside his pecuni- 
ary jurisdiction. He accordingly returned the plaint -for 
presentation to the proper Court. The learned District 
Judge, to whom an appeal was taken, was of opinion that the 
plaintiffs were entitled to treat the alicnations in question as 
absolutely void and that they were entitled to proceed on that 
footing and that if the alienation should subsequently be found 
in the suit not to be so void the suit in respect of these items 
should simply be dismissed. I am unable to agree that this 
is the policy of the Court Fees Act. If that were so, there is 
no difficulty in secing that anomalies would arise. A plain- 
tifi could grossly undervalue his suit, plead that his plaint is 
only for a declaration ‘and then say: “If it is found that my 
plaint is for more, dismiss my prayers with regard to the rest.” 
This would lead not only to great waste of judicial time and 
would also- encourage absolutely unsustainable claims. These 
alienations were made by the father of the plaintiffs not only 
as manager of a joint Hindu family but also as their guardian. 
In my opinion, therefore, the minors appear as parties to these 
alienations which are prima facie binding on theni. The 
power of a Hindu father may be more or may be less than the 
power of a guardian to bind his minor sons, but unless ıt can 
be established that the alienations were for unnecessary or 
illegal purposes (for which the onus is on the minors) the 
alienations are prima facie good. See Subba Goundan v. 
Krishnamachari (1). Of the cases cited on the other side 
in Unni v. Kunchiamma (2) the document was not executed 
by the plaintiffs or by any person under whom they claimed. 
Kamraju v. Gunnayya (3) was not a case of Court-fee. There 
a vendor of the plaintiffs sold the property to them on the 
footing that a sale by his mother made during his minority as 
his guardian was not binding on him. He had chosen to 
avoid it and obtained a complete title which would " become 
effective if the Court ultimately found that the sale by the 
mother was not binding as aHeged. I cannot see that this 
case has any bearing on the present, whereas in Achammal y. 
Achammal (4), a case very similar to the present, where all 
the plaintiffs but one were parties to the deed through their 
mother as gnardian,it was held that a suit in which the plaintiffs 
ask for a- declaration that a jenm sale deed of the suit proper- 
ties vyas not valid and binding on their tarwad must be treated 
as a suit for the cancellation of the deed and an ad valorem fee 

tr, (1921) ILR 45 Mad 449 :42 M L J 372. 2. (1890) ILR 14 Mad 26. 

3. (1923) 18 L W 233 : 45 M L J 240. 4. (1910) 20M L J 797. 
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was requisite. Further it was held that the application of any 
particular clause of S. 7 must depend on the substance of the 
claim and not onj the mere words used in the plaint. . In 1922 
by Madras Act V of that year a further sub-clause (a) was 
added to S. 7 (4) whereby in a suit for cancellation of a docu- 
ment securing property having a moncy value the amount or 


value of the property for which the document was executed is. 


the amount on which the ad valorem Court-fee is to be paid. 
See also Logan Bart Kuer v. Khakhan Singh (5). In Aruna- 
chalam Chetty v. Rangaswami Pillai (6) it was held that a 
suit for a declaration that a decree or a document is not binding 
is a suit under sub;clause 4 (c) and must be stamped ad valo- 
rem. In my opinion, the learned District Judge is wrong 
and the plaint must be construed as a plaint for cancellation 
or avoidance of these alienations to which the minors were 
parties and which prima facie bind them. The order of the 
learned District Judge must be set aside and that of the learn- 
ed District Munstf restored with costs throughout. 

Pie Vs Appellate Order set aside and that of 


i the Munsif restored. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT:—MR. Justice Devaposs AND MR. JUSTICE 
WALLER. 


Ryali Brahmayya and another ... Appellants* (Petitioners) 
v, 
Dronamraju Venkatasuryanarayana- 
murthy ... Respondent (Respondent). 


Scheme for temple—Liberty in, to persons interested to apply to Court iz 
regard to any matter arising out of the scleme—Validity of—Archaka of temple 
—A pplication. under said provision to Court to direct trustee to pay him arrears 
of salary—Maintainability—His remedy by suit—Civil Procedure Code, S. 92. 

e ` Paragraph 14 of a scheme framed for a temple was %s follows :—“Liberty 
to apply to the Court is hereby granted to the trustee or to any person interested 


in regard to any matter arising out of this scheme or seeking any modification 
x e 
thereof,” . 


The appellants, the arghakas of the temple. applied to the Sub-Court to 
direct the respondtnt, the trustee, to pay them their salary due for seven 
months, contending that cl. 14 of the Scheme entitled them to the relief claimed 
by means of an application to the Court which framed the Scheme. 

` Held, that the.remedy of the appellants was by a suit arfd that" they 
Not persons who came within the purview of the said paragraph. 

A general clause in a scheme providing for. application to the Gourt with 

regard to ‘the Scheme is ultra vires. 


. ŽA AO No. 20 of 1923. 
“s. (191%) 3 Pat L J 92, 6. (1914) 28M L J 118 (FB) 
. 
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13th November, 1925. 
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It is not the function of a Civil Court to concern itself with the manage- 
mert of any institution except in so far as it is permitted by the Civil Proce- 
dure Code. 

Appeal against the order of the Court of the Subordinate 
Judge of Narasapur dated the 6th day of September, 1922 
and made in I, A. No. 255 of 1922 in 0. 5. No. 46 of 1918. 

A. Satyanarayana for appellants. 

V. Suryanarayana for respondent. 


The Court delivered the following 


JUDGMENT:— The appellants who are archakas of a 
temple applied to the Subordinate Judge of Narasapur to 
direct the detendant, the trustee, to pay them their salary due 
for seven months. The subordinate Judge dismissed their 
application and they prefer this appeal. 

The contention of the appellants is that there is a provi- 
sion in the scheme for an application of this kind and there- 
fore the Subordinate Judge was wrong in refusing their prayer: 
Para. 14 of the scheme is as follows :_ 

‘Liberty to apply to the Court is hereby grauted to the trustee or to any 
person "intereste in regard to any matter arising out of this scheme or seeking 
¿ny modification thereof.” 

The appellants are only Archakas of the temple. If the 
trustee does not pay their salary, their remedy is by a suit. If 
the contention of the appellants is to be upheld it would mean 
that the Court is to administer the trust estate in which a 
scheme is framed. Could it be said that a person who gives 
credit to the trustee for temple expenses is entitled to apply to 
the Court to direct the trustee to pay the amount due to him? 
We are clearly of opinion that the appellants have mistaken 
their remedy and they have no right to move the Court by 
virtue of paragraph 14 of the scheme already referred to, to 
apply to the Court for relief. 


The appellfnts rely upon Prayag Doss Ji Varu Mahant V.. 
Thirumala Sri Rangacharlavaru (1), Damodarbhat v. Bhogi- 
lal (2) and Prayag Doss Jee Varu v. Thirumala Purisa Sri- 
rengacharlu (3). In view of the recent pronouncement of their 
Lordships of the Privy Council in Sevak Jeranckod Bhogtlal,v. 
The Dakore Temple Committee (4) the above decisions can- 
not be considered good law; and it is, unnecessary to consider 
that quegtion.*as the appellants do not ask for execution of the 
decree wherein the scheme is set out but for reliefs in respect 
of serves rendered to the temple. Gr anting that para graph 14 

I. (1905) I L R28 M 3r9 : 15 ML J 133 g (1899) IT. R24 B 45. 
3. (1908) ILR 31 M 406. 4. (1925) 49 M Lej 25 (P C). 
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gives power to persons interested in the scheme to apply to 
the Court for relief, the appellants are not persons who come 
within its purview. In this connection we are constrained to 
observe that a general clause in the scheme providing for 
application to -the Court with regard to the scheme is ultra 
vires. No doubt such a clause was put in many schemes; and 
such clause is opposed to the principle of S. 92 Civil Pro. Ç ode. 
For such of the matters as are concerned by S. 92, the sanction 
of the Advocate-General is to be obtained. By the introduc- 
tion of a clause in the scheme that applications for the removal 
of-the trustee and for the framing of a new scheme can be made 
to.a Court, 5. 92,,Civil Procedure Code is practically given 
the go-by. 

The introduction of such a clause will throw upon the 
Court not only the heavy burden of deciding petty applications 
of.a vexatious nature,, but also of practically administering 
the trust institution. The Court should as far as possible 
be saved the trouble of directly or indirectly interferimg with 
the internal mansgement of temples and rust. pro- 
perties. It is not the function of a Civil Court to concern 
itself with the management of any institution except in so far as 
it is permitted by the Civil Procedure Code. In Narayana- 
murthi v. dchayya Sastrulu (5) the learned Judges observe 
at page 718: “It is far from desirable that Courts should 
assume to themselves the continued supervision of institutions, 
for the management of which-they are called upon te frame 
schemes.” > They further remark. “We are disposed to con- 
sicer though in the view we are taking it is unnecessary to de- 
cide the point that such decrees are ultra vires having. regard 
to the express provisions of S. 92 of the Civil Pocedure Code 
which makes it imperative that for the purpose of getting 
certain relief in respect of public charities, , suits should be 
‘instituted by persons interested after getting the sanction of 
the Advocate-General.” .Narayanamurthi v. Achayya Sas- 
trulu (5) was followed by Spencer and Madhavan Nair, JJ. 
in C. M. A. No. 75 of 1925. 

' The causé of action of the appellants is purely a private 
one and it has nothing to do with the scheme and therefore 
their application was rightly dismissed by the Lower. Court. 


“This appeal is dismissed with: costs. 
A. S. V. Appeal dismissed . 


5. (1924) 47 M L J 714. 
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Ix THE High COURT oF JUDICATURE AT MADRAS." `. 


PREsENT:__MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. 


The Deputy Collector, Cocanada... Æppellant* (Referring 
A : Offcer) 
v. 
The Maharajah of Pittapur... Respondent (1st clatmant). 

‘Land Acquisition Act, S. 31 (2), Proviso (3)—Applicability—Excess pay- 
ment wrongfully made—Remedy of aggrieved party—Liability of Government 
fo pay Jim. 

Proviso (3) to S. 31 (2) of the Land Acquisition Act only comes into 
operation when S. 31 (2) itself has been obeyed, and goes not apply to a case 
of excess payment wrongfully made, It is not right that Government should 
throw on a party, whose property it has compulsorily acquired, the risk and 
burden of recovering the compensation frony some one else to whom Gcvernment 
has wrongfully paid it. 


. Appeal against the order of the District Court of Goda- 
vari, dated 4th:August, 1923, in E. P. No. 64 of 1923 in 
O. S. No. 164 of 1920. 


The Government Pleader for appellant. 
S. Srinivasa diyangar and S. Fenkatesa Aiyangar for 


' respondent. 


The Court delivered the following 


JUDGMENT :__The award of the District Court directed 
chat the amount awarded by it should be paid to each party. 
We think this. is a clear direction that Government:shall pay 
to each party the amount awarded to him. That is the 
essential motive and meaning of an award and Government 
is bound, prima facie, to supply the money requirec to pay 
each party the amount of compensation due to him. 

In the present case unfortunately, the Deputy Collector 
had not obeyed*S. 31 of the Land Acquisition Act, and.instead 
of depositing in Court the amount to be apportioned, paid 
over to the tenants the amount awarded by him to them. Con- 
sequently, when the District Court increased the Zamindar’s 
share of the total compensation, the balance due to him was 
not available in Court for payment over to him. The Govern- 
ment view is that the Zamindar must récover it from the 
tenants *to whom it was paid in excess. The Government 
Pleader calls in aid the third proviso to S. 31 (2). We do 
not think this proviso has any application. It only comes into 
operation when S. 31 (2) itself has been obeyed, and does 








+A A O No. 391 of 1923. roth Decenfber, 1925. 
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not. appły to a case of excess payment wrongly made . [see 
Rajah Nilomini Singh Deo Bahadur v. Ram Bandhu 
Rai (33. ; 


We think that Government was bound, under the provi- 
sions of the Land Acquisition Act, to have ready in the Dis- 
trict Court the amount awarded by the Referring Officer for 
distribution according to the decision of the District Court. 
If the District Court had, in a proper reference, increased 
the amount cf compensation, Government is bound to pay into 
Court the amount of increased compensation. ‘The principle 
is not altered when an apportionment of the compensation 
amount is increased, and if the Referring Officer had obeyed 
S. 31, the necessary money would have been there. [Itis not 
right that Government should throw on a party, whose pro- 
perty it has compulsorily acquired, the risk and burden of 
recovering the compensation from some one else te whom 
Government has wrongfully paid it. Whether Government 
can, by appropriate proceedings, recover the excess from those 
to whom it was paid is for Government to consider, We arc 
not preparea at this stage to grant time to Government, as 
requested by the Government Pleader, to appeal against the 
award of the District Court. It seems to us a proper award 
and the appeal time has long ago expired. 


We see no reason to interfere with the order of. the 
Lower Court and dismiss the appeal with costs. 


A. 8. NV, Appeal dismissed. 


[IN THE HIGH Court OF JupICATURE At MADRAS. 


Mr. Justice KUMARASWAMI SASTRI AND MR. JUSTICE 
KRISHNAN. 


Jarikiram ‘Chetti ... Appellant” (asi defendant) 
v. 
Nagamony Mudaliar ... Respondent (Plaintif) 


Hindu Law—IV di—Consiruction—Bequest to divided brother and hts sons— 
Nature of estate taken—Joint—T enancy or tenancy-in-common—Rules applicable 
—Joint Hindu family—Preperty tf necessary, 


A Hindu “died leaving his widow, sons, daughters and divided brothers. By 

a clause im his will he bequeathed some propertiesto my brother K and his sons.” 

The evidence disclosed that A and his sons were living together, but it was 

argued that they had no joint family property. On a question arising®as to 
*“O S Appeal No. 38 of 1924. grd April, 1925. 

"1. (1881) TLR 7 C 388: 81 A 90 (P C). 
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the nature of the’ bequest, keld, K and his sons took as tenants-in-cébmmon and 
not as joint tenants. 

Per Kumaraswami Sastri, J.7-In cases where the donees are the sons and 
grandsons and would succeed to the property of the testator in the absence of 
any ‘testamentary disposition and take the property as ancestral property, the 
presumption may be drawn where the will is silent as to.the nature of the 
estate conferred, that ‘they would take it as unobstructed heritage with- the 
same inctdents as would follow, if there was no wild. But where the donees, 
though members of a joint undivided family, are not related to the- testator or, 
though ‘related to him, would in the absence of any will either immediately or 
at a later stage take the property as obstructed heritage and only as tenants- 
in‘common, there is no reason for applying the. presumption that the testator 
by devising the property to them intended that there should be a joint tenancy. 
Case-law discussed. o ' . l ji 

Per Krishnan, Jo—If property is given in terms expressly to a joint Hindu 
family, the family would take it with all the incidents of ancestra! or joint 
family property. In each case the question has. to be decided on the words ` of 
the will whether the bequest was to the joint family or to the members of it 
individually in which case they take in severatty. If there is nothing in the 
will to show definitely and. clearly that the bequest is to the family’ and not 
the individual members thereof ‘separately, the ordinary presumption that when 
there are severai joint donees they take as tenants-in-common must prevail, | 

Per curtam:—There is nothing in Hindu Law which says that possession 
of property is a necessary pre-requisite for the constitution of a joint Hindu 


family. ji 
On appeal from the judgment of Mr. Justicc Devadoss 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in C. S. No. 166 of 1922. | 
A. Krishnaswami diyar (with him K. Rajah Aiyar and- 
K. G. Srinivasa Aiyar) for appellant. 


K. Krishnamachariar and-K..M. Bhashyam Aiyangar for 
respondent. 


The Court delivered the following : 

JUDGMENTS :_.Kumaraswami Sastri, J.: The only ques- 
tion raised ifi these appeals is whether the respondent, who is 
a legatee under the will of one O. Kandaswami Mudaliar, 
took the praperty bequeathed under the will as a tenant-in- 
common with his father and brothers or as a joint tenant. 

The will which has been probated is filed as Ex. F. The 
testator _Kandaswamt Mudaliar died leaving a widow, three 
sons and two daughters. He also left two brothers one of 
whom wa’ Kadirvelu Mudaliar (father of the respondent ) 
who was appointed executor. There was another brother 
Kri8hnaswami Mudaliar who had two sons. So far as the 
respondent is concerned, the terms of the will concerning him 
are very short... Paragraph 4 of the will says. : 


fot rrer r 
. 
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n. “Rems 4, 5, 6, 7, 8 and 9 under assets in paragraph 1 above, 1 bequeath 
and leave to my brother G. Kadirvelu Mudaliar and his sons.” 


Paragraph 5 goes on to state that in consideration of 
the help given by Kadirvelu Mudaliar as regards the business 
carried on by the testator, he bequeaths to Kadirvelu Mudalhiar 
and his two sons a lialf share in the stationery business carried 
on in the Minetva Press and Thompson and Company, that 
the stationery business should be conducted by Thompson and 
Company, that the profits arising from the same, as per 
accounts separately and correctly maintained, should be divided 
equally every year before the end of March between his sons 
on the one part and his brother and his. sons on the other. In 
case. his sons do not agree with his brother and his sons, the 
stationery and stock-in-trade were to be valued and the 
testator’s sons were to give Kadirvelu and his sons one-half of 
the estimated value. 


It appears from the evidence, and it is not disputed 
before us, that‘the testator and his brothers were members of 
a divided family and that the brothers and their children wete 
living together as members of an undivided family, though 
it is contended by the respondent’s vakil that there was no 
joint family property owned by Kadirvelu and his sons who 
were legatees aforesaid. It is also clear from the evidence 
that Kadirvelu and his sons would not, in the ordinary course, 
succeed to the properties of the testator as the testator left a 
widow, sons and daughters and that Kadirvelu and his sons 
were at best only remote heirs. 


So far as the terms of the will go, there is very little to 
‘ndicate that Kadirvelu and his sons were to take the property 
as members of a joint family with rights of survivorship. It 
is argued by the vakil for the appellant that the fact that the 
testator gives the property to Kadirvelu and his Sons without 
naming his sons and the fact that in paragraph to of the will 
the gift to the daughters provides for a sale of the house and 
the division of the sale-procceds equally among the daughters, 
if necessary, indicate that the gift to Kadirvelu and his sons 
was a gift to them as members of a joint family. It is argued 
by the respondent’s vakil that the fact that paragraph 3 of. 
the will which gives certain items to the sons of the testator 
expressly states that the property shall be the common pro- 
perty of his sons whereas the next paragraph which contains 
a gift to Kadirvelu and his sons does not make any such state- 
ment as to the property being common property shcws that 
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the testator’s intention was the other way. It is also stated 
that the clause as regards the daughters in paragraph 10 of 
the will was so worded because one of the daughters was omit- 
ted and so it was necessary to mention the names and that 
as the property was a house which could not be divided equally, 
provision had to be made for the distribution of the sale- 
proceeds. If we had to depend solely on the will and look 
to its terms for a construction of the estate which Kadirvelu 
and his sons took, I do not think it can be said that there was 
an intention displayed by the testator in express language ta 
indicate that Kadirvelu and his sons took the property as 
members of a joint family with all the rights and obligations 
arising therefrom. Some reliance was placed by the vakil 
for the respondent on the fact that Kadirvelu, who was execu- 
tor and trustee under the will, shortly after the will executed 
conveyances to the various legatees including himself and his 
sons and that the terms of these conveyances indicate that the 
donces took the property as tenants-in-comnton and not as 
JQint tenants, 


It was argued that even assuming that the intenticn of 
the testator was that the gift was to be taken by them as mem- 
bers of a joint family, the act of the executor “in conveying 
the estate to the various legatees as tenants-in-common was 
sufficient to impress the legacy with that character whatever 
may have been the intention of the testator. This question 
was not raised in the pleadings nor was it put in issue and as 
pointed out by the vakil for the appellants there are subsequent 
documents which show the dealings with the property by the 
adult members of the joint family and I do not think this aspect 


‘of the-question can be raised for the first time in appeal as it 


is-a mixed question of law and fact as to how the property 
was-treatedeafter the death of the testator. ° 


- Another question which was raised before the learned 
Trial Judge*was whether, if, Kadirvelu and his sons had no 
joint family propertics at the date of the gift, it can be said 
that they are’members of a joint undividedl Hindu family so 
as to call in aid the presumption that the gift to them was as 
joint tenants." The argument that found favour with the 
Trial Judge was that if there was no joint family property in 
existerice there could be no joint family. In cases where persons 
live together and are joint in food and worship, it is difficult to 
conceive of their possessing no property not even the ordinary 


household articles which they would enjoy in common, There 
e 


. 
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1s nothing in Hindu Law. which states that the properties 
should be-immoveable properties or that there should. be 
any minimum value which is required to constitute 
a joint family. It is therefore very difficult to say of any 
persons that live together, unless they are a number of ascetics 
owning no properties at all in the world, that there is no pro- 
perty-in-common of any sort or.kind. Nor is there anything 
in Hindu Law which says that possession of property is a 
necessary requisite for the constitution of a joint family. It 
is.no doubt true that so far as Courts are concerned, the affairs 
of a joint family can come before a Court only where property 
is involved, but that is due to Civil Courts not taking cognizance 
of disputes unless they are of a civil nature and such disputes 
can hardly arise where there is no property worth the name 
which the joint family possesses. Supposing that a family is 
joint and possess joint property, all of which is either destroy- 
ed by_fire or flood or is stolen or alienated, can it be said that 
the moment this happens the family becomes a divided family, 
and does it become joint family again if properties are again 
acquired by the members? I think it will lead to strange 
consequences if such a doctrine was upheld. I am not prepared 
to assent to the broad view that the possession of property is 
a necessary element in determining whether persons are joint 
or separate. A joint family is composed of persons who 
live together and who are joint in food and worship and the 


Possession of property is not a condition precedent to the 
establishment of their status. 4 


I do not think that the question whether the-donees had 


or had not joint family properties has any bearing on 
the construction of the will. 


In this state of things we have to fall back upon the pre- 
sumption that arises in cases of gifts of this kind, viz., gifts to 
persons who constitute a joint family. 


. In dealing with this class of cases. I think that a difference 
should be made between cases where gifts to persons who 
form a joint family are made by persons to whom they would 
succeed according to the law of. intestate succession if no will 
was mada for example, gifts by a father to his children and 
by a husband who dies without issue to his wife or daughter 
and cases where gifts are made by will by persons to whom the 
donees would not inherit and who could have no interest in the 
properties on the death of the testator but for the will. In 
the former dass of cases the authorities in Madras show that 

R—53 a 
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a presumption may be drawn that the donees were intertded to 
take the estate as joint tenants but I do not think that in 
the latter class of cases there is any ground or necessity for 
drawing such a presumption. There is a conflict of opinion 
between the various High Courts even as regards cases where 
a father bequeaths property to his sons who are members of an 
undivided family. It is unnecessary to refer to the various 
decisions of the various High Courts as their Lordships of the 
Privy Council in Lal Ram Singh v. Deputy Commissioner of 
Partabgarh (1), have summarized the authorities. Their 
Lordships observed a3 follows :— 


“It appears that there has been great diversity of opinion 
in the High Courts in India as to the effect in a Mitakshara 
family of a bequest, made by a father of property which in the 
father’s hands was self acquired, to his sons. In Calcutta, in 
1 $63, the point first arose in the case of Muddan Gopal v. Ram 
Buksh (2) when it was held that such property would be 
ancestral, and ‘this has been followed in the later case of Haza- 
ri Mall Babu v. Abaninath Adhurjya (3), decided in 1912. In 
Madras, upon the whole, the view seems to be that the father 
can determine whether the property, which he has so bequeath- 
ed, shall be ancestral or self-acquired on the principle of 
cujus est dare ejus est disponre, but that unless he expresses his 
wish that it should be deemed self-acquired it is ancestral. See 
Tara Chand v. Reeb Ram (4) and compare it with Nagalin- 
gam Pillai v, Ramachandra Tevar (5) and other cases. In 
Bombay, on the other hand, the principle of intention seems 
to have been accepted if it makes the property ancestral, but 
if there be no expression of intention it is deemed self-acquired. 
See Jugmahondas Mangaldas v. Sir Mangaladas Nathu- 
bhoy (6) and Nanabhai Ganapatrao Dhairyavan v. Acharal- 
bai (7). At Allahabad the decision was that such property Js 
self acquired. See Parsotam Rao Tantia v. Janki Bai (8) 
decided in 1997. Finally in Oudh, in the case of Rameshar 
v. Mussammut Rukmin’ (9) decided in 1909, after a review 
of all the cases, it was held that, whére self-açquired property 
is bequeathed to sons, in the absence of language clearly 
indicating the testator’s intention that the property sl.ould be 





(1923) I LR 45 All 596 : 47 ML J 260 (P C}. 
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2. @(1866) 6W R 71. 3. (1912) 17 C W N 280. 
4. (1866)3MHCR 50o. 5. (1901)1 L R24 Mad. 429 : 11 M L J 210. 
6. (1886) IL R 10 Bom 528. 7. (1886) I LR r2 Bom 122. 

8. (1907) I L R 29 All 354. 9. (1909) r4 9 C 244. 
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held by the sons subject to the incident of survivorship. it Jana am 
should be presumed that each son takes an interest which passes v. 
to his heirs at his death....................... But their Meno 
Lordships deem it unnecessary to pronounce upon these points. Fes 
It may be that some day this Board will have to decide ,be- oam 


tween the conflicting decisions of the Indian High Courts, and Sastri, J. 
it:may be that when this time comes, this Board will prefer to 

go back to the original text of the Mitakshara and put its own 
construction upon that text. TIt is not necessary to do so in 

this case.” 

In Nagalingam Pillat v. Ramachandra Tevar (5) which 
is the leading case on the subject in Madras, the will was by a 
Hindu father who was possessed of self-acquired property 
and the disposition was in favour of his sons.. Shephard, J.. 
after stating that the father might have bequeathed the pro- 
perty to a stranger and that his sons could not have called the 
dispositions in question observed: 
| “As the father is at liberty to make any disposition he pleases or to 
leave his self-acquired property to descend as ancestral property, so When 
making any disposition in favour of his son, he is at liberty to preserve for the 
property the quality of ancestral property. | Whether in any given case the 
Property was intended to pass to the son as ancestral property, or as self- 
acquired property must be a question of intention turning on the construction of 
the instrument of gift. Following the principles laid’ down in Mahomed 
Shumsool v. Shevukram (1875) 2 I. A. 7. I think that if there are no words 
indicating a contrary intention, the natural inference should be that the father 
intended his sons to take his property as their ancestral estate.” 

Yathirajulu Naidu v. Mukunthu Naidu (10) is also a 
case where a father bequeathed property to his sons; Subra- 
mania Atyar; J.; at page 373 observes as follows: 

“The remaining point for consideration in connection with 
this house is whether the sons took it as tenants in common as 
contended on behalf of the 4th defendant. The decision of 
the Judicial Committee in J ogeswar Narain Das v. Ram 
Chund Dutt (11) points out that the principle of joint 
tenancy as obtaining in Englund is quite foreign to the 
Hindu Law and that, when property is gifted to more than 
one, in the absence of anything in the grant to the contrary, the 
presumption is. that the donees take as tenants-in-commocn. 
But as implied in that decision itself joint ownership of another 
description is of course not only not foreign to the. Hindu 
system, but quite familiar to it; viz.: that special kind of which 

5. (1901) I LR 24 Mad 429 : 11 ML J 210. 
10. (r905): I L R 28 Mad 363 :15 MLJ 299. 
11. (1896) I L R 23 Cal 670 :6ML J 75. (P C) 
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the joint holding by the members of an undivided Hindu family 
is the type. And in cases like the present, the question for 
determination is but one of intention to be ascertained with 
reference to the terms of the particular will. If -he grant 
is to persons who are incapable of forming a Hindu joint 
family, they can of course take only as tenants-in-common. If, 
on -the contrary, the grant is to persons who conszitute such 
a family, even then it may be that the prima factie view is, that 
they take in severalty and that those who argue in favour of 
the opposite construction have to show some clear ‘oundation 
for it in the terms of the will. Of course, the donees here, 
the sons, were persons who could be, and were, members of 
a joint family.” 

Venkataramtah Pantulu v. Subramaniam Pillat (12) was 
a case where the will was by a father giving proper-y to his - 
sons. {ndofi Tithoji v. Kothapalli Rama Charlu (13) 
was also a case of a Hindu father bequeathing his self-acquired 
property to his sons by will and Abdur Rahim and Spencer, JJ. 
referred to Nagalingam Pillai vy. Ramachandra Tévar (5) 
with approval In Raja of Ramnad v. Sundara Pandtaswami 
Thevar (14) Seshagiri Atyar J., considered the case where 
property was given to a son by a father and observed: “In my’ 
view the fact that the defendant took the estate as a gift from 
his father will not take away the liability which would ‘have 
devolved on him if he had succeeded to the property as son 
and heir. As pointed out in Nagalingam Pillai v. Rama- 
chundra Tevar (5) where property is given by will -o a person 
who would otherwise be entitled to it as heir, the character 
of the property is not changed. The same principle should 
be-extended to transfer inter vivos.” 

In fact it was conceded in the course of the arguments 
that all the Madras cases with the exception of the casg report- 
ed in Mahalakshmi Amma v. Nagappa (15) are cases where 
the gifts are’by a father to his sons. Mahalaksimi Amma 
v. Nagappa (15) was no doubt a case where the gift was by a 
person to whom the donees would not be heirs in the ordinary 
course of events; but the judgment proceeds onthe ground 
that the terms of the will indicate that the donees were intend- 
ed-to take the gift as members of a join family, she circum- 
stance being that the adult member was to manage tHe pro- 
pertigs. As regards cases where the donees, thouzh forming 


KA D O OOO LMM 
5. (1901) I L R 24 Mad 429 : 11 M L J 210%.. 12. (1914) -6 ML T 489. 
13. (1919) 10 L W 498. “Id. (1914) 27 ML J 694. 
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members of a joint family, would not succeed in the ordinary 
course, | see no reason to extend the same principle. I can 
find nothing in the authorities which state that the mere fact 
that a gift was to persons who formed the members of an un- 
divfded family by a person to whom they would not succeed 
on intestacy or by a stranger, without more, necessarily implies 
that the donees were intended to take the gift with all the in- 
cidents of joint family property, because they are members of 
a joint family. especially as members of a joint family can 
and often do own separate or self-acquired property. It is 
a well-settled rule of Hindu Law that in cases of obstructed 
inheritance a male succeeding takes the property as a tenant- 
‘n-common and not as a joint tenant. If, as I take it in 
Nagalingam Pillai v. Ramachandra Tevar (5) the ratio 
decidendi is that because but for the will the donee would have 
taken it as ancestral property, it is therefore a reasonable pre- 
sumption to draw that where a testator gives property to such 
a person without in terms indicating his intention he intended 
it to be taken in the same character as he would have taken 
but for the disposition this would not apply to cases where the 
donees would succeed, if there was an intestacy, as tenants- 
In-common, or in eases where they would not be even rever- 
sioners to the estate but ‘strangers. There is no reason for 
it. In Mahomed Shumsool v. Sevakram (16) their Lord- 
ships of the Privy Council remark that it may be assumed that 
a Hindu knows as a general rule at all events women do not 
take absolute estate of inheritance which they are entitled to 
alienate, and that, in construing the will-of a Hindu, it is not 
improper to take into consideration what are known to be the 
ordinary notions and wishes of Hindus with respect to the 
disposal of property. In cases of persons who, like the res- 
pondent, his father and brothers in the present case, would, 
if they "succeed eventually take as tenants-in-common under 
Hindu Law, there is no reason to suppose that the testator, 
knowing this fact, intended them to take as foint tenants, it 
is more reasonable to presume that he wanted them: to take 
the ordinary estate they would have taken if they succeeded 
on intestacy and to require express words if the contrary was 
intended.by the testator. There is in my opinion little reason 
to apply the observations of the Privy Council tó cases of be- 
quest to persons who would not take the estate as joint tenants 
if’they succeeded on intestacy and much less to persos who 
would not be heirs in any event. In Rewun Persad v. 


5. (1901 I L R 24 Mad 429 : 12 ML J 210. 16. (1875) 21 A 7. 
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Mussamat Radha Beebi (17) the testator gave his widow a 
life-estate in all his property and after her decease he gave 
one-half to his brother and his sons. It was held that. the 
sons. took a vested interest in the property as tenants-in-common 
and not as joint tenants. The facts of this case show that at 
the date of the death of the testator the brother and his sons 
to' whom one-half was given were members of an undivided 
family and. that the division was only afterwards, and their 
Lordships of the Privy Council observed: “The testator after 
the death of his widow, gives the property to his brother 
Beekhary Das. After his death it becomes divisible into two 
parts.” We apprehend that they would-take as tenants-in- 
common; in fact, that they had each of them a vested interest 
in one-fourth share not to come into actual enjoyment till the 
death of the widow.” 


-© Jt is difficult to distinguish the facts of that case from 
those of the present one with the exception that the sons were 
named by the testator in Rewan Persad v. Mussamat Radha 
Bibi*(17) but in the present case the gift was to the father 
and his sons, the sons not being named; but 1 do not think 
that makes any difference. In Karuppai Nachtar v. Sankara- 
narayana Chetti (18) Sir Arnold White, C. J. and Subramania 
Aiyar and Bhashyam Aiyangar, JJ., who constituted me Full 
Bench observed at page 305: 


“It would be revolutionary to hold that all property 
which comes:to two or more persons who happen to be mem- 
bers of an undivided family is taken by them with benefit of 
survivorship, and there is no warrant whatever in the Mitak- 
shara. for such a general proposition. It has been held in 
more cases than one that the property which comes to members 
of an undivided family by devise or gift is not taken by them 
with benefit of survivorship.” . ` 


-And after preferring to the decision of their Lordships 
of the Privy Council in Venkayamma Garu v. Venkataramay- 
amma Bahadur Garu (19) they observed: 


. “But their Lordships have abstained from laying down 
that, as a universal rule, a heritage which devolves upon co- 
heirs who happen to be all or some of the members of an 
undivided family under the Mitakshara is taken by them with 
benefiteof survivorship.” 


17. (1856) 4 MIA 137. 18. (1904) I L R27 Mad 300 : 13 ML J 398(F B) 
19, (1902) I L R25 Mad 678 : 12 ML J 299 (PC) > Ba 
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Reference has been made by Mr. Alladi Krishnaswami 
Atyar to Chakara Kannan v. Kunhi Pokker (20) which was 
a case of gift by a person to his wife and children following the 
Marumakkatayam law and it was held that the donees took 
the property with the incidents of tarwad property. Here 
again it is a case where the gift is by a father to his wife "and 
children and even though there was no marriage in the strict 
sense of the term in Malabar the same intention can be as- 
sumed where a father gives property to his wife and children 
as was assumed in Nagalingam Pillai v. Ramachandra 
Tevar (5). Moreover, it would be unsafe to . apply to a 
joint family under the Mitakshara the same principle as would 
apply to tarwads in Malabar where partition is, except by con- 
serit of all parties, impossible. 


The view I take is that in cases where the donees are the 
sons and grandsons and would succeed to the property of the 
testator in the absence of any testamentary disposition and 
take the property as ancestral property, the presumption may 
be drawn, where the will is silent as to the nature of the estate 
conferred, that they would take it as unobstructed heritage with 
the same incidents as would follow if there was no will. But 
where the donees, though members of a joint undivided family, 
are not related to the testator or, though related to him, would 
in the absence of any will either immediately or at a later 
stage take the property as obstructed heritage and only as 
tenants-in-common, there is no reason for applying the pre- 
sumption that the testator by devising the property to them 
intended that there should be a joint tenancy. As pointed 
out by their Lordships of the Privy Council in Jogeswar Narain 
Das v. Ram Chund Dutt (11) which overrules the decision 
in V'yidinada v. Nagammal (21) the principle of joint tenancy 
is quite foreign to Hindu Law and that the ordinary . ‘ule is that 
Where Property Is given to two or more persons they take it as 
tenants in common. [Ít is no doubt true as pointed by Subra- 
mania Atyar, J., in Yethirajulu Naidu v Mukunthu Naidu (10) 
gifts may be made to a joint family but I think that unless the 
gifts are made m such terms as would clearly indicate that the 
donees should take them as joint family members with the 
rights cfesurvivorship, the mere fact that the donees are mem- 


.§. (190r) 1 L R 24 Mad 429 : 11 ML J 210. . 
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bers of a joint family ought not to determine that they take 
it with benefits of survivorship and with all the liabilities of 
properties which are joint family properties. 


I think the decision of the learned Trial Judge is correct 
and would dismiss the appeals with costs. 


Krishnan, J.:__The point for decision in these appeals is 
what estate did plaintiff and his brothers and his father Kathir- 
velu Mudaliar take in the suit properties under the will of his 
tather’s divided brother Kandaswamt Mudaliar, Ex. F, was 
it a Joint estate with incidents of joint family property attached 
to it or did chey take each an one-sixth share separately as 
tenants-in-common ? 


The decision turns on the words of the will. Fhe will 
says in paragraph 4 „Items Nos. 4, 5, 6, 7,8, andg9 under 
assets in paragraph 1 above, “I bequeath and leave to my bro- 
ther O. Kathirvelu Mudaliar and sons.” It is not dented 
that under this clause the five sons and their father are joint 
legatees of the properties mentioned, some of which are the 
suit properties; it is not argued that the words “and his sons” 
are mere words ot purchase. As the testator was dealing 
with his self acquisition it is.clear that it was opento him to 
give the properties to Kathirvelu and his sons as joint family 
property just as it was open to him to give them separate shares 
in the property. ‘The question is what did he do in this case. 


A good deal of argument was addressed to us as to what 
proper presumption is to be drawn in such a case. It has been 
held in Madras that where a father gives his self-acquisitions 
to his sons by a will the proper presumption is that he gave 
them a joint estate with. the incidents of joint family property 
unless the contrary is clear from the words of the will or 
otherwise. This was so laid down in Naga alingam - Pillars 
Case (5), andthat view has since been followed in this Court. 
The same view-is taken in Calcutta but in Bombay and Allaha- 
bad the presumption is held to be in favour of the view that 
the sons take such property as’self-acquired property. This 
conflict of opinion was brought to the notice,of ‘he Privy 
Council in the recent case of Lal Ram Singh v. Deputy Com- 
missioner of Partabgurh (1) but while their Lordships set 
out what they consider the views of the different High Courts 
to be on page 604 they decided it unnecessary to pronounce on 
the pænt. We must therefore follow the Madras view on 

r. (1923) I L R 45 All 596 : ya 7 ML J 260 (P C). 
5. (1901) I L R 24 Mad 429 : 11 M L J 210. m 


7 e 

ete THE MADRAS LAW JOURNAL REPORTS. 425 
the point. The present case however is not on all fours with 
the Nagalingam Pillai’s “case (5) as here we have 
a bequest by a Hindu to his divided brother and 
his sons and not one by a Hindu father to his 
sons. The Privy Council point out in page 605 that 
“the principle upon which it is contended that such property 
(that is property bequeathed by the father to his sons) should 
be deemed ancestral is that the son is only getting by his 
father’s will that which, but for the will, he would have receiv- 
ed by descent according to the Mitakshara Law.” Now this 
principle obviously cannot apply to the bequest by the divided 
brother as the legatees will not get the properties by inheri- 
tance except for the bequest. The remote contingency of 
their taking as reversioners does not affect the question. ` 


On the other hand it is argued that in all cases where pro- 
perty is given to more than one person the donees take sepa- 
rately as tenants-in-common and not as joint tenants and reli- 
ance is placed on the ruling of the Privy Council in Jogeshwar 
Narain Das v. Ram Chandra Dutt (11). No doubt that 
case lays down that the principle of joint tenancy is quite 
foreign to Hindu Law and that where property is given to 
two or more donees they take as tenants-in-common. But as 
pointed out by Subramania Atyar, J., in the case of Yethirajulu 
Naidu v. Mukunthu Naidu (10) Hindu Law is quite familar 
with one kind of joint tenancy, namely, the joint holding, by 
members of an undivided Hindu family. If property is 
therefore given in terms expressly to a joint Hindu family in 
my opinion the family would take it with all the incidents of 
ancestral or joint family property. There is nothing in the 
Privy Council decision or in the principles laid down by their 
Lordships contrary to the above veiw. If the gift is to the 
family, the family will take the property and hold it as cther 
family property and it would not matter who made the gift. 
The question therefore has to be decided on the words of the 
will whether the bequest was to,the joint familyor to the mem- 
bers of it individually ‘in which case they would no doubt take 
in severalty. ° i 

I do not agree with the learned Judge that Kathiryelu 
and his sons did not constitute a joint family on the ground 
that they had no property at all. The learned Trial’ Judge 
has accepted the argument that the existence of joint property 
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is an essential requisite to constitute a joint family. “With 
respect I am unable to accept this position. Hindus get a 
joint family status by birth and the joint property is only an 
adjunct of the joint family. So long as the status continues 
the family constitutes a joint family. The plaintiff's vakil 
concedes that even according to his argument the existence of 
a Chembu or a pot common to all the members is sufficient to 
constitute a joint family. That shows to my mind the unreal 
character of the contention. | When asked what the posicion 
of the family is before it gets joint property, whether it is a 
divided family or joint family the plaintiff's vakil could not say. 
According to him the joint family ceases eyery time when joint 
property is wholly lost and revives again when 
any joint property is again acquired. We cannot accept a 
contention leading to such a position. The possession of joint 
property is no doubt a normal incident of joint Hindu family 
but it is not in my opinion a pre-requisite for its constitution. 
in the passage in Sir Bhashyam Aiyangar’s judgment in 
Sudarsanam Maistri v. Narasimhulu Maistri (22) quoted by 
the learned’ Trial Judge, he was discussing the Mitakshara 
doctrine of ‘oint family property and not the requisites of a 
joint family. I have no doubt that Kathirvelu and 
his sons constituted a joint Hindu family when the will took 
effect. But it cannot be said that there is anything in the 
will to show definitely and clearly that the bequest was to the 
ramily and not the individual members thereof separately. The 
ordinary presumption that when there are several joint donees 
they take as tenants-in-common must therefore prevail. I 


agree with my learned brother that these appeals fail and 
must be dismissed with costs. 


Teo NVa E ES Appeal dismissed . 
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The order of a Judge rejecting an application for leave to file a memoran- 
dum of objections in forma pauperis, being merely the result of the exercise of 
discretion on the part of the Judge in a matter which was a proper subject for 
the exercise of that discretion, shouly! not be interfered with on appeal. 


Quavre—If the order amounts to a judgment within the meaning of cl. 15 
of the Letters Patent? 


Appeal against the order of the Hon’ble Mr. Justice 
Krishnan dated 11th November, 1924 on C. M. P. No. 3775 
of 1924 praying for leave to file a meinorandum of objections 
in forma pauperis to appeal No. 116 of 1924 preferred to the 
High Court against the decree of the Court of the subordinate 
Judge of South Malabar at Palghat inO.S. No. 21 of 1921. 


C. S. Swaminathan for appellant. 
P. S$. Narayanaswami diyar for respondents. 
‘The Court delivered the following 


JupemMents:_/V aller, J.:_This is an appeal against an 
order of Krishnan, J., rejecting an application for leave to 
file a memorandum of objections | in forma pauperis. It is 
argued that no appeal lies against such an order. There are, 
no “doubt, some decisions to that effect, e. g. Appasaimi v. Soma- 
sundara (1) and Banno Bibi v. Mehdi Hussain (2). But 
the former has since been expressly dissented from in Tuljaram 
v. Alagappa (3) and the latter proceeded on a ratio decidendi 
which is no longer maintainable. The pronouncement of Sir 
John Edge in Sevak Jeranchod Bhogilal v. The Dakore Tem- 
ple Committee (4) is also relied on. Speaking for myself, | 
should welcome any clear cut definition which would render 
unnecessary, the discussion which is at present almost inevita- 
ble whether a particular ordcr does or does not pass the test 
laid down in Tuljaram v. Alagappa (3). That test is never 
particularly easy of application and: would be extremely dith- 
cult to apply in a case like this. I, however, see no reason to 
consider the very large question raised by that pronouncement. 
Assuming that there is a right of appeal against an order like 
this, I think that we should not interfere. Bhe question is 
one of the excercise of discretion. That is of course, not the 
test of non- appealability, but “when the determination 
complained of is mercly the result of the exercise of discretion 
on the part of the Judge in a matter which was a proper sub- 
ject for the exercise of that discretion, the appéllate’ Court 
would rightly decline to interfere.” Desouza v. Coles (5). 


————. 
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3. bro), TL R35 Mr:i21MLJr. (FB). 
+- (1925 49 ML J 25 (PC). 5. (1868) 3 MH CR 384, 
. 


Parvathi 
Ammal 


Venkates- 
wara Aiyar. 


Waller, J. 


airathi 
Ammal 


Venkates- 
wara Alyar. 


Waller, J. 


Umamahes 


wara Mudaly 


U, 
Muniswami 
Mudaly. 


Coutts 
Trotter, C. J. 


. . 
“428 THE MADRA. LAW JOURNAL REPORTS. Í VOL. 


Here, the Judge had discretion to admit the application, but 
he thought fit not to exercise it in the appellant’s favour. I 
think that we should decline to interfere with his order. The 
appeal is dismissed without costs. One month for paying 
the necessary fees. 


* Devadoss, J.: —l agree. 
TeS Ve Appeal dismissed. 


IN THE High COURT or JUDICATURE AT MADRAS. 


PRESENT: SIR Victor Murray COUTTS TROTTER, 
Chief Justice AND’ MR. JUSTICE VISWANATHA SASTRI. | 


Umamaheswara Mudaly and others. ..dppellants* (Defts.) 
Muniswami Mudali and others... Respondents. 


Partnuership—Dissolution—Suit for--Accounts—Moneys drawn by a part- 
ner from partnership funds—Interest on—Advances—Interest on—Practice as to 
—A ppeal—Costs of—Successful party when deprived of—Error of Court below 
due to his omission to place relevant authorities before Court below—Efect. 

by a suit for dissolution of partnership, held; that the Court below erred in 
(1)allowing interest on moneys drawn by a partner from the partnership funds 
and (2) allowing interest on certain advances up to the date not.of the dis- 
solution which, had been effected by the preliminary decree but right to up to 
the date of final decree. 


-' It is not the practice to allow interest on money drawn by a partner from 
the partnership funds—be it capital or interest—unless it is so provided in the 
deed. 
Where, owing to the failure of the defendant to direct the mind of the Court 
below to the clear and conclusive authorities showing the right practice in 
regard io ithe above matters, the Court below committed an error in regard 


to the same; held, ihat, though the defendant succeeded in an appeal from its 


decree in having the mistakes set right. he was not entitled to the costs of that 
appeal. 
Appeal against the decree of the Court.of the Subordinate 
Judge of Chintyleput in Original Suit No. 28 of 1919. $ 
~ F. R. Ramachandra Aiyar “and N. S. Rangaswami 
diyangar for appellants. . 
K. S. Krishnaswami Aiyangar for respondents. 
The Judgment of the Court was delivered by 
* The Chief Justice: In this case the learned 
Judge in.making his final decree in a suit for dissolution of 
partnership has made two errors in taking the accounts: In 
the finst. place he has allowed interest on moneys drawn by a 
partner from the partnership funds_—be it capital or-interest, 


re a re jii 








Appeal No. 185 of 1923. 2sth August, 1925. 
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it does not matter—a thing which it is not the practice to allow 
- unless it is so provided in the deed. There is clear authority 
in the case of Meymott v. Meymott (1). ‘The other thing 
he has allowed is interest on certain advances up to the date 
not of the dissolution which had been effected by the prelimi- 
nary decree but right up to the date of final decree. “For 
that again there is clear English authority, Barfield v. Lough 
Borough (2), that such allowances cannot be made. The 
decree will be amended by disallowing those two items, interest 
at 9 per cent. being allowed up to the date of the preliminary 
decree. After that date the usual rate of 6 per cent. interest 
will be allowed. 


With regard to the costs of this appeal, the conduct of the 
defendants has been extremely foolish and it is probably owing 
to their foolishness in not coming to Court and not being ready 
when they ought to have gone on with this case and asking for 
an adjournment they are, responsible in part for the learned 
Judge going wrong; because, if the two cases cited above had 
been pointed out to him, undoubtedly he would have directed 
himself right with regard to this. I do not expect the “Sub- 
ordinate Judge any more than | expect myself to know the 
exact principles on which such matters are dealt with in a dis- 
solution of partnership and it was clearly the defendants’ 
business to direct the mind of the Court to the authorities 
which would have shown him the right practice. In these 
-circumstances the appeal will be allowed without costs and the 
decree will be amended in the way I have indicated. 


A. S. V. Appeal allowed. 
IN THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT: 0 MR. JUSTICE PHILLIPS. 
Gaddam Chowdanna having died 


- his legal representative ° 
C. H. Pedda Raju ... dppelani* (Defis. L. R.) 
U è 


K. T. Venkatapathinayain Varu, 
late a minor, but now declared major 
and guardian on record discharged 
(Vide order dated 22nd August, 1923 
on C, M. P. No. 121 of 1923)... Respondent (Plaintif ) . 
Inam grant—Nature of—Grant burdened with service—Grant,in lieu of 
wages—Post-seitlement grant by Zamiudar for personal service lo be rendered 
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to Zamindar in future—Resuim ptiot—Zamindar's right of—Grantec in possession 
after resumption—Status of—Trespasser or occupancy ryot—-Liabilily for rent. 

In 1806 the then Zamindar of the Kangundi estate, which was settled in 
1797 made a certain inam grant to the defendants predecessor. The grant 
Was, for 2 service to attend daily on the Zamindar as he performed devotions, 
ste, Tihere was no evidence that there was any reason for the grant except 
that the grantee should perform in the future the service enumerated. 


l Held, that the ‘grant. was one in lieu of wages and was not a grart burdened 
with service, and that the Zamindar was entitled to put an end to the service 
at his pleasure and resume the grant. 


Held further, that the defendant, who continued in pessession even after 
the Court had held that he was ot entitled to resist resumption of the inam, 
must be aeemed to have retained possession not as a trespasser but as an occu- 
pancy ryot, and was bound to pay rent for the lands in his holding. 

Second Appeal against ‘the decree of the District Court 
of North Arcot at Vellore in A: S. No. 12 3 of 1920 preferred 
against the decree of the Court of the Sub-Collector of Tirup- 
pathur Division iri Summary Suit No. 14 of 1925. . 

B. Somayya for appellant. ) 

K. V. Krishnaswam: Aiyar and N. Swaminathan for 
respondent. l 

The Court delivered the following 

JUDGMENT:__In this case the. appellant-defendant was 
the holder of a certain inam grant given by the Zamindar of 
Kangundi whose representative is now the plaintiff-respondent, 
in 1806. Both the Lower Courts have found that this estate 
was settled in 1797 and consequently this grant to the defend- 
ant’s predecessor was a post-scttlement grant. The only’ 
evidence of the nature of the grant is contained in Ex. A which 
says that it was for a service to attend daily on the Zamindar 
as he performs devotions, elc. This undoubtedly is a personal 
service to the Zemindar, and the question arises as to whether 
it is resumable or not. It does not appear to be a grant bur- 
dened with service, but rather a grant in lieu of wages, far 
there is no evidence that.there was any reason for the grant 
except that the grantee should perform in the future the ser- 
vice enumerated. ‘That being so, it has always been held in. 
this Court that the Zemindar is entitled to put an end to such 
service at his pleasure and resume the grant, and I need only 
rcfér to the case in Vadtsapu Appandora v. Vyricherla Veera-. 
bhadra Raju»Bahadur (1) and Gajapati Maharaju Garu v. 
Sondi Prapalada Binoyi Ratno (2). I agree, therefore, with 
the Lawer Courts that the Zemindar was justified in resuming 
the grant. 


1.' (1911) 2 M WN 406. 2. (1914) M WN 179. 
\ 
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A’ further contention is then raised that the Zemindar is 
‘not entitled to claim rent from the defendant because he is not 
a ryot within the meaning of the Estates Land Act. This 
plea was. not taken specifically in the written statement, appa- 


rently because if successful it involved the result that the de- 


fendant being a mere trespasser would be liable to eviction. 
Now the point is pressed apparently because an  ejectment 
suit would be barred by limitation. However the point has 
been raised now and must be decided, as it was raised in the 
trial Court at a late stage. The contention here is that the 
defendant was originally a landholder and that when the 
grant was resumed he must be decmed to have continued as a 
trespasser, for he had never been a ryot. This, however, 
ignores the conditicn of affairs at the time of the grant. It is 
not in evidence whether the grant was of the whole land or 
only of the melwaram; but it has been held in this Court in 
Gajapati Maharaju Garu v. Sondi Prahlada Binoyt 
Ramo (2) a decision which was followed jn 
Idulityly Siyyaddi v. Sri Raja Viswaswara Nissuka (3) that a 
Zemindar is not entitled to eject grantees from the lands as a 
result of such resumption and that the usual presumption of 
occupancy right must be raised in their favour. If that is 
done in this case, it must be presumed that the defendant who 


is in occupation of the land has a right of permanent occupancy. 


I think also the same result would be obtained by the ordinary 
presumption that a person’s possession must be ascribed to 
legal origin rather than to an illegal one. Here the defend- 
ant continued in possession even after the Court had held that 
he was not entitled to resist resumption of the inam. If we 
apply this ordinary presumption it follows then that defendant 
must be deemed to have retained possession not as a trespasser 
but as an occupancy ryot. In whichever way-the question is 
viewed, the result is the same, namely, that the’defendant was 
in occupation as an occupancy ryot. As such, he is bound to 
pay rent for the land in his holding. The quéstion of what 
is the right amount of rent has not been discussed in this suit 
for the defendant has not pleaded that what is demanded is 
wrong and therefore that does not arise for determination 
here. ° a 
= The second appeal is accordingly dismissed with costs. 


ALS. V. Appeal dismgssed. 


2. (1914)°M W N 179. 3. (1914) 18 MLT 142. 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 
| PRESENT :__.MR. JUSTICE RAMESAM. 
Koochu Aiyar alias Venkatasubbaier ... Appellant® (Deft.) 
Ui: 
Vengu Ammal and another ... Respondents (Plaintiff 
and party Respondent). 
Succession Certificate Aci, S$. 16—Effect—Debt—Payment of, before grant 


of certificate to person really entitled (other than holder of certificate)—If a good 
defence lo suit by certificate-helder. 


Where the debtor has paid the debt before the grant of the succession certi- 
ficate to the person really entitled to the debt (other than the holder of the 
certificate), it aflords a complete defence to the suit by the certificate-holder. 
The onlv effect of S. 16 of the Succession Certificate Act is—if the debt re- 
mained unpaid up to the grant of the certificate. the certificate is conclusive and 
compels the debtor to pay it to the certificate-holder. 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Tinnevelly in A. S. No. 83 of | 
1922 (A. S. No. 782 of 1922, District Court, Tinnevelly) 
preferred against the decfee of the Court of the District 
Mumsif of Tinnevelly in O. S. No. 192 of 1921. 

C.F. Ananthakrishna Aiyar and K. Venkateswara Aiyar 
fer appellant. . 

K. Rajah Aiyar and P. V. Krishnaswami Aivar for res- 
pundents . 
The Court delivered the following 


JupGMENT:__The respondents now agree to the second 
appeal being allowed and they admit that the sucession certi- 
ficate has been rushed but plead that they are not liable for 
costs as the decrees in the Courts below were obtained on the 
footing of the Succession Certificate which was then subsisting. 


Mr. Ananthakrishna Aiyar argues that, even on the foot- 
ing of the succession certificate, he could plead and prove 
payment before the grant of the certificate to tht person 
lawfully entitled and the decision of the Courts below is wrong. 
lL agree with him. The degisions relied on by the Courts 
below do not support the view taken by them. In Damothar 
Pachapurkar v. Zinga Kom Kandlkia (1) the plea was not 
that the payment was made to a person (other than the holder 
of the certificate but) really entitled to collect the debt. 
Whether it is correctly decided or not, it did not deal with 
the qyestiort arising in- this case. In Muthiah Chettiar v. 
Ramanathan Chettiar (2) there was no plea of payment to 

E i id AA a EOE Oy ee Eines EOE Sees eT 
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another and the sentence relied on is a mere casual observation 
and was not meant to decide any point arising in the case. 
In Meenakshi Achi v. Anantanarayana Aiyar (3) no payment 
to another was pleaded. The only question was who should 
continue the suit of the creditor who died during its pendency. 
The widow produced a succession certificate and claimed to 
proceed with it. The defendant said that the undivided bro- 
ther of the deceased was the proper party but he disclaimed 
any such right. The point arising now did not arise there. On 
the other hand the case in Purshotam Mansukh v. Ranchhod 
Purshotam (4) (a decision of Westropp, C. J., Melvill, 
Gibbs and West, J}.) decides that the debtor can show that he 
paid to the person really entitled to receive though not to the 
holder of the certificate, before the grant of the certificate. In 
my opinion this case lays down the correct principle and I 
agree with it, and hold that where the debtor has paid the debt 
before the grant of the certificate to the person really entitled 
to the debt (other than thc holder of the certificate), it affords 
a complete defence to the suit by the certificate-holder. The 
only effect of S. 16 of the Act is_if the debt remained unpaid 
up to the grant of the certificate, the certificate is conclusive 
and compels the debtor to pay it to the certificate holder. 
See The Oriental Government Security Life Assurance Gom- 
pany, Lid. v. Ventedu Amiraju and others (5). 


The District Munsif ought to have made.the defendant’s 
wife a party and framed an issue as to the genuineness of the 
will and then tried the case and the other suit together, instead 
of this, he made a suggestion which, if not actually absurd. 
verges on it. The defendant’s petition to make his wife a 
party was dismissed erroneously. 


Apart from all this, there is no bona fides in the plaintift’s 
claim. , Her main object was to attack the wild which has now 
been found genuine. Her attack against the will was frivolous 
having regard to the history of the family and of the circum- 
stances under which the will Was executed. 


The second appeal is allowed and the plaintiff must pay 
the costs of the appellant in all the three Courts. ji 


A..S. V. Appeal allow... 





— — 
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In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT: — MR. Justice OpGers AND Mr. Justice 
MADHAVAN NAIR. 


Kijanar Sheshappa Shetty ... Appellani* (Defendant) 
e D 
Kijanar Devaraja Shetty ... Respondent (Plaintif). 


Aliyasanthana Law—Jains—Marnriage expenses of junior member—Liability 
of ejman to pay—Marriage expenses ipart of “right to maintenance,” 


The marriage ‘expenses of a junior member -of a Malabar tarwad or Aliya- 
santhana family should be defrayed by the karnavan or ejman provided that the 
family has adequate funds and the karuadan or ejman has no valid and proper 
objections to the marriage, Such expenses form part*of a junior members 
“right io maintenance.” Case law discussed. 


The constitution of such families and the rights of junior members thereof 
discussed, 


Second Appeal against the decree of the District Court 
of South Kanara in A. S. No. 27 of 1922 preferred against 
the decree of the Court of the District Munsif of Puttur in 
O. Ss No. 679 of 1920. 


B. Sitarama Rao for appellant. 
K. Y. Adiga for respondent. 


The Court delivered the following 


JupcmMent :__We are invited in this second appeal to set 
aside a decree by which the Court of appeal below in concur- 
rence with the Court of first instance gave the plaintiff a sum 
of Rs. 1851-9-3 on. account of expenses incurred by him for 
performing his marriage. The plaintiff is a Junior member 
of a family of which the ‘ejman’ is the defendant. The parties 
are Jains of South Kanara governed by the Aliyasanthana Law. 
In reply to the plaintiff s claim, the defendant pleaded that he 
is not the ejmafi, that the plaint property is not family prow 
perty, that the marriage was not arranged or performed with 
his consent and hat, in any event, the ejaman of an Altyasan- 
thana family is not bound in law to contribute for the marriage 
expenses of a junior member. The Lower Courts everruled 
all these pleas. As regards the want of consent alleged bv 
the ejman, it is conceded for the appellant that the. Lower 
Courts should be deemed to have found that the ejaman with- 
hcid his consent for the marriage perversely and on no justi- 
fiable grounds. In these circumstances, Mr. Sitharama Rao. 
argues that the Lower Court’s decree is contrary to law 


"S. A. No. 787 of 1923. 2nd November, 1925, 
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because (1) the law does not recognise the union between a 
man and woman following the Aliyasanthana law as a valid 
and binding marriage and (2) this item of expenses should 
not on any account be included within the rule making mainte- 
nance a proper charge on the revenue of the family. The 
Important question for our decision is whether the plaintiff, a 
junior member of an Aliyasanthana family, is entitled to claim 
his marriage expenses from the ejaman of the family. 


The Aliyasanthana system is very similar in its incidents to 
the Marumakkathayam law [see Subbu Hegadi v. Tengu (1) 
and Muthu Amma v. Gopalan (2)|. A karnavan in Malabar 
is the senior male member of a group of persons, all of them 
tracing their descent in the femalc line from a common female 
ancestor owning joint property under “the absolute con- 
trol and management of the karnavan. This group forms a 
Marumakkathayam tarwad [see Kenath Puthen Voi Shuppu 
Menon vy. Narayanan (3)}. The powers-and rights of the 
karnavan, who corresponds to the cjman of the Aliyasanthana 
family, have been laid down in various decisions of , this 
Court. Large and absolute though his powers be over the 
achninistration of the tarwad property and _its funds, the re- 
gulation of the tarwad’s internal economy, and the protection, 


control and supervision of the junior members, it should never 


be forgotten that the tarwad property in his possession is not 
exclusively his own, but he owns it along with the other mem- 
bers only as a co-proprietor. As observed in Narayani v. 
Gobinda (4) “although as a senior member he enjoys special 
consideration, he has no higher claim in the enjoyment of the 
income than any other member of the family.” The right of 
ownership ts of overwhelming importance to the junicr mem- 
bers as it clothes them with very valuable rights which they 
can enforce against the karnavan. The status of a member 
df a Malabar tarwad carries with it four distinct rights, viz., 
(1) a right to be maintained by the karnavan, (2) a right to 
sec that tarwad property is nog alienated othefwise than in 
accordance with law, (3) a right to become the tarwad karna- 
van, when he' becomes the senior male member, and (4) a 
right to a share if a partition were made and the tarwad 
broken up by common consent [Moidin Kuthi v. Krishgan'(5 ) 
[brayan Kanhi v. Komamutti Koya (6) and Muthu Amma v. 


1. (1869) 4 MH CR r96. 2. (1912) ILR 36 Mad 593 123 M È J 496. 
3. (1904)1 L R 28 Mad 182 at p 18804 ML J 435. 4. (88I L R 7 Mad 352 
5. (1887) Iob R ro Mad 322. 6. (1892) ILR 15 Mad sor :2M L J 255 
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Gopalan (2),]. To these might be added another right, viz., 
a right to bar an adoption [Chandu v. Subbu (73). 

Of these rights obviously the most substantial one is the 
right to “maintenance,” as such a right is the mode m which 
the right of ownership in the tarwad property is most effectively 
enforced by the junior members. The value of such a right 
in the case of persons living under a system of law which does 
not sanction compulsory partition, nor recognises son’s claims 
against the father cannot be overestimated. The nature of 
this right has been thus described by Seshagiri Aiyar and Bake- 
well, JJ. w Ammani Amma v. Padmanabha Menon (8) .“The 
allow ‘ance claimed by an anandravan of a Malabar Tarwad or 
by a junior member of a joint Hindu family i is not as a depend- 
ent upot the owner of the property, but as one who, in his own 
right, is entitled to participate in the income. The common 
law in both cases having vested the management in the senior 
member, the claim for separate maintenance is an index of 
proprietorship and not founded upon moral or quasi-legal 
obligations or inability to maintain himself or herself. ..... 
It is*clear that the right of a member of a tarwad for an 
allowance is an incident of co-proprietorship in the property 
of the tarwad and that consequently that right cannot be 
dented unless circumstances show that the tarwad is not in a 


‘position to give a separate allowance.” [See Achutan Nair v: 


Aunjunni Naw (9); Maradevi v. Pammakka (10); Kunhi- 
krishna Menan Karnavan v. Kunhikav Ammal (11) and 
Govindan Nair v. Kunju Nair (12)]. 

The term “maintenance, as has been pointed out, is 
often loosely applied. In its limited sense, as understood in 
Malabar, it means the expenses required for food, raiment 
and oil; in its more comprehensive sense, it includes what is 
usually called in Malayalam “menchilavu,” which is treated 
as a part of maintenance [see Govindan Nair vy.” Kunju 
Nair (12)]. According to Sundara Aiyar, J., the word 

“menchilavu” ie used to designate a part of what is required 
for the support of a person and is distinguished from what is 
strictly necessary for food and raiment. Legally it may be 
taken to mean part of what would be included in the terms 
“maintenance” and “necessaries.” Sadasiva Atyar, J., states 
that “the literal meaning (of the term ‘‘menchilavu’”’) seems to 

8. (P12) I LR Mad 1075.35 ML J 509. 9. (1903) 13 ML J 499. 

10. (1911) I L R 36 Mad 203 :22 ML J 309. 11. (1918) 35 M L J 565. 

12, -(1919) I L R 42 Mad 686 : 36 M L J 565. 
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be ‘excess expenditure.” | take it thatit'means that it- is 
usually allowed beyond what is strictly required for food and 
clothing alore. Under the expression, therefore, come the 
sums which are required for keeping up a respectable appear- 
ance consistent with the position and dignity of the family to 
which a person belongs, sums required for a reasonabie amount 
of travelling to holy places in the case of a member of an 
aristocratic family, etc., for slight convenience and comforts. 
which though they might be called luxuries when indulged in 
by a low class individual, would come under the head of 
“necessaries” in the case of persons belonging to families 
which cannot be classed with the lower sections of the com- 
munity.” See Valia Konikkal Edamkelu v. Lakshmi Nettyar 
Amma! (13). In Ravanni Achan v. Thankunni (14), 
Phillips, J., described “menchilavu” as ‘a luxurious form of 
maintenance as distinguished from bare maintenance’ and 
stated-that “the claim to both must be treated as based on the 
same footing.’ Coutts Trotter, J., as he then was, and 
Kumaraswami Sastri, J., observe that “menchilavu” which has 
been translated as “maintenance” is said to be indistinguisha- 
ble from maintenance of the members of a Hindu family.” 
5. A. Nos. 2556 and 2557 of 1912. The loose application 
of the word, as pointed out above, is due to the fact that the 
English word “maintenance” is not, strictly speaking, a correct 
equivalent of the Maiayalam word “chilavu” of which it is 
generally understood to be a translation. The term means 
“expenses” and is comprehensive in its significance, The 
right to niaintenanée is the right to claim one’s “expenses” 
which obviously must be of various kinds. 


By the enforcement of this right which, as already men- 
tioned, is given to a member of a Malabar tarwad or an 
Aliyasanthana family by reason of the proprietary interest 
possessed by the member in the family property, the junior 
members have been able to secure legal recognition of their 
claims not only for the cost of the “bare necessaries of life,” 
but also for the expenses legitimately incurred for eager 
treatment” [Kelu Achan v. Umala Achan (15)], and also 
for arrears of “menchilavu” (for instance, WAA “for 
clothes, ofl, soup, tea, coffee and confectionary) Ravanni 
Achan*v. Thankunni (14); see also Valia Konikkal Edamkelu 
v. Lakshmi Nettyar Ammal (13) assuming that there arg ade- 


=. 
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quate funds at the disposal of the family. The decision in 
Krishnan v. Govinda Menon (16) recognising the obtigation 
of the karnavan to educate the junior member, declared that 
it Was not incumbent on him as part of his duties to “give the 
junior members education through the medium of the English 
language or on western lines.” Such a claim if . made now 
would, for its decision, as suggested in the judgment itself, 
depend upon the question whether such a education “has not 
become essential.” In Neéelakanta Thuruvambu v. Ananta 
Narayana Aiyar (17), it was held that having regard to the 
circumstances of the family which wasa well-to-do one “a 
contract by a karnavan engaging a tutor for the purpose of 
teaching the English language on reasonable terms asto re- 
muneration for the members of the family is binding upon the 
succeeding karnavan and that the debt thus due is pavable out 
of the assets of the family.” If all these claims can be 
recognised as legal, whether they come under the strict designa- 
tion of “maintenance” or not, the claim for the allowance be- 
ing based on the junior member’s co -proprietorship of the joint 
Farhily property, we fail to see why the marriage expenses of a 
junior member of a tarwad or Aliyasanthana family should not 
also be defrayed by the karnavan or ejaman, provided ihat the 
family has adequate funds; and the karnavan or ejman has 
no valid and proper objections to the marriage. 

The junior members of an Altyasantana family or a 
Malabar tarwad are not expected to live in a perpetual state. 
of celibacy, and it ts not denied that marriage is a necessary in- 
cident in the normal! life of individuals in Kanara and Malabar 
as in other parts of the country. It has been held in Srinivasa 
Miyangar v. Thiruveurkatathaiengar (18) and G opalan v. 
Venkalaraghavadu (19), that the marriage of a male govern- 
ea by Mitekshara Law is a necessary Dure upon the family. 
We have beer? presscd with the argument that as under the 
Aliyasanthana law union of man and woman is, “‘in truth, nota 
marriage but a state of concubinage into which the woman 
enters of her choice and is at liberty to change when and as 
often as she pleases.” See Subbu ` Hagadiev. Tongu (1). 
There can be no legal obligation on an ejman or a karnavan to 
detray the expenses of the so-called marriage. . In our 
opinion, this argument has absolutely no bearing on the, deci- 





16. (1898) § MI, J 294. 17. (1907) 19 M L J 590. 
s 18. (1912) T L R38 Mad 556 :25 M L J 644. 
19. (1915) I L R zo Mad 632 :29 M L J 710. 
rı (1869) 4 MHCR 196. . 
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sion of ‘this question. The prevailing system of marriage is 
a well-recognised and time honoured social institution sancti- 
fied by the long usages of the society to which the parties be- 
long. The fact thet the Courts have refused to consider it 
as'a valid marriage in law is no reason why the family, if it 
can afford the means, should refuse to defray the expenses for 
the marriage of a junior member. In our opinion, the 
marriage expenses of a junior member of a Malabar Tarwad 
or Aliyasanthana family form a part of his “right to 
maintenance.” 


The cases referred to above do not by any means exhaust 
the variety of expenses for meeting which an anandravan can 
make a valid claim against the karnavan of the tarwad. It 
has been held in Subbu Shettithi v. Krishnacharya (20) though 
guardedly, that in certain circumstances a karnavan is entitled 
to raise money on the security of the family property for the 
defence of the members of the family charged with ‘rioting’ if 
thc money cculd not otherwise be procured. The exact legal 
basis for the liability of the tarwad property is not stated “in 
the judgment; but the observations of Miller and Krishna- 
swami Atyar, JJ., in S. A. No. 359 of 1906 an earlier case__ 
that “there is some evidence that some money was borrowed 
for expenses of the defence of a member of the family who 
was prosecuted in a criminal case but the nature of the criminal 
case does not enable us to say that the defence was for a family 
purpose,’ would suggest that the question to be decided would 
be whether the expenditure is for a family purpose though the 
jucigment does not show the exact bearing of the nature of the 
criminal case; on the question of family purpose. In a still earli- 
er case, 7. ¢.,5 A No.28 of 1888,without referring to the nature 
of the criminal charge and its connection with the question of 


family purpose) the available papers do not shaw what the 


charge was), Sir Arthur Collins, C. J. and Parker, J., held 


that “the Lower Court rightly decided that the money borrow- 


ed for the purpose of defraying the expenses incurred 
in a criminal charge against the karnavan and two senior 
anandravans was a debt incurred for the tarwad purpose and 
binds the tarwad.”’ In our opinion, the cases discussed above 
are but illustrations of the rule that the junior member ‘of a 
Malabar tarwad or Aliyasanthana family is entitled to claim 
from the karnavan or ejman for his maintenance a¥ his 
“necessary expenses” the justification for such a demand 
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being his undoubted co-ownership of the tarwad property. Such 

expenses when defrayed by him would be expenses incurred by 
the karnavan for tarwad purposes and would bind the tarwad. 
What expenses are necessary may, in disputed cases, be safely 
left to the decision of Courts. The principle is thus stated by 
Sundara Aiyar, J., in his treatise on Malabar Law: “The 
rule of law is that the anandravan should be allowed for his 
maintenance what is reasonable and proper having regard to 
his needs and having regard to the position, affluence and status 
ot the tamily. What is reasonable and proper will depend upon 
the circumstances and the times and would be a pure guestion 
of fact.” ‘There is nothing in the conclusion we have reached, 
contrary tö the principle of the Malabar or Aliyasanthana 
law. 


We are fortified in our conclusion that the junior mem- 
ber is entitled to claim his marriage expenses by the decision in 
Parvathi v. Kamaran (21). [t was held in that case that in 
North Malabar the male members of a Nayar tarwad are by 
custom entitled to receive from the karnavan an allowance for 
the maintenance of their consorts and children while living in 
the tarwad house. Inthe present case the junior member 
does not pitch his demand so high. He claims only the 
expenses incurred for the performance of his marriage. Itis 
well known that the Altyasanthana people in South Kanara 
have advanced further towards the paternal family than have 
the Marumakkathayam people in Malabar. Tt is the recog- 
nised practice in South Kanara for the woman and her-minor 
children to live with her husband [see Subbu Hazadi v. 
Tongu (1)]. [tis a common practice in North Malabar and 
a growing practice in South Malabar [see Parvathi v. 
kemian (21), and Muthu Amma v. Gopalan (2)']. 
As this decision is based upon the custom in North «Malabar 
which exists in an intensified form in Kanara, it follows that a 
junior member under the Aliyasanthana system also would be 
entitled to claim such. expenses. If so, his right to claim the 
expenses of his marriage should be undoubted and, as we have 
shown there is nothing 1 in the principle of Ali yasan hana law 
against the Ai of such a right. à 


W e are asked not to place much reliance on the decision 
in Parvathi v. Kamaran (21) as its authority | is alleged to be 
ar. (1883) I L R 6 Mad 341. 1. WA PE 9S: 

2. (1912) ILR 36 Mad 593 :23 ML J 496. 
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somewhat shaken by the observations of the learned Judges, 
‘who decided the case reported in Pavanni Achan v. Than- 
kunni (14). In that case Phillips and Napier, JJ., held 
that an  anandravan of a Malabar tarwad is 
not entitled to claim, maintenance from his 
tarwad for his wife, who beiongs to another tarwad, and much 
less is he entitled to claim for her any “menchilavu.” The 
learned Judges think that to allow such a claim put forward 
by the anandravan would be to uphold the claim of the wife 
for maintenance from her husband’s tarwad and then they 
refer to Parvati v. Kamaran (21) and point out that even in 
that case the , proposition contended for was 
described as inconsistent with the principle of 
Marumakkathayam law. With due deference, it 


seems to us that the true significance of the claim. 


advanced on anandravan’s behalf has not been correctly appre- 
ciated by the learned Judges. By asking for an allowance 
for the maintenance of his wife the junior male member of a 
Malabar tarwad is not asking the Court to hold that his wife 
has a right to recover maintenance from his tarwad. In so 
doing, he is only asking the Court to give effect to his right to 
recover from the karnavan expenses for his own maintenance 
of which “bharyachilavu” (wife’s expenses) as it is called in 
Malabar is a necessary part. As observed in Muthu Amma 
v. Gopalan (2) by Sundara Aiyar and Sadasiva Aiyar, JJ. 
Parvathi v. Kamaran (21) held that a male member 
of a Marumakkathayam tarwad is entitled to an 
allowance for his consort and children living 
with him, that is, in computing the amount to which he is en- 
tilled for his own maintenance, the fact that he has to maintain 
a wife and children should be taken into account. The 
claim of a junior member of a Malabar tarwad to receive from 
the karnavan an allowance for the maintenance 8f his wife and 
children, though described as inconsistent with the principle 
of Marumakkathayam law, wag still allowed ia that case as 
the custom was found to support such a claim. In our opinion, 
the effect of the decision in Parvati v. Kamaran (21) cannot be 
minimised by the observation “that the finding in that case 
(as regards custom) based on the evidence of two witnesses 
was not objected to.” This case has been referred to appa- 
rently with approval in Marudevi v. Pammakka (104 and ex- 
pO Se EARS Te RSE aol PY “ee 
2. (1912) ILR 36M 593: 23 ML J 496. 
ro.  (rgrr) T L R 36 Mad 203 :22 ML J 309 
14. (1919) L&R 42 Mad 789 :37 M LF 157. 2r. (1883)I L R 6 Mad 341 
R__56 . 
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plained as shown above in Muthu Amma v. Gopalan (2) and 


has always been looked upon by the community following these’ 
systems of law as enunciating a well-known and correct princi- 
ple of customary law. In this connection it may be interest- 
ing to note the following observations occurring in the Malabar 
Marriage Commission Report as regards this custom. “But 
so well established is the custom that the High Court has held 
tnat the maintenance of the ‘wives’ and children of the junior 
members (residing with their ‘husbands’ in the husband’s 
tarwad) is a charge which the karnavan of the junior members 
is bound to meet. The High Court allows that the ruling 
would seem inconsistent with the principles of Marumakkatha- 
yam law, but the answers to the interrogatories and the evi- 
dence taken by the commission show that the ruling’ is really 
and truly in accordance with existing usage.” [The italics are 
are ours]. 


For the above reasons, we hold that the Lower Court's 
decree awarding the plaintiff the expenses for his marriage is 
correct. Tt has not becn argued.beforc us that the amount 
is excessive. This second appeal is dismissed with costs. 

T. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE RAMESAM. 


Angadi Mallappa and others .... Appellants™ (Defendants ) 
v. ` | 
Neelana Gowdra Kare Gowd 
and another ... Respondenis (Plaintifs-). 


Decree—Binding nature of—-Death of debtor—Suit against alleged heirs not 
in possession—Decree uot binding on real heirs. 

After the death of a person, his creditors filed a suit against certain persons, 
whom they alleged to be his heirs and certain others who were impleaded as 
being in possession of his csiate. The former remained ex parte while the latter 
were found to have colluded with the creditors in allowing a decree to be passed. 
Heid, ihe decree obtained was not bindjng on the real heirs of the debtor. Where 
a decree is obtained without fraud or collusion against persons in possession of 
the deceased debtor's estate, it will be binding on the rgal heirs. but where 
there is no such possession, a decree obtained: against persons alleged to be the 
heits of the deceased, however bona: fide the suit may be, is not pinging on the 
reai heirs. Case law discussed. ‘ 


Second Appeals against the decrees of the Court df the 
Subogdinate Judge of Bellary in A. S. No. 27 of 1924 (A.S. 


#S, A. Nos. 198 and 199 of 1925. 1st December, 1925. 
2. (1912) I LR 36 Mad :23 ML J 496. - 
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‘No. 39 of 1924 on the file of the District Court of Bellary) 
and in A. S. No. 28 of 1924: (A. S. No. 40 of 1924 on the 
file of the District Court of Bellary) respectively, preferred 


against the decrees of the Court of the District Munsif of 


Hospet in O. S. Nos. 411 of 1922 and 629 of 1922 ` 
respectively. , 


V. Govindarajachari for. A. Krishnaswami Aiyar for 
appellants. 
Y.-S. Narasimhachar {for respondent. 
“The Court delivered the following 
JupGMENnt :— These second appeals arise out of two suits 





which are connected and similar in nature. -The plaintiffs are 
the same in both the-suits and defendants 2 to 13 are the same 


in both the suits, only the rst defendant 1s different. The 
facts are: One Linganna Gowd died about the end of 1915 
The defendants 2 to 13 ot these suits alleging themselves to 
be the creditors of Kare Gowd, the deceased, in respect of 
certain promissory notes, filed a suit, O: S; No. 176 of 1916 
to recover the amount. Tn that suit there were 6 defendants. 
First and second defendants were the sisters of Kare Gowd; 
the third ‘defendant was the sister’s son and defendants 4, 5 
and 6 were impleaded as parties on the ground that they were 
in possession of some of the properties of the deceased. 
Defendants 1 to 5 never appeared. The sixth defendant 
alone filed.a written statement but he too did not appear at 
the time of the trial. A decree was given on the notes. Some 
time after the present plaintiff's fled O. S. No. 697 of 1919 
for a declaration that they were the heirs of. Linganna Gowd. 
In that suit the creditors abovementioned and all other per- 
sons in possession of the properties of the deceased were made 
parties and they obtained a decree. The decree-holders in 
that promissory. notes suit began to execute their decree and 
in execution sales the 1st defendant in each of these suits pur- 
chased the properties. There was then a scramble for 
possession. An order was made sustaining the possession of 
the rst defendant in each case and referring the plaintiffs to 
a regular suit. ” The present two suits are the consequences of 
those orders. | : 


. One technical objection in S. A. No. 199 of. 1928 may- be 
disposed of. That suit originally related only to fwo items. 
lt was filed within one year of the order maintaining ehe de- 
fendants’s possession. ‘The plaintiffs then discovered that they 
omitted another item.” They then applied for amend- 
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ment of the plaint which was ordered with the result that the 


‘third item to the schedule was added. Even then they did - 


not amend the body of the plaint by putting the number of the 
exccution application relating to that item but otherwise the 
history of that item is the same as that of items 1 and 2. 
Abeve all the application for amendment was not opposed 
by the defendants. It was ordered without any objection. 
The ettect of that amendment is to date back the suit as no 
new party is added. | In the result the suit is, I think, within 
time in respect of the three items and this objection fails. 


We now come to the main point in this case, which has been 
elaborately argued by Mr. Govinda Rajachar for the appellant. 
Hic contends that the decree in O. S. No. 176 of 1916 having 
been obtained by him bona fide against the two sets of defend- 
ants in that suit, the 1st set being believed by him to be the 
heirs and the second set being persons in possession, the decree 
is binding on the present plaintiffs who no doubt have since 
been held to be the actual heirs of Linganna Gowd. 

e Incidentally | may mention there is a finding of the Sub- 
ordinate Judge that the decree in O. S. No. 176 of 1916 has 
been obtained fraudulently and collusively. But on reading 
the judgment of the Subordinate Judge, his reasons only show 
that there is collusion between the plaintiff and the 6th defend- 
ant. He has not adverted to the case of the 4th and sth 
defendants and this has to be settled first before the main 
question is discussed. As the Subordinate Judge‘has not 
discussed this, F think it is open to me to give a finding in 
second appeal. 


The 4th, 5th and 6th defendants are brothers. The 
plaint in O. S. No. 176 of 1916 alleged’ that all three were 
in possession of the properties of Linganna Gowd, that 
Linganna Gowd died in their house, that they usurped Lin- 
ganna’s properties, and that they said they would discharge 
the debts of the deceased. In fact, wherever they are men- 
tioned, they are mentioned to&ether. The 4th and sth de- 
fendants did not appear but the 6th defendant only appeared 
saying that he was appointed guardian under Linganna Gowd’s 
will: Just before the written statement was filed, the plaintiff 
obtained an injunction against the 6th defendant on the ground 
that he was trying to alienate the properties. The District 
Munsif in his finding also says that defendants 4 to 6 were in 
possession of certain properties, putting them together and 
without separating them. On these facts it seems to me to 
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be plain that defendants 4 to 6 were always acting together ean 
‘and never made a distinction between themselves. Even for m 
appearing in Court they were content that only one of them Neelana 


; ; Gowdra 
should appear and even that one did not appear at the trial. Kare Gowd. 


If the inference of collusion is justified, I think it applies to 
ali. T would therefore find that the collusion was between 
the plaintiff and defendants 4, 5 and 6. I do not mean to 
say that the promissory note was really fabricated as the Sub- 
ordinate Judge seems to think nor that the suit was filed as a 
result of collusion. | What strikes me is that between the 
framing of the issues and the trial, the plaintiff seems to have 
squared up the matter with defendants 4, 5 and 6 and by 
some arrangement, they were to be absent so that he may get 
a decree very easily seeing that the other defendants did not 
appear. To that extent it may be said to be collusive. But 
beyond this point I am not prepared to go. There is nothing 
to show that there is any collusion between the piaintiff and 
defendants 1 to 3 who were not said to be in possession of 
Linganna Gowd’s properties. They were sued only as heirs. 
The question therefore now reduces itself to this, whether the 
decree obtained against them on the ground that they were 
supposed to be the heirs, will now be binding on the real heirs. 
I do not think it was open to the Courts below to go into the 
question of the genuineness of the promissory note until this 
question was decided and 1 do not think the Subordinate Judge 
was justified in finding the promissory note as not genuine 
without deciding the binding nature of the decree: If the 
decree is binding, he cannot go into the. question of the 
genuineness of the promissory note. If the decree is not 
binding, it is unnecessary. Mr. Govindarajachar relied-on 
Guanambal Ammal v. Veeraswami Chetty (1) to show that 
the decree is binding on the present plaintiffs. In that case 
the illegitimate son of the deceased was in possession. Sada- 
siva Aiyar, J., who was one of the Judges who decided it, 
explained it in Bachu Soorayya v. Toomuloori,Chinna Anja- 
neyalu (2). As so explained? it seems to me that the ratio 
decidendi of that decision is that where the decree is against 
the person in possession of the deceased’s estate, it is binding ' 
on the real heir but where there is no such possession, however 
bona fide the suit, the decree is not binding on the real heir. 
The actual decision in Bachu Soorayya v. Toomuioon Chinna 





Anjaneyalu (2) is against the appellant. Another devision 
1. (1915) 29 ML J 698. 2. (1918) 36 M L J 106. 
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Malappi retied upon by the appellant is Ramaswami Chettiar v. Oppila- 
Nerang mani Chetti (3). - This was a case in which a wrorg legal" 
Cowdra representative was-brought on record in execution. On that 
Kare Gowd ground | think this case does not help the- appellant. - I en- 
tirely agree with the observations of Sadasiva Aiyar, J. in| 
Bachu Soorayya v. Toomuloori Chinna Anjaneyalu (2), where 
he says that all cases in which the defendant died pending the - 
suit and a wrong representative was brought on record or 
cases of death pending execution are irrelevant for considering 
the point in that case, where the suit itself was filed against-a 
wrong person. This is-also the view of Bhashyam Aiyangar, J. 
in Kadir Mohideen-Marakkayar v. Muthukrishna Atyar-(4). 
In that case hé observes that the decisions cited by the Lower 
Courts were cases of suits being filed against a wrong person 
and therefore they had no bearing on the’ case before him 
which was that of a defendant dying after suit. The cases 
he so eliminated are those pertinent for our purpose now. 
One of these is Subbanna v. Venkatakrishwan (5). ‘That is 
directly against the appellant and it has never been disapproved. 
It is-referred to with approval in Manchharam v. Kalidas (6) 
and | sce no reason to dissent from it. However honest or 
bona fide a person's belief may be in bringing such a suit, - the 
danger of allowing it to bind the real heir lies in this considera- 
tion, namely, that however false or unjust ‘the suit may be, 
where the defendant is neither-in possession nor an heir, there 
is really nobody interested in defending the suit. “The argu- 
mentum ab inconveniendi in the case of an honest plaintiff una- 
able to find the real heir ought not to make us- oblivious of > 
this danger. 1 think the honest plaintiff should rather suffer 
- rather than a judgment obtained by-‘dishonest person bind the 
heirs who were never- parties to the suit. This view was also 
held in Shaik Abdulla Saiba v. Haji Abdulla and another (7) 
where only oife heir was sued. lt was held there that it was 
open to the other heirs to redeem the mortgage. In 4mba- 
shankar Harprasad v, Sayad Ali Rasul(8)a money decree was 
obtained only against one of-the heirs and it was held that the 
decree binds only that heir and the property in possession of 
that heir. This view was also taken in Jafri Begam v. Amir 
Muhammad Khan (9) though it was-also held thag the heirs 





(1902) I.L R 26 M 230: 12 ML J 368. 
3 : 


2. (31918) 36 M LJ 106. da 

. @ 3. (1909), IT L R 33 M 6 

5. (1888) ] L Rar M408. / 6. (1894) I L Rrg Bom 821. 
7. (1880) I L R 5 Bom 8. “8. (1893) I L R 19 Bom 273. 


9. (1885) T L R 7 All 822 (F B). e 
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who were not parties could not recover possession of the pro- 
perty without paying their share of the debts. The last three 
cases are cases of Muhammadan heirs and are not consistent 
with the decisions in Afuityjan v. Ahmed Ally (10) and 
Khurshethibi v. Keso Vinayak (11) where it was said that a 
suit against one of several Muhammadan heirs must be regard- 
ed as an administrative suit and binds others. [Ít is true it 
is difficult to reconcile all these cases, as observed by Bashyam 
Atyanger, J., in Kadir Mohideen Marakkayar v Muthukrishna 
Aiyar (4). But I prefer the former class. The decision in 
Kaliappan Servaikaran v. Faradarajulu (12) is also against 
the appellant but I do not want to rely upon it as it seems to 
go too far and is inconsistent with Guanambal Ammal v. 
Veeraswami Chetty (1) and would seem to decide that a decree 
obtained even against a person in possession would not bind 
the real heir,’a position which I am not prepared to accept and 
which does not arise in the present case. The cases in 
Sotish Chunder Lahiry v. Nil Comul Lahiry (13) and Hari 
Sara Moitra v. Bhubaneswari Debi (14) are peculiar as in 
‘those cases there was an adoption after the suit divesting’ the 
widow and they do not help us. The decision of the Privy 
Council. in. The General Manager of Raj Durbhunga v. 
Maharajah of Coomar Ramaput Singh (15) was very much 
referred to in many of these cases. The head note shows 
that the original debtor was sued as defendant and he died 
after suit. Bhashyam Aiyangar, J., observed in Kadir M ohr- 
deen Marakkayar v. Muthukrishna Aiyar (4) that the facts of 
the report did not support the'head-note. The second sentence 
in the report “they had both taken out execution of their de- 
crees after his death” shows that the head-note is right. 
Therefore on that ground it has been considered by Sadasiva 
Antyar, Jl, in Bachu “Soor ayya v. Toomuloori Chinna Anjene- 
yalu(2 as distinguishable. I think it is also distinguishable on 
the ground pointed out by Turner, C. J., in Siva Baghiam v. 
'Palani-Padiachi (16) namely, the son denied that he was the 
legal representative on the grdund of his adoption and after- 


wards turned rgund and contended that the decree against the 


rı. (1916) 29 M L J 698. 2. (1918) 36 ML J fo6. 
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ree als widow is not binding on him because his adoption turned out 
v to be invalid. It was held that such a contention ought not to be ° 


Ne | g ' . . ` : 
Gowda allowed. The following. cases cited by Mr. Narasimhachari 


Kare Gowd. | think are also against the appellant Premraj v Javarmal (17) 
Baswantapa Shidapa v. Ramu and Malkhana (18), ‘Ashi 
Bhusan. Dasi v. Pelaram Mondel (19) and Tanguturi Jagana- 
dhan v. Seshagiri Rao (20). Though Madavarayudu v. 
Subbamma (21) is a case of the death of the defendants 
after suit, it also helps the respondent as this would be an 
afortiori casc; for it was held there that even an honest belief 
does not allow the bringing in of the wrong representative 
after suit, a point which it is not necessary for me to decide 
Phe decision in Srinivasa Aivangar v. Kanthimathi Amma(22) 
f ollows Kaliappan Servaikaran v. Varadarajulu (12) and is 
subject to the same observations I have made about the latter 
case. l 


For all these reasons I think the contention of the appel- 
lant must be disallowed and the Second Appeals dismissed with 
costs. 


“T.S. V. Appeals dismissed. 


In THE HiH Court OF JUDICATURE AT MADRAS. 
PRESENT:— MR. Justice WAaLLAace AND Mr. JUSTICE 
MADHAVAN NAIR. 


T. R. Ramaswami Aiyangar ... Appellant* (Respondent) 
v. ia, 

The Official Receiver of Coimbatore ... Respondent 

(Petitioner). 


Rama- Provincial Insolvency Act, Ss. 53, 54—Mortgage .by. insolveni—V alidity 
swa mi against Official Receiver—Mortgage to discharge ‘prior debts and for cash pay- 
Aiyangar inent—Cash payment inserted merely to screen insolvents estate from creditors 
Official —Discharge by mgrtgagee of some of prior debts—Document intended to defeat 
Receiver. and delay creditors—Effect—Morftgage held void as such under S.°53-—Mot- 

gagee’s rights with regard to secured and unsecured debts discharged by him. 


~ 


The appeal was against an order setting aside a mortgage in favour of 
the appellant under S. 53 of the Provincial Insolvency Act on a petition by a 
petitioning creditor, dated 12th July. 1920. That very alienation by mort- 
gage was held to be an act of insolvency and adjudication followed thereon. 
The mortgage was dated roth April 1920, and was for Rs. 6,000, und the con- 
sideration, was four prior debts of a total sum of Rs. 2,500, which the mortgagee 





“A AO No. 176 of 1923. 7th December, 1925. 
17. (1912) 15 Bom LR 4r. 18. (1884) IL Rg Bem 36. 
19. (1913) 1 C WN 173. 20. - (1916) 20M L T 479. 
21. (1916) 31 ML J 222. 22. (1909) TLR 33 M 465. 


12, (1909) IL R33 M 75: 19 ML J 6%. 
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undertook to discharge, and a cash payment of Rs. 3,500. The four debts 
mentioned in the document were genuine debts, and two of them, amounting 
to a sum of Rs. 1,000, were paid off by the mortgagee, one beng a simple 
money debt, and the other a mortgage debt. Rs. 3,500 stated to have been paid 
in cash was in fact not paid, ard the object of inserting the same in the 
document was found to be to secrete that money for the insolvent’s benefit. The 
dominant intention ‘underlying the document was found to be, not that of 
cheating the other creditors of the insolvent by preferring the creditors of the 
four prior debts, but that of deceiving and defrauding the creditors of the 
insolvent by secreting a large part of the insolvent’s estate from his creditors. 


Held, that the mortgage was not bad as a fraudulent preference under 


S. 54 of the Act, but that it was void as such against the Official Receiver under 
S. 53 of that Act. 


Held, however. that the appellant should be allowed to rank in the schedule 
of secured crediors to the cxtent of the amount paid by him to discharge the 
prior mortgage, and as an unsecured creditor to the extent of the amount: paid 
by him to discharge the unsecured debts. 


Per Wallace, J.:—TYo attract the operation of S. 53 of the Provincial Insol- 
vency Act, it is not necessary that the document should be to defeat or delay 
creditors. It is sufficient if it was a transfer not in good faith or not for 
valuable consideration. Though the appellant paid valuable consideration to 
the jextent of Rs. 1,coa, yet, as the intention of the document was to secrete a 
much larger part of the insolvent’s estate from his creditors, it must be held 
to be a transfer taken not in good faith within the meaning of the section. 

Appeal against the order of the District Court of Coim- 
batore dated 25th October 1922 and made in S. A. No. 163 
of 1921 in I. P. No. 17 of 1920. 

C. S. Venkatachariar for appellant. 

T. M. Krishnaswami Aiyar for respondent. 


The Court delivered the following 


Judbgmenis: Wallace, J.:__This is an appeal against 
the order of the Lower Court setting aside a mortgage in 
favour of the appellant under S. 53 of the Provincial Insol- 
vency Act on a petition by a petitioning creditor dated 12th 
July, 1920. This very alienation by mortgag® was held ` to 
be an act of insolvency and adjudication followed thereon. The 
mortgage was dated roth April, 1920 and wasefor Rs. 6,000, 
and the consideration was four prior debts of a total sum of 
Rs. 2,500, which the mortgagee undertook to discharge, and 
a cash payment of Rs. 3,500. Itis found by the learned 
Judge, and it is not disputed here, that two of the debts 
amounting to Rs. 1,000 were genuine and were paid by the 
mortgagee. The Judge holds that the Rs. 3,500 cash was 
never paid. He records no clear finding as to the naftire of 
the document, viewing it at one time as a sham and at another 
time as a fraudulent preference. He has set it aside in toto. 
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WI - The first point for consideration is whether the Rs: 3,500 
v. cash was paid. I agree with the Lower Court that the appel- * 
Ofcial lant, on whom the onus lay, has not proved the payment. 
7 There are various suspicious circumstances. The document 
fallace, J. 


recites that the money was paid in cash on the date of the docu- 
ment, and the evidence of the appellants, witnesses P. W’s 1, 
2 and 3 is that the whole sum was paid at once 35 notes of 
Rs. 100 each__but the appellant himself deposed that he got 
Rs. 3,500 by cashing a Rs. 10,000 hundi at the Bank of P. W. 
= 4. The bank books, however, show that only Rs. 3,100 was 
paid to the appellant on the date of the document, and the 
balance not till the next day so that, the appellant’s account of 
how he got the full sum of Rs. 3,500 to pay the whole amount 
on the date of the document is not true. Further, although the 
document was not registered until 31st May, 1920, no separate 
voucher was taken from the insolvent for the Rs.3,500.Never- 
theless the appellant handed over the document to the insol- 
vent for registration. He has claimed that it was in his own 
possession up till the day of registration and filed Ex. V to 
support his statement. But, as the District Judge has shown, 
a good deal of suspicion attaches to Ex. V and it has been in 
fact not proved by the writer of it. Further the appellant 
says that he noted the payment of Rs. 3,500 in his diary and 
accounts. He has produced neither of these documents. Also 
he did not obtain any encumbrance certificate, while, as a 
matter of fact, there was an undischarged prior encumbrance 
on the property. The appellant is a banker and is used to 
dealing cautiously on the applications for money, and usually 
in the case of his own bank demands, collateral security for all 
advances. It is very difficult to believe that he would have 
parted with a sum of Rs. 3,500 in such a careless fashion. I 
am not, therefore, prepared to differ from the learned Judge 
in holding that the Rs. 3,500 was not paid. It ise further 
clear from the evidence of the appellant and that of the insol- 
vent that the appellant was aware that the insolvents were in 
financial straits. Under this mortgage the latter disposed of 
all their property, and, along with the prior mortgage on the 
property, the property, was mortgaged up to the hilt. I think 
the proper conclusion is that this Rs. 3,500 was not, paid and 
that thé object of inserting the same in the document was to 
secrete this money for the insolvent’s benefit. The four debts 
menti8ned in the document are genuine debts and two of these 


were paid. The appellant says that he refrained from paying 
the other two because the insolvency petition was*presented. 


e 
& 
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I have now to consider the effect of these findings. “IT ee 
do not think that it can be concluded that the insolvent had the s ae 
dominent idea of cheating his other creditors by preferring Bente l 
the creditors of these four debts. It is thus not properly a 
case of fraudulent preference under S. 54 of the Provincial Wallace J. 
Insolvency Act, but I think it can be got under S. 53. ‘As 
already pointed out the District Judge has held this mortgage 
to be the act of insolvency and the adjudication was based on 
this conclusion. That adjudication is not now before us and 
I take it that this finding stands, namely, that the document is 
one got up by the insolvents to repeal and delay creditors, of 
whom the petitioning creditor was one. The alienee in such 
circumstances no doubt is faced with this handicap: that it is 
not open to him to attack that finding, but on the other hand, 
to attract the operation of S. 53 of the Provincial Insolvency 
Act, it is not in terms necessary that the document should be 
to defeat or delay creditors. It is sufficient if it was a trans- 
fer not in good faith or not for valuable consideration. It js 

- open therefore to the alienee to escape the operation of the 
section by showing good faith and payment of valuable con- 
sideration. | Now, this alienee has paid valuable considera- 
tion to the extent of Rs. 1,000; but considering that the inten- 
tion of the document was to secrete a much larger part of the 
insolvent’s estate from his creditors it is impossible to hold 
that the mere payment of Rs. 1,000 will avail to make the 
document one taken in good faith. A “document cannot be 
partly in good faiti and partly not. The dominant inten- 
tion underlying the document is what has to be looked at, and, 
in this case, that intention was to deceive and defraud credi-. : 
tors. It is therefore a document taken not in good faith 
and liable to be declared void against the Official Receiver. 
There is therefore no reason to disturb the order of the Dis- 
triet Court setting it aside. ` 

The appellant contends that, even so, he is entitled to Í 
stand in the shoes of the creditors whose debts she has dis- 
charged. One of these was a simple money debt and the 
other was a mortgage debt. We have been referred to cer- 
tain rulings under S. 53 of the Transfer of Property Act. In 

Chidambaram Chettiar v. Sami Aiyar (1) it was held that a 
transfer to defeat creditors is wholly void even if it is in part 
for valuable consideration and that it cannot be upheld even 
to the extent to which it is supported by consideration.® But 
the upholding contended for and negatived in that case was 
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an, upholding as an assignment. In Palamalei Mudgliar y. 

The South Indian Expart Company (2), after a mortgage’ 
had been paid off, the alienee was given a charge on the pro- 
perty to the extent of the payment: and the same principle 
was acted upon in Chinna Pitchiah v. Pedakotiah (3), Loorthi 
Odayar v. Gopalaswami Aiyar (4) and Rajani Kumar Das v. 
Gana Kishore Shaha (5). The general principle applicable 
to cases under S. 53 of the Provincial Insolvency Act, I think. 

is this: the assignment, as an assignment, void; but, for money 
genuinely paid in discharge of genuine debts, the alienee will 
stand in, the shoes of these whom he has paid. In the case of 
a mortgage debt paid off, the transfer will not operate as a 
mortgage at all, not even to the extent of the amount paid, but 
the alienee will be entitled to rank in the schedule of secured 
creditors to the extent of his payment. Consequently, I think 
the proper method of disposal by the Official Receiver is that 
the appellant should be allowed to rank in the schedule of 
secured creditors to the extent of the amount paid by him to 
discharge the mortgage, and as an unsecured creditor to the 
exctnt of the amount paid by him to discharge the unsecured 
debts; and I would direct that this be done. 

I would give the appellant roughly proportionate costs 
on his success and direct that he receive one-third of the costs 
throughout and pay two-thirds of the costs throughout. 

Madhavan Nair, J.: | entirely agree. The learned 
District Judge has held that the alienation in favour of the 
appellant should be set aside under S. 53 of the Provincial 
Insolvency Act, but he has also found that the appellant has 
paid a sum of Rs. 1,000 thereby discharging two prior debts 
of the insolvent, namely, (1) Rs. 500 due to one Sinnakkal 


under a mortgage, Ex. II, and, (2) Rs. 500 due to the Bank 


under Ex. III. I agree with my learned brother that the 
evidence in tke case fully supports these conclusions. It. is 
argued that the sum of Rs. 1,000 having been paid, the aliena- 
tion in favoug of the appellant should be upheld at least to © 
the extent it is supported by @onsideration, and in this connec- 
tion, some decisions under S. 53 of the Transfer of Property 
Act dealing with transfers made with intent to defeat or delay 
creditors were referred to in the course of the argument. In 


Chidambaram Chettiar v. Sami Atyar (1) [confirmed by the 


= 1. (1906) IL R30 M 6: 16 M L J 327. 
. 2. (1909) I LR 33 M 334: 20 ML J ary. 
3. (1911) IL R 36 Mad. 29, 4. (1923) 46 ML J 125. 
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Privy ¿Council in Chidambaram Chettiar v. Srinivasa 
Sastrial (6)] it was held that a transfer intended to defeat 
creditors is wholly void as an assignment though it is in part 
supported by valuable consideration; but this does not mean 
that the alienee is not to get any credit for the debt that he may 
be found to have actually discharged. In Palamalai Mudalar 
v. The South Indian Export Company (2) an alienee who paid 
a portion of the consideration by discharging a valid mortgage 
previously binding on the property alienated was given a charge 
on the property to the extent of his payment. This principle 
is recognised in Loorthi Odayar v. Gopalaswami Aiyar (4) 
though this decision covers a wider gròund Applying the 
principle of these decisions, I think that though the assignment 
as an assignment is void under S. 53 of the Provincial Insol- 
vency Act, the alienee is entitled in so far as he has paid off 
the mortgage debt due to Sinnakkal to rank'in the schedule 
of secured creditors to the extent of payment; and, in so far 
as he has paid off the debt due to the Bank, to rank as an 
unsecured creditor. l agree with my learned brother that 
the Official Receiver should be directed to dispose of” the 
claims of the appellant as regards these two debts on this basis. 
I also concur in the proposed order as to costs. 


A.S. V. a 
IN THe HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: MR. Justice DEVADOss AND MR. JUSTICE 
WALLER. 


Sethu and others ... Appellants* (Respondents in S. A. 
No. 1115 of 1921 on the file of 
the High Court__Defdts. 1 to 4) 
UV. ; 

Palani alias Thirumeni Thevan... Respondent (Appellant 

: A mdo, Plaintif ). 
Evidence Act, S. 112—Legitimacy—Presumption—W oman—Diworce by first 
husband—Re-marriage usi another a month later—Birth of son to her during 

continuance of second marriage—Legitiwacy of son. $ 

Plaintiffs mother, P. was first married to one $ in September or October 
1903. She was divorced by him in May or June 1904. She married again 
one T a month later. The plaintiff was born' to her in September 1904. during 
the continuance of the valid marriage between her and T. The question was 


‘whether the plaintiff could be regarded as the legitimate son ef T. There was 
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6. (1914) LL R37 M 227:26 ML J 473 (PC). ° 
2. (1909) IL R 33 M 334: 20 M L J air. 
A 4. (1923) 46 M L J 125. 


, 


Ramaswami 
Aiyangar 
Us 

Official 
Receiver. 





Madhavan 
Nair, J. 


Sethu 
Y. 
Thirumeni 
Thevan. 


on 


Devadoss, J. 


‘ny 


Sethu 
v. 
Thirumeni 
Thevan. 


q g 
8 | ‘= <a 
45 4 THE MADRAS LAW JOURNAL REPORTS. [voL. 


no proof that T had no access to P at any time the plaintiff could haye been 
begotten. On the contrary, there was evidence that T was carrying on an 
intrigue with P at the time when the plaintiff could have been begotten. 


Held, that on the language of S. 112 of the Evidence Act. the plaintiff 
musc be regarded as the legitimate son of T. 

. Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Krishnan, dated 7th 
March, 1924, in S. A. No. 1115 of 1921 preferred to the 
High Court against the decree of the Court of the Subordinate 
Judge of Madura in A. S. No. 40 of 1920 (A. S. No. 32 
of 1920 on the file of the District Court, Madura) preferred 
against the decree of the Court of the First Additional Dis- 
trict Munsif of Madura in O. S. No. 124 of 1919 (O. S. 
No. 25 of 1918 on the file of the Court of the Principal Dis- 
trict Munsif of Madura). 


L. A. Govindaraghava Aiyar and P. S. Narayanaswami 
Aiyar for appellants. 


K. V. Krishnaswami Aiyar for respondent. 
The Court delivered the following 


“JUDGMENTS :__Devadoss, J.: This appeal raises a novel 
question. The plaintiffs mother Pechiammal was first mar- 
ried to one Subramania Thevan in September or October, 1903, 
who divorced her in May or June, 1904. She married 
again one Thirumeni Thevan in June or July, 1904. The 
plaintiff was born to her in September, 1904. The plaintiff 
sues for partition of his one-third share in the property of 
Thirumeni Lhevan. The District Munsif held that the plaintiff 
was the son of Thirumeni Thevan and passed a preliminary de- 
cree in his favour. The Subordinate Judge reversed the 
decree of the District Munsif holding that the plaintiff was 
not the legitimate son of Thirumeni Thevan. Mr. Justice 
Krishnan set aside the decree of the Subordinate Judge and 
restored that of the District Munsif holding that the plaintiff 
was the son of Thirumeni Thevan.There is evidence in the case 
to show that Peehiamma! did not live with her first husband for 
any length of time but carried On an intrigue with Thirumeni 


Thevan in consequence of which there were criminal proceed- 


ings and Subramania Thevan divorced her on account of her 
conduct. There is also evidence that Thirumeni. Thevan 
treated the plaintif as his son and that at the time the plaintiff 
could have been conceived, his mother was having criminal 
in¢macy with Thirumeni Thevan. 

The question in this case turns upon the construction of 
S. 112 of the Indian Evidence Act. Under S. 112, if a per- 
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son istborn during the continuance of a valid marriage be- 
“tween his mother and any man or within 280 days after the 
dissolution the mother remaining unmarried, he shall be con- 
sidered to be the son of his mother’s husband unless it could 
be shown that the husband had no access to his mother at any 
time when he could have been begotten. If a person is born 
during wedlock, the law says it is conclusive proof that he is 
the legitimate son of the husband of his mother, and the onus 
of proving that the husband had no access to the mother at 
any time he could have been begotten is upon the husband. 
In this case, complication is introduced by the mother marry- 
ing again. If the plaintiff's mother had not married Thiru- 
meni Thevan, the plaintiff would be considered to be the son 
of Subramania Thevan, and the onus would be upon Subra- 
mania Thevan or any other who challenges his paternity to 
prove that he was not begotten by Subramania Thevan. But 
the plaintiff's mother married Thirumeni Thevan when she 
was encente and the plaintiff was born during the subsistence 
of a valid marriage between his mother and Thirumeni 


Thevan. According to S. 112, the plaintiff is the son of. 


Thirument Thevan, and unless and until it is proved that 
Thirumeni Thevan had no access to Pechiammal, the nlaintiff’s 
mother, at any time he could have been begotten, the onus ts 
on those who challenge his paternity. ‘There is no proof in 
this case that Thirumeni Thevan had not access to the plain- 
tiff’s mother at the time he could have been begotten. On 
the other hand, the evidence shows that Thirumeni Thevan 
was carrying on an intrigue with Pechiammal at the time when 
the plaintiff could have been begotten. 


The argument of Mr. Govindaraghava Aiyar is that, 
according to Hindu Law, there are only two classes of sons. 
Aurasa and Dattaka sons, and to import S. 112 of the Evi- 
dence Att into the region of Hindu Law would be giving 
S. 112 the force of substantive law overriding the principles of 
Hindu Law. | The Evidence Act was enacted for the purpose 
of enabling the Courts to act upon relevant evidence and to 
come to a conclusion on such evidence. In order te enable 
the Court to decide matters satisfactorily, the law of evidence 
requires the Court to raise certain presumptions and S. 112 
raises,one of those presumptions, and the prestimption is a 
rebuttable one, and until it is rebutted it should be considered 
conclusive proof. Before considering whether S. 1% has 
made an inroad into the Hindu Law or not, it is necessary to 
consider whether the parties to this case are persons who are 
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governed by the Code of Manu. No doubt the Courts have 
acted upon on the general presumption that the Hindu Law’ 
applies to ail persons who are not Christians, Mahomedans 
or persons professing any distinctive faith. Hindu Law, 
strictly so called, cannot be applied to some of the castes in 
this Presidency. According to Hindu Law there can be no 
divorce and there can be no re-marriage of widows. ° But 
according to the custom prevailing among the Maravars in 
Southern, India, a man can divorce his wife at any time he 
likes and a divorced woman as well as a widow could validly 
re-marry; and the children of such re-marriage are legitimate 
and inherit to their parents. It is therefore difficult to see 
how S. 112 can be said to militate against or override any of 
the principles of the Hindu Law. Even according to Manu’s 
Code, the plaintiff would be considered the legitimate son of 
Thirumeni Thevan. . S. 173 of Chapter IX is in these 
terms; if one marries a preganant young woman, whether preg- 
nancy be known or unknown, the male child in her womb be- 
longs to the bridegroom and is called the son received with 
the bride. It might be said that this rule applies only to 
virgins. | But whether it applies to virgins or to divorced 
women or to widows, Manu did recognise the fact that preg- 
nant woman could be validly married and the child who was 
enventre samere at the time of the marriage was the child of 
the husband. In Manu’s time the levirate was prevalent. 
Vide Ch. IX, S.-167. In Manu’s time re-marriage of 
widows was prevalent though many condemned it. When 
the remarriage of a widow or a divorced woman is valid 
according to the law of the parties, it cannot be said that the 
rule which says that a person born during the sub- 
sistence of a valid marriage shall be considered to 
be the son of the husband is apposed to the Hindu Law. 
Mr. Govindaraghava Aivar for the appellant releed upon 
several English cases, Birthwhistle v. Vardill (1), The King 
v. Lufe (2). These cases have no application to the ques- 
tion to be decided in this cafe. According to the’ Law of 
Scotland, the marriage between a man and a woman legitimises 
their issue born before marriage. But the Law of England 
does not recognise any person, as legitimate who is, not born 
during*lawful wedlock or within 280 days of the dissolution 
of marriage either by death or by a decree of Court. The 


Hinde Law is the same in this respect as the English Law. 
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[Collestor of Trichinopoly v. Lakkammani and others (3)). 
‘On the grounds of public policy under the English Law a 
person born during the lawful wedlock is held to be legitimate, 
and the onus of proving that he is illegitimate is on the per- 
son who asserts it. ‘The question as it has arisen in this case 
has not arisen in any English case. Sir James Stephen in ‘his 
Book on Evidence says that he is not aware of any de- 
cided case on the point. Taylor in his. Treatise on Evidence 
at page 349 refers to an American case. Mr. Govindaraghava 
Aiyar relied upon the rule in French Code and also upon 
the Roman Law on the point. I think it is unnecessary to 
consider what the rule is in other systems of law about the legi- 
timacy of a person. According to the Indian Evidence Act, 
all, that is necessary to show that a person is legitimate is that 
he was born either during wedlock or within 280 days of dis- 
solution of the marriage. In this case there is no question 
of illegitimacy at all. If Thirumeni Thevan had not mar- 
ricd Pechiammal the plaintiff would be the legitimate son of 
Subramania Thevan. Thirumeni Thevan having married 
her he becomes the legitimate son of Thirumeni Thevan. The 
law no doubt leaves to Thirumeni Thevan or any other per- 
son who challenges his paternity to prove that Thirumeni 
Thevan had not access to the plaintiff's mother at any time 
he could have been begotten. In the case of Inyestre v: 
Attorney-General (4) this question arose: “In that case the 
petitioner’s mother was twice married. She had left her first 
husband in 1881, and on 16th May, 1882, he presented a peti- 
tion for divorce, a decree nisi was pronounced on roth Decem- 
ber, 1881, and was made absolute on 20th June, 1882. A 
day or two afterwards she married her second husband with 
whom she had co-habited since she left her first husband, and 
the petitioner was born on 8th September, 1882. The 
evidence satisfied the Court that he was the son ôf the second 
husband, and the question of law then arose whether he was 
the legitimate son of his father, for although she was horn 
in wedlock he was conceived at a time when his-parents could 
not lawfully haveebeen married.” Sir Samuel" Evans, Presi- 
dent of the Probate Division, answered the question in the 
afirmative. We have not been able to get at the report of 
this case, but the case is discussed in 30 Law Quartérly Review 
page 153. The facts’ in that case are very ‘similar 
to the present and though the judgment in the case is not be- 
fore us the conclusion arrived at by the learned President of 
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the Probate Division is in conformity with S. 112t0f the 
Indian Evidence Act. l 


The decision in Rahi and others v. Govind Valad Teja( 5) 
has no application to the present case. In that case, the 
question was whether a person was the illegitimate son of his 
father when his mother was not kept continuously by the 
father. As I have already observed, there is no question 
of illegtimacy in this case. Either the plaintiff is the legiti- 
mate son of Subramania Thevan or the legitimate son of 
Thirumeni Thevan. If his mother had not married Thiru- 
meni Thevan, the plaintiff would be considered the legitimate 
son of Subramania Thevan. The words of the section have 
to be given their proper meaning. The legislature intended 
that if the mother married again, the child born during the 
subsistence of the second marriage would be considered to be 
the child of the'man whom the mother married again. With- 
out going into the public policy of the law enacted in S. 112 
it is sufficient to say that, if a person is born during lawful 
wedlock, he is the son of the husband of his mother. Ít is 
open to those who say that the plaintiff is not the son of Thiru- 
meni Thevan to prove that Thirumeni Thevan could not have 
had access to Pechi Ammal at any time when the plaintifi 
could have been begotten. If a man marries a woman not 
knowing that she is pregnant, he could, by showing that he 
could not have had access to the woman when the pregnancy 
commenced, make out that the child is not his. But if a per- 
son knowing that a woman is pregnant marries her, the child 
of the woman though born immediately after the marriage be- 
comes in law his child unless the man proves that he had no 
access to the woman when he could have been begotten. The 
plaintiff therefore is the son of Thirumeni Thevan and is en- 
titled to a share of his properties. 


In the result the appeal is dismissed with costs. 

Waller,,J.: This appeal raises’ a question under S. 112 
of the Indian Evidence Act.” The facts found are these. 
Plaintiff's mother was married to ‘one Subrgmania Thevan in 
October, 1903. She was divorced in June, 1904 and married 
Therumeni Vhevan a month later. In September _ plaintitt 
was born to her. The question is-whether, on these facts, 
plaintiff is to be regarded as the legitimate son of Thirumeni 
Thetan. The District Munsif thought that he should be so 
regarded. The Subordinate Judge held that he was the 


5. (1875) I L R 1 Bom 97. . 
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legitimate son of the first husband. Krishnan, J., agreed with 
- the District Munsif. . 

On the language of S. 112, I think Krishnan, J., is right. 
Plaintiff was born during the continuance of a valid marriage 
between the mother and Thirumeni Thevan and there is no 
proof of non-access during the material period. “The drgu- 
ment contra is that a child conceived during adulterous jnter- 
course can never become legitimate even though the parents 
have been validly married before its birth. That was at 
one time the view of English lawyers and it appears to be 
still the law in France. In English Law, where as a conces- 
sion, a child conceived before marriage as the result of a non- 
adulterous connection was regarded as legitimate if born after 
the marriage of its parents, the concession was based ona 
fiction which dated back the marriage to the conception. The 
fiction now, of course is not applicable to the fruit of an adul- 
terous connection, for the parents could not lawfully have 
married at the time of conception. That, however, is not the 
law of India as stated in S. 112 of the Evidence Act. Nor is 
it the present law of England vide Ingestre v. The Attorney- 
General (4) a case of which we have got no report, but which 
is commented on in an article in 30 Law Quarterly. 
Mr. Govindaraghava Atyar argues that it is opposed 
to Hindu Law but the Privy Council in 
Collector of  Trichinopoly v. Lakkamani and 
others (3) decided that the English and Hindu Law do not 
differ in such matter. An Indian Case has been referred to 
Nicholas v. Asphar (6). There the first husband died in 
November, 1841. The widow married again in December, 
1841 and gave birth to a daughter in April 1842. The 
learned Judge found that- the daughter was the legitimate 
daughter of the first husband. No doubt she was born within 
2$0 days after the first husband’s death,but the section requires 
that the widow should not have married. If she does, the pre- 
sumption is that the child is the legitimate child of the second 
husband. No doubt, that preSumption can be rebutted by 
proof of his nop-access during the material period. If such 
proof be forthcoming another presumption would arise that 
the child,was the legitimate off spring of the first husband. 
But with great respect, I do not think that the learned Judge 
stated the law correctly when he said that “the presumption of 
legitimacy arising from conception during a valid suł®isting 

3. (1874) 1 LA 292 at 293. 6. (1896) I L R 24 C 216. 
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masriage is conclusive.” The date of birth and not thgt of 
conception is the test. In the case of a dissolution not only 
must the birth be within 280 days but the widow should further 
not have remarried. I agree that the appeal should be dis- 
missed with costs. 


TAS OY l Appeal dismissed. 


IN THE HIGH COURT- OF JUDICATURE AT MADRAS. 
PRESENT: SIR VICTOR Murray Courrs TROTTER 
Chief Justice AND MR. JUSTICE VISWANATHA SASTRI.- 


Pedda Sanjivi Reddy and another. . . dppellants* (Plaintiffs) 


v. ; 
Kondagari Koneri Reddi , . Respondent (Defendant) 


_ Malicious prosecution—Sud for damages for—Maintainability—Criminal 
Procedure Code,’ S. 107—Petition for taking action under—Suit in respect of— 


' Defamation—A bsolute privilege—Plea of—Maintainability—Criminal Proce- 


dure Code, S. 107—Petition for taking action under—Imputations in—Petition 
forwarded by Magistrate to Police for investigation—Investigation by Poltce— 
Statements made in course of-—Claim for damages for defamation in respect of 
both ‘classes of statements—Maintainability. 


. The defendant presented a petition to a Deputy Magistrate praying that 
the plaintiffs and some others should be bound over under S. 107, Criminal 
Procedure Code. ‘The Magistrate on receipt. of the’ petition sent ir to the police 
for enquiry and report. The police reported, after enquiry and after hearing 
what the petitioner had to say, that there was no foundation for the allegations 
in the petition. Thereupon the Magistrate. dismissed it and refused to take 
any action under S. 107 Criminal Procedure Code. 

In a suit brought by the plaintiffs claiming damages for malicious prosecu- 
tion and for defamation in respect of the false and malicious accusations and 
imputations made by the defendant in the criminal complaint filed by him in the 
Court of the Deputy Magistrate and repeated by him in a statement made by him 
to the Sub-Inspector of Police to whom the Deputy Magistrate referred the 
complaint for investigation, held, that the claim for malicious prosecution was 
unsustainable because the plaintiffs had not in fact been prosecuted. 

Held further, that the claim for defamation was also unsustainable, because 
the plea of absolute privilege prevailed both with respect to the statements 
made to the Sub-Inspector of Police and with respect to those contained in the 
petition to the Magistrate. 

‘All ‘statements -made by a saniat witness as a preliminary to going into, 
the witness-box are equally privileged with the statements made when actually 
in the box in Court. The statements made to the police-officer which could 
only*be made with a view to their being repeated on oath before the Magistrate 
were therefore absolutely privileged. 

By the common law of England absolute privilege attaches not merely to 
the actual pfoceedings of any tribunal exercising judicial function. but to all pre- 
liminary® steps which are in accordance with the cognised and reasonable pro- 
cedure of such a tribunal. That principle must be held to obtain in India also. 


“Appeal. No. 356 of -1923. 6th October, 1925. 
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Appeal against the decree of the District Court. of 
Bellary in O. S. No. §3 of 1923. 

Sir K. V. Reddi and P. V. Rangaram for appellants. 

S. Ranganatha Aiyar tor respondent. 

The Court delivered the following 

JupGments:__The Chief Justice: The plaintiffs’ in 
this case brought a suit claiming damages for malicious prose- 
cution and for defamation. The defendant presented a peti- 
tion to the Deputy Magistrate of Adoni praying that the plain- 
tifs and some others should be bound over under S. 107 of the 
Criminal Procedure Code. The Magistrate on receipt of the 
petition sent it to the police for enquiry and report. The 
police reported, after enquiry and after hearing what the peti- 
tioner had to say, that there was no foundation for the allega- 
tions in the petition. Thereupon the Magistrate dismissed ft 
aud refused to take any action under S. 107, Criminal Proce- 
dure Code. This Civil suit is the outcome of those proceed- 


ings. 


No difficulty arises with regard to the claim for malicious 
prosecution. The short and sufficient answer to such a claim 
is that the plaintiffs were not infact prosecuted. But the 
claim for defamation raises a question of some little 
importance. 


A Code like the Criminal Procedure Code which purports 
to provide for every conceivable situation labours under at 
least one disadvantage and that is that it is difficult, if not im- 
possible, to argue by analogy and to extend the principle to be 
found in one class of cases with which it deals to another I 
make no question but that it is against the general principles 
of the Code that action should lie for statements made in cir- 
cumstances such as the present. But unfortunately while the 
Code contains definite provisfons as to certain statements the 
effect of which is to make them absolutely pritileged it can 
hardly be said to have provided for statements such as those. 
Indeed contention for the plaintiffs is that the present occasion 
cannot be brought within the words of the Code at all. The 
dithculty in the present case is c¥eated by the wording of S. 202, 
Criminal Procedure Code,’ the section which authorises a 
Magistrate to refer a matter for investigation to a 
police officer taken in conjunction with the ‘definftion of 
‘complaint’ contained in S. 4 (1-4). In she latter 
section ‘complaint’ is defined as “the allegation made dtally or 
in writing to a Magistrate, with a view to his taking action 
under this Code that some person, whether known or unknown, 
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has.committed an offence” and S. 202 which gives the Magis- 
trate the power to refer a matter. for investigation by a police 
officer is in term restricted by defining the occasion on which 
he may so act by the word “on receipt of a complaint of an 
offence of which he is authorised to make cognizance.” [Itis 
argued that as a petition under S. 107 does not allege the com- 
mission of an offence but merely the apprehension that an offen- 


ce may be committed, the Magistrate has no jurisdiction to 


order a police investigation. From this it would follow that the 
investigation is one not authorised by, the Code and it is said to 
follow that the statements made on such an occasion cannot be 
supposed to be absolutely privileged. It is further pointed out 
that, on the principle of expressum facit cessare tacitum where 
the Code indicates that absolute privilege should attach to 
statements, it has done so by implication under S. 161. ‘That 
section makes a person interrogated by a police officer making 
an investigation bound to answer all questions relating to the 
case put to him by the Police Officer. Unfortunately the 
investigation dealt with by S. 161 is limited to an investigation 
madè under Chapter XIV of the Code which relates to infor- 
mation as to the commission of a cognizable offence. I have 
already stated that this was not a case of an offence at all but 
merely a threatened or contemplated offence. The argument 
is thus two-fold first that the Magistrate had no jurisdiction to 
refer the case for investigation at all, and secondly, that even 
if he had, as the information did not relate to the commission 
of an offence, the witness was under no necessity to answer 
questions put to him and therefore absolute privilege cannot 
attach to such answers. It was not disputed at the bar that 
if the witness were compellable to answer questions absolute 
privilege would attach to his answers, nor was it dispured that 
qualified privilege might be held to attach to the statements 
made in this case. That, however, would not help the res 
pondent here as there were allegations of malice which were 
not gone into by the learned Judge which would have invalidat- 
ed any claim to qualified privilege. With regard to the state- 
ments alleged to have been made to the police officer, I do not 
feel any great difficulty. Itis, I think, possible to argue that 
the ‘words of S. 154 at the opening of Chap. XIV, “Every in- 
formation relating to the commission of a cognizable offence” 

may be held to cover information relating to the threatened 
commission of a cognizable offence which, of course, would 
cover the present case where the suggestion was that the 
petitioner’s life was in danger. But I prefer to put it on an- 
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otherand wider ground. In Watson v. Mcewan (1)sthe 
House of Lords decided that the absolute privilege which at- 
taches to a witness in the box also attaches to statements made 
by him for the purpose of his being examined in the box. In 
that case one of the statements on which it was sought to be 
found the action was made to the solicitor for the purpose of 
taking the witness's proof and might have been held to be 
covered by the professional privilege of the solicitor. But 
another of the statements was made not to a professional 
lawyer but to a layman, the husband of the plaintiff, in refer- 
ence to proceedings for a separation which were pending be- 
tween them. But the House of Lords did not proceed on 
the ground of professional privilege at all but onthe ground 
of the privilege of a witness. Lord Halsbury says at p. 487, 
“It is very obvious that the public policy which renders the 
protection of witnesses necessary for the administrition of 
Justice must as a necessary consequence involve that which is 
a step towards and is part of the administration cf justice, 
namely, the preliminary examination of witnesses to find, out 
what they can prove.” I take that as clearly implying “that 
all statements made by a potential witness as a preliminary to 
going into the witness-box are equally privileged with the state- 
ments made when actually in the box in Court. And the 
compiler of the head-note took the same view because he 
states, “The privilege which protects a witness from an action 
of slander in respect of his evidence in the box also protects 
him against the consequence of statements made to the client 
and solicitor in preparing the proof for trial.” I am there- 
fore of opinion that the statements made to the police officer 
which could only be made with a view to their being repeated 
on oath before the Magistrate were absolutely privileged. It 
would in my opinion have been much better if the Code had 
contained a general power to Magistrates to refer any matter 
brought to their notice for investigation to a police officer with- 
out confining it to Chapter XIV. Petitions under S. 107 are 
habitually referred for investigation by Magistrates which is a 
great safeguard to the subject, and no class of cases requires 
more security from the very nature of the allegations made. 
An allegation not that a man has committed an offence but that 
he’ contemplates committing one can obviously be made much 
more recklessly than an allegation that he has in fact committed 
an offence which is a much more tangible subject of irfvestiga- 
tion. JI think it will be well that the Code should be revised 
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and that express provision should be made conferring power in 
terms upon Magistrate to refer petitions under S. 107 for’ 
investigation. It is quite true that there is a ruling recorded 
in Weir’s Criminal Rulings, Vol. H, -page 51, (Criminal 
Revision Case No. 132 of 1891) that there is no irregularity 
in a* Magistrate calling for a report from a Magistrate and a 
police officer must be in the same position before taking action 
under S. 107. But I think it would be well if the matter 
were finally settled by an express statutory direction. 


With regard to the statements in the petition presented 
to the Magistrate, it is clear that such a document is contem- 
plated by S. 107 (1) as part of the regular machinery of the 
section. Its wording is “whenever a Magistrate of the class 
described in the section is informed that any person is likely 
to'commit any breach of the peace” and it is clear that the 
petition would fall within the information contemplated by the 
section. If so, it would clearly be invested by the common 
law of England with absolute privilege which attaches not 
merely to the actual proceedings of any tribunal exercising 
judicial function, but to all preliminary steps which are in 
accordance with the cognised and reasonable procedure of 
such a tribunal. This was laid down by Lord Holt, C. J. in. 
1700 in the case of Dr. Grivenvelt v. Dr. Burwell and 
others (2). Tam of opinion that that priniciple which is 
absolutely necessary for the administration of justice must be 
held to obtain in India also. The learned Judge was there- 
fore right in non-suiting the plaintiffs, and this appeal must be 
dismissed with costs. 


Viswanatha Sastri, J.: Appeal by plaintiffs against the 
decree of the District Court Bellary in Original Suit No. 53 of 
1923. 

The suit was for the recovery of Rs. 5,000 being the 
damages sustained by plaintiffs by reason of certain “false and 
malicious accusations and imputations” made by defendant in 
a “criminal complaint filed” by fim in the Court of the Deputy 
Magistrate, Adoni, on 28th June, 1923. These “ ccusations 
and imputations’” were repeated in a statement made by the 
deféndant to the Sub-Inspector of Police, Aspari, on 21st 
July, 1923, te whom the Deputy Magistrate had referred the 
complaint, for investigation. | Defendant admitted the ‘filing 
of the e‘petition” and contended that “it cannot be deemed to 
be a complaint” ; that the filing of it did not amount to a “pro- 





x, (1700) 1 Ld Raymond 454. © 
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secution;” that consequently plaintiffs had “no cause of action 
‘to sue for damages for malicious prosecution’; that no such 


suit lay in respect of “statements made to the Police Officer in - 


the course of the enquiry’ and that the statements were not 
made “maliciously and without reasonable and probable 
cause”; but “in good faith, bona fide, for good reasons and “for 
the protection of his (defendant’s) own interest.” On these 
pleadings the Trial Judge joined the following issues :— 

1. Were the allegations absolutely privileged? 

2. Was there any prosecution such as would entitle the 
plaintiff to damages, if it were proved to be malicious and 
based on false allegations? 

No evidence .was received, and the learned Trial Judge 
after considering the law came to the conclusion that no action 
can be taken by the plaintiffs for damages for defamation in 
respect of allegations made by the defendant, in his complaint 
to the Magistrate or in his statement to the police. He also 
held that as “there was no prosecution” but only “an attempt 
at prosecution no suit for damages for malicious prosecution 
can lie”. These findings are impeached in appeal. 


| The petition of 28th June, 1923, presented to the Deputy 
Mi Adoni, is not printed, but the allegation said to 
have been made in it are detailed in paragraph 5 of the plaint. 
The petition was one praying for action under S. 107 of the 
Criminal Procedure Code, and as it was dismissed without 
issuing any notice to the plaintiff, there was no prosecution of 
plaintiffs and consequently no action for damages for malicious 
prosecution would lie. 


On the question whether an action for damages for defa- 
_ mation would lie on the basis of the petition, the contention of 
the defendant was one of-absolute privilege. In re Muthu- 
swami Nuidu (3) a bench of this Court following Golap Jan v. 
Bholanath Khettry (4) held, that a defamatory statement in 
a-complaint to a Magistrate was absolutely privileged. But 
it was contended on behalf- of the appellants that a petition to 
a Magistrate to take action under S. 107 of the Criminal Pro- 
ae Code was not a complaint within the meaning of the 
term as defined in S. 4, cl. (k) of the said Code; and that 
consequently no claim to absolute privilege can be made, with 
respect to accusations and imputations made therein. A “com- 
plaint” as defined in the Code is an “allegation made orf@lly or 
in writing to a Magistrate with a view to his. taking. action 
3. (1912) EL R37 M mo. ` l 4. (1911) ILR 38 C 880, 
R59 : 
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under the Code that some person .......... has committed 
an offence.” Itis argued that no offence was committed by’ 


. the defendant, and that consequently the petition cculd not be 


deemed to be a “complaint.” It is open to a person whose 
personal safety is threatened, to apply to a Magistrate for pro- 
tection and one of the ways of affording protection is by taking 
security under S. 107 of the Criminal Procedure Code. The 
petition put in by defendant initiated a proceeding; and in in re 
Muthusami Naidu (3) the learned Judges observe “we do not 
think that a statement in a complaint which initiates a proceed- 
ing -should be Held to be entitled to less privilege than other 
statements made by parties in the subsequent stages of the 
proceedings.” I may here state that the words used in the plaint 
are “The defendant filed a criminal complaint in the Court of 
etc. etc. etc.” In my opinion, therefore, the plea of absolute 
privilege will prevail, with respect to the petition presented to 
the Deputy Magistrate. 


The question whether there is any such privilege in the 
case of the statement made to the Sub-Inspector of Police on 
21st July, 1923 is not free from difficulty in the face of the 
ruling of Seshagiri Atyar, J. in in re Kakumara Anjaneyulu (5 ) 
to the effect that “tHe rule of law that parties before the Court 
are absolutely privileged cannot be extended to the case of 
complaints to a police constable.” In that case the question 
of privilege arose in a prosecution under S. 499 Indian Penal 
Code, and not as here in a civil action ror defamaticn, and in 
Chunni Lal.v. Nar Singh Das (6) a Bench of five Judges heid 
that “the Civil and the Criminal Law and procedure... .. are 
independent of each other,” and that as “ther2 was no statute 
in India dealing with civil liability for defamation “the rule of 
cquity justice and good conscience’ had to be applied. ‘The 
same view has been taken by a Special Bench of five J- adges | of 
the Calcutta High Court in Satis Chandra Chakrevarthi `v. 
Ram Doyal De (7). At page 426 it is stated that ° ‘the prin- 
ciples of justiĉe, equity ana good conscience applicable in 
such circumstances should be identical with the corresponding 
relevant rules of the Common Law of Englarfd.” 


In the case before us, the petition presented to the Deputy 
ee mie was sent by him to the Police for investigation, and 
so far as my experience goes, this is usually done. ‘Such a 
course is authorised under S. 202 of the Criminal Procedure 


“3. (1912) IL R 37 M 1m. a (1916) 35 I C 813. 
6. (1987) TL R 4 A 341 (F B}. 7. (1920) ILR 48 C 388 (FB). 
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Cade, when a Magistrate receives “a complaint of an offence 
‘of which he is authorised to take cognizance.” But « conten- 
tion is raised to the effect that as there was no complaint of an 
oftence of which the Magistrate was authorised to take cogni- 
zance, he had no authority to order Police investigation and 
that the statement to the Sub-Inspector of Police was therefore 
made to an Officer who had no authority to hold any investiga- 
tion. S. 107 of the Criminal Procedure Code appears in 
Part IV, which is headed “Prevention of offences.” The pre- 
vention of offences is a part of the administrative machinery 
for maintaining “Law and Order,” and this task 's laid of 
Magistrates. These Magistrates have control over the Police, 
whose assistance they can seek in the discharge of their duties. 
Such being the case it appears to me that it is perfectly open 
to a Magistrate who is asked to set in motion S. 107 of the 
Criminal Procedure Code, to avail himself of the help which is 
available to him under S. 202, Criminal Procedure Code; when 
complaint of an offence of which he is authorised to take cogni- 
zance is made to him. In this view I am fortified by the ruling 
reported in Weir’s Criminal Rulings, Vol. II, page 51. In that 
case the report was no doubt called for from a Subordinate 
Magistrate, but this can make no difference. © In Hlalsbury’s 
Laws of England (Edition of 1911), Vol. XVIIL, S. 1254 it 
is stated that “the privilege attaches not merely to proceedings 
at the trial, but to proceedings which are essentially steps in 
Judicial Proceedings.” In the footnote reference is made to 
Watson v. Jones (1), where it was held “the the public policy 
which renders the protection of witnesses necessary for. the ad- 
ministration of justice necessarily involves that which is a step 
towards, and is part of the administration of. Justice, namely 
the preliminary examination of witnesses to find out what they 
can prove, and that consequently statements made by a witness 
tæa litigant or his solicitor in preparing proof*are absolute- 


ly privileged.” I am therefore of opinion that apart from . 


S. 202 of the Criminal Procedure Code, it wasecompetent to 
the Deputy Magistrate, Adoni, to have referred the matter to 
the Police for investigation, and that the” Sub-Inspector of 
Police, Aspari, was entitled to hold the investigation and 
having presented the petition, it was the duty of the defendant 
to assist in the investigation. It was said that’ such wide 
privileges would have disastrous consequences on +innocent 





citizens, who would be left without redress. But it 
will always be open to such persons to put Ss. 182 and 211, 
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Indian Penal Code in motion by an application under S. 195, 
Criminal Procedure Code. 


I would therefore dismiss the Appeal with costs. 
Ae oy Ve Appeal dismissed . 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: SIR VICTOR MURRAY Coutts TROTTER, Chief 


' Justice, MR. JUSTICE KRISHNAN AND MR. JUSTICE BEASLEY. 


Ramabhadra Thevar and others...d4ppellants* (Defts..1 to 


i 3). 
V. 
Arunachalam Pillai and another... Respondents (Plaintiffs 1 
and 2). 


Transfer of Property Act, S. 84—Deposit—Nature of—Refusal by morigagee 
to accept—Withdrawal by mortgagor—Effect of—Interest—Liability to pay. 

A deposit of money by the mortgagor in Court under S. 84 of the Transfer 
of Property Act is only a special kind of tender, désigned to make available 
a sure mode of proof of the fact of tender. Where the mortgagee refuses to 
accept the amount and thereupon the mortgagor withdraws the amount, his 
liability to pay interest depends on the question whether, notwithstanding the 
withdrawal he. remained ready and willing to pay throughout. The better 
opinion seems to be that the fact of tender raises the presumption that the 
debtor ` continued ready and willing to pay and the burden is cast on the 
mortgagee to show that the mortgagor was either unwilling or unable to pay 
because he had utilised the-money for other purposés. The fact of withdrawal 
itself may in certain circumstances be some evidence of unwillingness to pay. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O. S. No. 183 of 1922. 


K. S. Krishnaswami Aiyangar for appellants. 


N. S. Srinivasa Aiyar and S. V. Narayana Aiyar for 
respondents. 


The Court (Phillips and Odgers, JJ.) + made the following 


ORDER OF REFERENCE TO A. FULL BENCH :— 

Phillips, J.:— The first pwint for consideration is the con- 
struction of the mortgage deed executed by the father of the 
defendants Nos. 1 to 3 in favour of the rst plaintiff’s manager, 
4th defendant. The ist plaintiff on his own behalf and on 
behalfsof his minor son, 2nd plaintiff, sold certain property to 
the father of 1st defendant under Ex. 1 on 11th September, 
1909% “There was a prior mortgage on this property, dated 
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*Appeal No. 226 of 1924. 2oth, 21st, 3oth October, 1925 and 
rsth January, 1926 
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oth February, 1908. As there was this prior mortgage and 
- also because one of the vendors was a minor, the ‘1st defend- 
ant’s father did not pay the whole of the purchase money, but 
retained a sum of Rs. 4,625. On the 15th September, 1909 
the 1st defendant’s father hypothecated the property he bought 
for this amount and stipulated that the rst plaintiff should exe- 
cute a security bond for Rs. 6,000 on or before the 14th Sep- 
tember, 1910. The relevant provisions in this mortgage deed 
which we have to construe are as follows :_ 


“I shall pay the aforesaid amount of principal together with the 
interest........... as soon as you execute and get registered before the 14th 


September, 1910, a security bond in respect of immoveable properties estimated 
ya i 


by the mediators at Rs. 6,000............... If security is not given before the 
said stipulated date, I shall, up to the date on which the security is given, add 
interest on principal and interest on interest at the said rate with twelve months 
rests and pay you the amount of principal and interest accruing due j 


The Lower Court has held, and I think rightly held, that 
the execution of this security bond was a condition precedent to 
the demand for the mortgage money and that therefore this 
suit for the money is not maintainable because the security 
bond had not been executed, but as the parties came to an agree- 
ment during the suit that the mortgage should be adjusted by 
means of this suit and that the suit should not be dismissed, the 
Lower Court proceeded with the trial and held that there was 
no obligation on the 1st plaintiff to execute a security bond on 
any particular date and that therefore the mortgagor must pay 
compound interest on the amount of the mortgage from Sep- 
tember, 1910, because the deposit made in Court was not a 
valid deposit, being conditional. This conclusion is somewhat 
inconsistent with the finding that the execution of the security 
bond was a condition precedent to the enforcement of the 
mortgagee’s right, and it is now contended for the appellant 
that the 1st plaintiff was bound to execute theesecurity bond 
after the date fixed therefor, namely, 14th September, 1910, 
and that therefore when the mortgagor deposited the mortgage 
amount coupled with a request for the execution of the security 
bond it was a valid tender under S. 83 of the Transfer of 
Property Act, although it was coupled with this condition. The 
question therefore for determination is whether the mortgdgee 
was under an obligation to execute the security bond, afi obliga- 
tion which can be enforced by the 1st defendant. .To adopt 
the interpretation put upon the document by the Lowes Court 
is to hold that the mortgage is irredeemable except at the 
option of the mortgagee, and this would constitute a clog on 
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the equity of redemption which cannot be enforced.Consequent- 
ly, if the language is ambiguous, | think that we must adopt’ 
an interpretation which would remove that clog. The document 
itself is an extraordinary document because it provides that on 
default by the mortgagee the mortgagor is to be penalised, and 
similarly if the mortgagee fulfils his bargain and the mortga- 
gor commits default, the mortgagee is to be penalised by the 
compound interest being reduced to simple interest. However 
this may be, | think it is undoubted that there was an obliga- 
tion on the mortgagee to execute this security bond, and con- 
sequently that obligation could be enforced by the other party 
to the contract. He was therefore entitled to demand a 
security bond before paying the money, and the execution of 
the security bond was not left to the will of the mortgagee to 
perform at any time he chose. If that is the correct view, 
the deposit of the mortgage money coupled with a request for 
the security bond is not a deposit coupled’ with a condition 
outside the contract for the condition was one enforceable 
under the contract. The deposit was therefore a valid deposit 
under S. 83. : 

There remains then the question whether the mortgage 
money ceases to bear interest from the date of deposit under 
the terms of S. 84 of the Transfer of Property Act. Notice 
of the deposit was sent to the plaintiff, but he refused to accept 
the money and subsequently tlie 1st defendant withdrew the 
amount from Court. On similar facts it was held in Krishna- 
swami Chetuar v. Ramaswami Chettiar (1) that interest did 
not cease to run, the ground for the decision being that the 
deposit must be left in Court in case the mortgagee changes 
his mind. This decision is somewhat at variance with the 
decision in Velayuda Nayakar v. Hyder Hussan Khan 
Sahib (2), where it was held that orice a tender had been made 
and refused, interest ceases to run, although in that case the 
money had been taken back from the mortgagor by the lender 
after refusal by. the mortgagee, The decision in Krishnaswami 
Chettiar v. Ramaswami Chettiar (1) was considered in Theva- 
raya Reddy v. Venkatachala Pandithan (3)! where Ayling and 
Tyabji, JJ. differed... The case went up in appeal and was 
decided in Thevaraya Reddy v. Venkatachala Panditnan ( 4). 
I was one of the members of that Bench and dissented. from 
the deciston in Krishnaswami Chettiar v. Ramaswami Chet- 
tiar (1), and apparently Abdur Rahim, Offig. C. J., was 
1, (1910) IL R 35 M 44. 2. (1909) IL R 33 M roo: 19 M L J 648. 
3. (1914) 1 L W 595. 4. (1916) I L R 40 M 804: 81 ML J 548. 
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inclined to the same, view, although he held that it was not 
“necessary to decide- the point. On the other hand Seshagiri 
Aiyar, J., was of opinion that Krishnaswami Chettiar v. Rama- 
swami Chettiar (1) was rightly decided. The question has 
been considered in Hukam Singh v. Babu Lal (5), and there 
a Bench of that Court followed my judgment in Thevataya 
Reddy v. Venkatachala Pandithan (4), and accepted the 
reasoning therein. I have very little to add to my judgment 
in that case, but I will add a few words regarding the decision 
in Krishnaswami Chettiar v. Ramaswami Chettiar (1), trom 
which | venture to differ. In the judgmentein that case the 
question was asked whether when the mortgagor had deposited 
the money and issued a notice to the mortgagee he had not 
done all that has to be done by him to enable the mortgagee 
to take the amount out of Court; and can he then withdraw 
the money even before the mortgagee appears to claim it? 
The answer was given in the negative; and a further question 
was asked why should he be at liberty to do so because the 
mortgagee appears and refuses to take it? The answer 1 
would give to that question is that the mortgagee is under a 
duty to take the money when tendered and the cessation of 
interest on his refusal is a penalty for not performing his duty 
of submitting to redemption. A mortgagor might be able to 
collect the mortgage money and interest accrued to date of 
deposit, but unable to raise any more to meet further interest. 
Is he to be compelled either to forego his undoubted right to 


redeem, or else to leave his money lying idle, until the mort- . 


gagor chooses or is compelled to.accept it? In the case of an 
usufructuary mortgage the injustice to the mortgagor is obvious 
as he is deprived of the benefit of his property and of his 
money. One consideration which appears to have escaped 
the notice of the learned Judges in that case is that if the mort- 
gagor leaves his money in Court deposit after refusa! by the 
mortgagee it might lapse to Government before the amount 
is withdrawn: who, in that case, is to bear the loss, the mort- 
gagor or the mortgagee? n the present case the deposit 
was made in 1913 and this suit was not brought until 1922. 
If, therefore, the rst defendant had left the money in deposit, 
the money woud long ago have lapsed to Government. S. 84 
is very clear and says that interest shall cease When Once the 
mortgagor has done all that he can to enable the mortgagee to 

1. (1910) IL R35 M 44. E 


4. ~ (1916) IL R 40 M 804: 31 M L J 548. 
A 5. (1921) IL R 44 A 198. 
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draw the money. When a mortgagee has received- notice 
that the money is actually in Court and that he can draw it' 
at that time, what more can be done by the mortgagor to 
enable him to draw it? Proceeding strictly on the interpreta- 
tion of the section I still adhere to my opinion that Krishna- 
swdmi Chettiar v. Ramaswami Chettiar (1) is wrong and 
I am inclined to think that the legislature did not intend to 
make the law in India identical with the law in England. In 
England when a tender has been made it is also necessary that 
the-mortgagor should always be ready to pay the amount, 
but the burden *of proving that he is not so ready is on the 
mortgagee. | take it therefore that, when there has been 
a tender and there is no evidence of any subsequent refusal to 
pay, the provisions of the English Law would be complied 
with, and the tender would be valid, except perhaps in cases 
where it was shown that the tenderer had subsequently derived 
profit from the money tendered. 


As the question is one of some importance and there is 
a diyergence of views in this Court, I think that the question 
should be referred for decision to a Full Bench. Accordingly 
the appeal is submitted to a Full Bench for decision. 


The Memorandum of Objections is dismissed with costs. 


Odgers, J.:— This was a suit for an amount due on a 
mortgage or in default of payment for sale. The 1st plaintiff 
and 4th defendant were brothers. ‘The 2nd plaintiff was son 


_ of ist plaintiff and a minor at the date of suit. Defendants 1 


to 3 were brothers and undivided. In 1909 ist plaintiff and 
4th defendant sold some of their family properties to the 
father of defendants 1 to 3, and for the protection of the 
minor (2nd plaintiff) a mortgage bond, Ex. A, was executed 
by the father of defendants 1 to 3 to the ath defendant as 
head of his family. On a partition between 4th defendant 
and rst plaintiff, the amount of the bond fell to share of 
plaintiffs 1 and 2. Two questions are raised in appeal to us 
ca) that the Subordinate Judg®’s construction of Ex. A was 
wrong, (b) that interest on Ex. A ceased by-reason of a deposit 
by defendants 1 to 3 in Court under the terms of S. 83, Irans- 
fer*of Property Act. By Ex. A the mortgagor undertook 
to repay “as.soon as you’execute and get registered before 
14th September, 1910, a security bond in respect of immove- 
able prepertics estimated by the mediators at Rs.6,000 in order 
that no disputes might arise in the matter of the said sale pro- 


1. (1910) I L R 35 M` ° 
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perties since there are included therein the properties given 
as security under a deed exccuted for Rs. 400 by you and 
your younger brother Arunachalam Pillai for and on behalf 
of the said minor Govindaswami also on 9th February, 1908, 
to Péruvalandan Papavinasam Aiyangar, and get this back 
with endorsement of payment made thereon.” ‘The document 


proceeds “If security is not given before the said stipulated. 


date, I shall, up to the date on which the security is given, add 
interest on principal and interest on interest at the said rate 
with twelve months’ rests and pay you the amount of principal 
and interest accruing due in that manner, andè take this back 
with endorsement of payment made hereon.” Security was 
not furnished by the date named. The Subordinate Judge 
found that the delivery of the security bond to defendants was 
a condition precedent to the plaintiffs’ claim to the inortgage 
money and was prepared to hold that the suit was not maintain- 
able owing to the failure of the plaintiffs to execute and deliver 
security bond according to the covenant in Ex. A. The minor, 
however, having attained majority offered at the trial to recog- 
nize the mortgage as binding on him and to receive the amotint 
due thereon and the Subordinate Judge “owing to the good 
sense displayed by both parties” proceeded to settle all ques- 
tions arising on Ex. A and decided that the deposit made by 
the defendant being conditional was invalid and that interest 
consequently.did not cease to run. He gave a decree for 
plaintiffs for amount claimed subject to the deduction of the 
amount paid by defendants 1 to 3 to satisfy Papavinasam 
Aiyangar’s decree (which had been obtained since the date of 
Ex. A) which has now been agreed at Rs. 865 plus costs and 
6 per cent interest. | Under the circumstances it is perhaps 
unfortunate that the Subordinate Judge did not.act on his first 
inclination and dismiss the suit. The clause as to the furnish- 
ing of the security bond seems to be clearly a clogon the equity 
of redemption as the mortgage money cannot be claimed with- 
out such bond and no time is provided within which (after 
14th September, 1910) such security bond is to be furnished 
and compound interest is to run “up to the date on which the 
security is given.” Therefore interest is to run on for any 
length of time until the mortgagee thinks fit to render himsélf 
competent to accept it by executing the security bond. * This 
appears to render the clause invalid. The minor has, however, 
become a major and,has offered to accept mortgage money. 
The real question is: therefore the second, the question as to 
the deposit.. On 6th August, 1913, the father of defendants 1 
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to “3 deposited the necessary amount: in Court and tendered it 
to ah defendant who however refused to take it out, where- ` 
upon the Court referred'the father of defendants 1 to 3 toa 
regular suit by its order, dated 15th November, 1913. The 
Subordinate Judge’ held that the tender was not unconditional’ 
because defendants 1 to 3 requested that 4th defendant should 
first furnish security as provided for in Ex. A before he drew 
the money. The Subordinate Judge holds that the condition 
is against the terms of Ex. A. This I am unable to under- 
stand as the money can clearly not be taken by the mortgagee: 
unless and until’a security bond is provided as stated in Ex. A. 
1 do not see how under the circymstances this can 
be regarded as a conditional deposit so as to render the deposit 
invalid: The main question argued before us however was 
as to the consequent cessation of interest for anotner reason, 
viz., that although defendants made a deposit and kept the 
money in Court for about a year, they subsequently withdrew 
it. This is a pure question of law on which there is some’ 
apparent conflict of opinion. | 

Section 84, Transfer of Popery Aa reads as follows :-— 


“When the mortgagor or such other person as aforesaid has tendered 
or deposited in Court under S. 83 the amount remaining due on the mortgage, 
interest on the principal money shall cease from the date af the tender or as 
soon as the mortgagor or: ‘such other person as aforesaid has done all that 
has to be jdone by him to enable the mortgagee to take such amount out of 
Court, as the case may be,” 


the relevant words to the present case being in the last clause. 
In Velayuda Nayakar v. Hyder Hussan Khan Sahib (2), 
a case of tender, thé Court held that “tender” does not imply 
that the tenderer must always be ready to pay and that the 
cases to.the contrary in English Law and in Calcutta did not’ 
apply. . There does not appear to be any distinction _ drawn 
in the section between tender and deposit. In Krishnaswami 
Chettiar v. Ramaswami Chettiar (1), a case of deposit, it was 
held that a continuance of the deposit was necessary to obtain 
the benefit of éhe section. The English cases as to the neces- 
sity for continued readiness to pav in the case of tender were 
retied on and the case in Velayuda Nayakar vo. Hyder Hussan 
Khan Sahib (2), distinguished on the ground that tLere was 
there no allegation ofa subsequent demand by the mortgagee 
for the amofint and that mortgagor failed to pay and also 
because the matter was clearer as regards deposit as distin: 
quishéd from tender,“ We cannot speak ofa person: having 
deposited in Court-if he has withdrawn-his deposit.” 
1. (1910) TL R35 M 44. E 2. (1909) ILR33 M 7100:19 M'L J 648. 
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In Thevaraya Reddy v. Venkatachala Pandithan (3),. a 
“casc heard by Ayling and Tyabji, JJ., there were disputes 
among the mortgagee’s representatives, and the, money depo- 
sited was not taken out for a year after which the mortgagors 
withdrew it. Ayling, J., thought that Kr ishnaswami 
Chettiar v. Ramaswami Chettiar (1), governed the case and 
that the ruling should be sustained in the absence of a refer- 
ence to a, Full Bench. ' Tyabji, J., on the other hand, thought 
the ruling in Krishraswami Chettiar v. Ramaswami Chetti- 
ar(1), was wrong and that Velayudha Nayakar v. H yder Hus- 
san Khan Sahib (2), was the correct view on ¢he ground that 
it.was not shown that the English differed from the Indian 
Law and that the English Law makes a tender perfect and 
complete unless the party impeaching its completeness shows 
an absence of readiness to pay. . He examined the English 
Law and added that the facts in Krishnaswami Chettiar v. 
Ramaswami Chettiar (1), and in the case before him were 
different. On this difference of opinion a Letters Patent 
appeal was taken and the decision is reported in Thevaraya 
Reddy v. Venkatachala Pandithan (4). It was heard by a 
' Bench of three Judges of whom my learned brother was one. 

Abdur Rahim, Offg. C. J., held that’ the interpretation of 
S. 84 in Krishnaswami Chettiar v. Ramaswami Chettiar (1) 
was that “The deposit in order to be effective under iS. 84 
must ‘remain in Court until the mortgagee or his successor 
in‘interest-has been enabled or‘is in a position to withdraw it.” 

Seshagiri Aiyar, J.; held that Krishnaswami Chettiar v: Rama- 
swami Chettiar (1) was rightly decided. Phillips, J., on the 
other hand thoughr that this decision was wrong. He said 
“the cessation of ‘interest. is the penalty imposed upon the 
mortgagee for refusal to accept the money when offered and 
this penalty is not:remitted because he changes his mind when 
itis too late.” The learned Judges, however, held that, in the 
case before them, the circumstances were different and as the 
-mortgagors:failed to have the deposit-in Court sufficiently long 
to enable the mortgagees to dr@w the amount they failed to do 
_ali'they had to,do under the section. This opinion of 
Phillips, J., in Krishnaswami Chettiar v. Ramaswami Chet- 
tiar (1). has recently been approved by the Allahabad High 
Court in Hukam Singh v. Babu Lal (5). The.Engitsh.Law 
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isset forth inter alia in Bank of New South Wales v. 
O’Connor (6). i 

In Fisher on Mortgages (6th Edition), S. 1851, it 1s 
stated that “interest will cease to run upon the mortgage debt 
from the time at which a proper tender of the whole amount 
is Shown'to have been made. But it ought to appear, that, 
from the time of the tender, the money was kept ready by the 
mortgagor, and that no profit was afterwards made of it; 
upon proof of the contrary whereof the interest will still run.” 
The principle in English Law being apparently that if the 
mortgagor was*to have the beneft of cessation of interest on 
ihe mortgage, he must not have earned interest on the money 
elsewhere in the meantime. 


In this state of the authorities, I think it is desirable that 
the point should be settled. The point is essential to the appeal 
which therefore should be referred to 2 Full Bench as proposed 
by my learned brother. ! 

K. $. Krishnaswami Aiyangar for appellants. . 
© K. Rajah diyar, N. S. Srinivasa Aiyar and $. F.. Nara- 
yana Aiyar for respondents. 

The Court-delivered the following 

JUDGMENT :__In our opinion a deposit in Court under 
S. 84, is only a special kind of tender, designed to make 
available a sure mode of proof to the mortgagor of the fact 
that he has made a tender, If he tenders in ‘the ordinary 


` way and that tefider is denied, he may be defeated’ by false 


cvidence; if he tenders by deposit in Court the matter is proved 
for him by the record. 


We do not agree with the view of Phillips, J., that once 
the money is deposited and a reasonable time given to the 
mortgagee to take it out, interest thereafter cannot be allowed 
in any circumstances. Nor do we agree with the view appa- 
rently adopted in Arishuaswami Chettiar v. Ramaswamt 
Chettiar (1) that if after depositing the money in Court, the 
mortgagor withdraws it, his otiginal deposit is to be treated as 
nullity, in otaer words, that he is to be regarded as never Paang 
tendered at all. 

In our opinion the deposit operated as a tender, id the 
only gtestiom properly arising was whether the mortgagor, not- 
withstanding his withdrawal, remained ready and willing to 
pay, throughout. The better opinion seems to be that the 
fact of the tender raises the presumption that the debtor con- 


-n (Gyo) TL R35Mas. © 6. (1889) 14 App Cases 273. 
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tinued ready and willing to pay, and that the-burden.is east 
“ upon the creditor to show that he was either not willing or not 
able to pay because he had utilised the moneys for other pur- 
poses. And it may be that the fact of withdrawal might, in 
. certain circumstances, in itself be some evidence of unwilling- 
. ness to pay. But; however, that may be, here there was an 
aliegation in para. 6 of the written statement that the defend- 
ants had always been ready and willing to pay. On that no 
issue was raised and in-our view that is suficient to conclude 
the matter in the defendants’ favour, and to preclude the 
plaintiffs (who have no merits) from claiming interest after 
the date of the depọsit in Court. 


The decree will be drawn up accordingly and must give 
credit for the sum of Rs. 865 with costs and interest referred 
to by Odgers, J. ; n 

Defendants will have the costs of the appeal. 

Loy, ‘Appeal allowed. 





. IN THE Hign Court oF JUDICATURE AT MADRAS.” 
PRESENT :—MR. Justice PHILLIPS. 


-Obla R. Narasimha Aiyar Appellant* (ist. defend- 
; oy |  ant——Petitioner) 

. VU. 
_ Gunnia V. Rangachari and 
‘another Respondents (Respondent 

Plaintiff and nil). 

Ciuil Procedure Code, Ss. 55 (4) and 148—Scope of—Release from arrest 
—Failure to file petition in insolvency within 30 days—~Power of Court to 
extend time. 

Where a judgment-debtor is released from arrest under S. 55 (4), Civil Pro- 
cedure Codes but fails to apply to be declared an insolvent within 30 days of the 
order of the Court so releasing him, the Court has no ju®isdiction to extend 
the period of oue month fixed by the section. The period being one fixed by 
Jaw,.S. 148 also has no application. . 

Appeal against the Apptilate Order of the District 
Court, Madura in A. S. No. 248° of 1924 presented against 
the order of the Court of the District Munsif of -Madura 
Town in E.. A. No. 567 of 1924 (E. P. No. 315 of 1924) 
in O. S. No. 2 of 1923 on the file of-the Court ‘of the 
Second Additional Subordinate Judge of Madura. . 

-, A. Swamtnatha diyar for appellant. . 
© P. F. Kiishnaswami Aiyar for respondents. 


“A A A'O No. 37 of 1925. E 
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- The Court delivered the following ; 
JUDGMENT:..In this'case, the petitioner was released òn ` 


‘giving security under S. 55 (4) of the’'Code of Civil:Procedure. 


Under that section, he.has to file his petition in insolvency 
within 30 days ‘of the order but he did not-do so in the pre- 


‘sent-Instance and: applied for extension of time on the ground 


that he had neen ill for the latter half of the one month allowed. 


‘The Lower Appellate Court has held that the Court‘had no 


jurisdiction’ to increase the time of 30 days allowed by S. 5. 
Itis now contended that under S. 148 the time may be extend- 
ed, but under S? 148 the time that can be extended is a period 
fixed or granted by the Court. In an order under S. 55°(4), 


there is no question of the period being fixed or granted by 


the Court, for the period is fixed by the ‘Code itself and con- 
sequently S. 148 would not appear to be applicable. 
Reliance ‘is, however, placed on a decision of the Privy 


Council in, Burjore and Bhawani Pershad v. Bhagana‘(1) in 


which it was held that the Lower Court had rightly exercised 
its jurisdiction in extending the time provided by S. 602 of the 
old Code, which corresponds to the present O. 45, R. 7. In 
the old Code, there was no provision corr esponding to 3. 148 


-and that section, which is an enabling section, placed ‘certain 


limitations.upon the power to be exercised, the chief limitation 
being that the period which can be extended is that which is 
fixed or granted by the Court, and this would impliedly exclude: 
periods fixed by law. A Bench-of this Court held in -Vanni- 
samt Thevar v. Pertaswami Thevar (2) that the time pre- 
scribed in O. 21, R. 92 could, not be extended by the Court, 
ja a single Judge of this Court in A. A. A. O. No. 117-0 

2 held that the time under S. 55 (4) could not be extended 
ny pi Court. I agree with the views expressed in these two 
cases and hold that the Court has no power to extend the 
period of one ‘month allowed under S. 55 (4). 

S. 151 is also invoked but certaintly the circumstances of 
this case are not such as to warsant the exercise of suck powers. 
No particular injustice has been committed, nor has .the pro- 
cess of the Court been abused and even if there were power 
to mterfere under S. 151, [ certainly should decline to do. so 
in the present circumstances. 

The, appeal is accordingly dismissed with costs. 





PS Ve s ‘Appeal ASMA, 
1. (1883) TLR 10 C 557 (PC). 2. (1916) MW N 179. 
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In THE HIGH COURT OF JUDICATURE AT. MADRAS. + 
PRESENT :__MR. JUSTICE PHILLIPS. 


The Tanjore Permanent Fund, Ltd., a 
represented by its Secretary ... Appellant™ 1st defend- 
ant 


i | Wa l . , 
T. Sadasiva Rao ... Respondent (Plaintiff). 


. Company—Directors—Dismissal of Secretary—Cancellation of order at a. 
meeting of the share-holders—Meeting adjourned—Resolutton—Cancelling prior 
resolution—aA bsence of notice—E fect of —Ratification of gesolution—Suit for 
damages—If maintainable—Princtples guiding. 


z . H a =i ” 
The Secretary of a Company was dismissed from office by the Directors 


after due notice. At a general meeting of the share-holders of the Company, 
. the-order of the Directors was cancelled and the meeting adjourned to a later 
date, . At the adjourned meeting the resolution of cancellation was itself can- 
celled and the dismissal order confirmed. Thereupon the Secretary sued the 
Company for a declaration that the resolution passed at the adjourned meeting 
was-irregular- and illegal as no proper. notice of the resolution had been given, 
for restoration to office and for arrears of pay. ' Held, though there was an 
irregularity as to want of notice, it was open to the shareholders to rectify the 
defect and as the resolution had been accepted and subsequently acted upon. the 
plaintiff could’ not treat it as void and maintain the suit. 


When a Company does a certain act, although in an irregular manner, it is 
not open to a stranger to contend that the act is void as regards himself. Nor 
can the interference of a Court be asked for in respect of acts of ordinary 
management of the Company. English case-law referred to, 


second appeal against the decree of the District Court 
of West Tanjore in A..S. No. 653,0f 1920 preferred against 
the.decree of the Court of the District Munsif of Tanjore in 
O, S. No. 346 of 1918. | ‘ | 


P. S: Chandrasekharan. for. A. Krishnaswami Atyar for 
appellant. | 
BS Sitarama Rao and T. A ppaji Rao for respondent. 
. The Court-made the following at 
A l -© : | z ` 
_ ORDER: — The facts of the case are as follows: — 
Fhe- plaintif was the Secretary of the rst defendant Company 
and was validly dismissed from office by the Directors of.the 
Company wich-elfect from the r6th May, 1918. <A meeting 
of the- Company was subsequently held on 24th June, 1918, 
at which: this dismissal’ order was cancelled. That eéting 
was adjourned to the 30th of Juneland on the 30th the questicn 
Second: Appeal No, 1147 of 1922. | sth January, 1926. 


Tanjore 
Permanent 
Fund Ltd. 
V, e 
Sa dasiva 
Rao. 


Tanjore 
Permanent. 
Fund Ltd., 


v 


Sadasiva. 


Rao. 


e è 
480 THE MADRAS LAW JOURNAL REPORTS.  [VOL. 


wag again considered and the resolution of the 24th June was 
cancelled. The subsequent proceedings of the Company show - 
that the resolution of the 30th June was considered valid and 
was .acted upon thereafter. The plaintiff has obtained a 
decree on the ground that the resolution of the 30th June was 
irregular and illegal since it was re-opening at an adjourned 
meeting a question already decided at a previous stage of the 
meeting and was a matter brought forward without proper 
notice. The law generally is that at an adjourned meeting 
a resolution which has already been determined at the original 
meeting shall not again come up for discussion without notice, 
and that is provided in the Draft Articles of Association, 
No. 16, Form B of Schedule [II to the Indian Companies Act. 
This particular Article has been omitted in the Articles of the 
Association framed’ by the rst defendant Company, and the 
question is whether that rule should be applied as it has been 
deliberately left out of the Articles. On the second point,. 
as to whether matter was brought forward without proper 
notice, it is not quite clear what the learned District Judge 
intends to find. He has stated that on the 25th June the 
Directors referred the matter to a special Committee who 
reported on the 28th of June and that then a mecting was 
summoned for the 30th. The learned Judge appears to have 
omitted all consideration of Ex. C which was a notice issued 
on the 27th of June and makes no reference to any special. 
Committee but informs the share-holders that the resolution 
of the 24th June would be recommended for cancellation at 
the adjourned meeting of the 30th. The Judge does not find 
definitely that this notice was not circulated to the share-holders 
but merely states that certificates of posting are forthcoming 
for only 27. The Company is situated in Tanjore and there- 
fore it is quite possible many notices were served without the 
intervention. of the Post Office, but on this point there is ne 
finding. If that notice was issued to the share-holders, there 
can be no. doubs that the share-holders had notice of this pro- 
posal to cancel the resolution of the 24th, and the subsequent 
resolution of the 30th would be entirely in order and binding 
not..only on the plaintiff but also on the share-holders of the 
Company. As there seems to have been some mistake in con- 
sidering this part of the case, I think that, before considering 
the other question of law involved in the suit, it would te 
advisable to, have a fresh finding as to whether notice of the 
proposed resolution of the 30th was issued to the share- 
holders. At the same time the learned District Judge will 
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be requested to say definitely what he means by his final con- 
‘clusion in paragraphı7 :— 
“These resolutions were merely quoted to show that the company main- 
tained the general position taken up by them on 3oth June, 1918. 2 
It is argued here that these subsequent resolut’ons had 
the effect of confirming the resolution of the 30th June. This 
question has not been considered by the District Judge although 
the resolutions were put forward to show that the Company 
maintained tne general position taken up on 30th June, 1918. 


“The finding will be submitted within six weeks of the 
re-opening of the Lower Appellate Court after the vacation. 
Ten days will be allowed for objections. 


[In compliance with the above order the District Judge of 
West Tanjore at Tanjore submitted the following finding :— 


The High Court has called for a finding on 
the question whether notice of the proposed resolution of the 
30th was issued to the share-holders. It is admitted that 
there were 3,000 or 4,000 subscribers. Ex. C. dated 27th 
June, 1918, was the notice. There is no evidence as toehow 
many notices were printed. Ex. J (1) evidences that 27 
notices were posted on the 28th and 30, on the 29th. Of the 
former, 23 were addressed to subscribers resident in Tanjore 
and 4 to those living at Mayavaram and Pattukotta. Ex. H 
is the certificate of posting for the 27 notices. These 27 
nctices must be deemed to have been given in sufficieat time. 
Though there is no certificate of posting for the 50 notices, I 
do not doubt that they were posted. But only one of the 30 
was addressed to a resident of Tanjore. I hold that the 
notices to 29 out of 30 was not reasonable. It is not unlikely 
that many notices were distributed in ‘Tanjore but there. is 
no evidence of the same. Ex. 1-d states that 61 attended on 
the 30th against 68 on the 24th; but no inferenge can be drawn 
either way therefrom. The larger number of votes on the 
30th is due to the fact that some individuals had plural ‘votes. 
I find-that it has not been prowed that notice of the proposed 


cancellation on the goth of the resolution of the 24th was 
given. - 


I have been directed to say definitely what was meant 
by the sentence “These resolutions were mereły qaoted ` to 
show that the Company maintained the general position taken 
up by them on 30th June, 1918.” + As my predecesser wrote 
the" judgment and as he has used ie word ‘quoted,’ I can only 
state what, the learned Vakil for defendants says was his rea- 

R__61 


Tanjore 
Permanent 
Fund, Ltd. 

Y. 

Sadasiva 

Rao. 


Tanjore 
Permanent 


Fund, Ltd. 


Ve 
Sadasiva 
Rao. 


482 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


sop for so quoting. He says he quoted the subsequent resolu- 
tions for inferring therefrom that the corporate body accepted: 
and ratified the cancellation made on 30th June, 1918, that in 
any event the corporate body never wanted to go back on what 
was done at the meeting of 30th June 1918, and that in either 
view he did not want to rely” on the subsequent conduct as an 
answer to plaintiff’s case. ] 

After the return of this finding the Court delivered the 
following 

JUDGMENT :__The respondent in this case was the Secre- 
cary of the Tanjore Permanent Fund. He was dismissed 
from the office by the Directors of the Company on the 16th of 
May, 1918 after receiving three months’ ‘notice. Ata gene- 
ral meeting of the Company held on the 24th of June, 1918 the 
order of the directors was cancelled and the meeting was 
adjourned to the 30th of June. At this adjourned mecting 
the resolution of the 24th June, was in turn cancelled and the 
dismissal of the respondent confirmed. On 18th of July, 1918 
the respondent filed this suit for a declaration that this last re- 
solution was not legal and that he was entitled to continue as 


‘Secretary and also for arrears of pay. His suit wis dismissed in 


the District Munsif’s Court, but in the Lower Appellate Court 
the District- Judge found that the resolution of 30th June, was 
irregular and illegal and gave the plaintiff a decree for arrears 
of salary and Rs. soo damages. An additional finding was . 
called for and the District Judge has found that proper notice 
of the resolution to be worked at the meeting of 30th June was 
not given, and he has stated that what he meant by the words 
in his original judgment, “These resolutions were merely quoted 
to show that the Company maintained the general position 
taken up by them on 30th June, 1918,” was that “from the 
subsequent resolution it can be inferred that the corporate 
body accepted and ratified the cancellation made on 30th 
June, 1918, that in any event the corporate body never wanted 
to go back on what was done at the meeting of 2oth June, 1918 
and that in either view the defendant did not want to rely on 
the subsequent conduct as an answer to plaintiff’s case.” The 
question for consideration is whether the irregularity in the 
meeting of the 30th June gives ground for plaintiff’s suit. ‘At 
that meeting a resolution was passed that the dismissal of the 
plaintiff should stand. Such a resolution was within the 
powers pf the meeting and.it would appear that the resolution 
has been accepted and acted upon by the Company. Can 
therefore the plaintiff be now heard to say that by reason of 


(d 
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the irregularity the action of the Company is rendered uliza 
vires? The question is a somewhat difficult one and I can 
fud no direct authority on the matter, but it does appear from 
the cases cited that when a Company does a certain act, al- 
though in an irregular manner a creditor has no right to con- 
tend that such an act is void as regards himself. The cases 
cited are Browne v. La Trinidad (1), In re Millers Dale 
and Ashwood Dale Lima Co. (2), MacDougall v. Gardi- 
ner (3) and In re Oxted Motor Company Limited. (4). 
These are all cases of irregular procedure by a company in 
which the Courts held that the irregularity didenot vitiate the 
_ proceedings. The facts of the case in Browne v La Trinidad(1) 
are not really applicable here, for that was concerned with an 
irregular meeting of the Board of Directors prior to the gene- 
ral meeting which passed the resolution. In re Miller's 
Dale; and Ashwood Dale Lime Co. (2) a Company 
at an irregular meeting decided to raise new capital; it was 
held that where a director took shares in the capital raised in 
accordance with the resolution he was precluded from objecting 


to the validity of the resolution. Again in In’ re. 


Oxted Motor Company Limited (4) a resolution to wind up 
a Company voluntarily was passed by two of the 
share-holders. Although no proper notice had 
been given of the meeting it was held that the creditors could 
not impeach the validity of the resolution when the share- 
holders of the Company acting together had waived the forma- 
lities required by the Companies’ Act. At page 39 Greer, J., 
observed, “It may also be said that whether the notice requir- 
ed by S. 69 has been, duly given or not this is a matter that 
concerns the share-holders alone, because the legislature ‘has 
given the share-holders the right to say whether or not a Com- 


pany shall be voluntarily wound up,” and he relies on the deci- 


sien of the Court of Appeal in Jn re Express Engineering 
Works, Lid. (5). In MacDougall v. Gardiner(3) a meeting 
was adjourned without taking a poll. A suit was filled by one of 
the share-holders for an injunction restraining the Directors 
from carrying out the proposed arrangement was held to be 
unsustainable as it asked for the interference of the Court 


in the ordinary management of the Company. It no doubt 


appears that at the meeting of the 3oth June objection as to 
want of notice was taken but the objection was overruled and 
the meeting proceeded to pass the rtsolution ccmplainéd of. 
1. (1887) 37 Ch Dr. 2. (1885) 31 Ch D 211. 
3. (1875).2 Ch D 13. 4. (1921) 3 K B 32. 
5. (1920) 1 Ch 466. 
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Itas open toeany of the share-holders who took th:s objection 
to call a further meeting after due notice in order to upset’ 
the resolution already passed, but no such action has been 
taken. On the contrary the irregular resolution has subse- 
quently been accepted and acted upon. Consequently apply- 
inge the principle laid down in the above cited cases I think 
that this resolution was a matter within the powers of the 
Company and that it is not open to the plaintiff to treat it 
as void. In MacDougall v. Gardiner (3) Mell:sh, L. J., 
Says: 

: “In my option, if the thing complained of is a thing which -in sub- 
stance the majority of the company are entitled to do, or if something has been 
done irregularly which the majority of the company: are entitled to do regularly, 
or if something has been done Hlegally which the majority of the company are 
entitled to do legally, there can be no use in having a litigation about it, the 
ultimate end of which is only that a meeting has to be called, and then ultimately 
the majority gets its. wishes.” ' 

These remarks apply very usefully to the facts of the present 
case and consequently I hold that the plaintiff has no right to 
maintain this suit. In any event I am of opinion that the 
decree of the District Judge which awards arrears of pay 
from 16th May, 1918 to the date of plaint and Rs. soo 
damages cannot be supported. 


On 16th May, 1918 the plaintiff was validly dismissed 
and he certainly would be entitled to no damages until 24th 
June, 1918, the date on which his dismissal was temporarily 
cancelled. It is not suggested that he attended to the duties 
of his office at any time after 16th May, 1918, and I do not 
understand on what principle the District Judge has awarded 
Rs. 500 damages. The plaintiff having been validly removed 
in the first instance, he could have applied for other employ- 


. ment and it is.not shown that by reason of the resolution of 


30th June, 1918 he has been materially damaged and he cer- 
tainly has rendered no service for which he could claim re- 
muneration. 
The second appeal is accordingly allowed and the plain- 
tiff's suit dismissed with costs throughout. | | 
The Memorandum of Objections is also dismissed with 
«costs. A 
vy doe Wa. | Appeal allowed. 


3. (1875) 1 Ch D 13 at 25. 
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“In tHe HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT: SIR VICTOR MURRAY Coutts TROTTER, KT., 
Chief Justice, MR. Justice KRISHNAN AND MR. JUSTICE 
BEASLEY. 


Venkatakrishna Reddi and others ... Appellants* (Res 

pondents__Defendants ) 

a V. - S 

Krishna Reddi ... Respondent (Petitioner — 
l Plaintif). 


` Civil Procedure Code, O. 22 Rr. 3 and 5s—A pplication to be impleaded as 
legal representaiive—No ° rival claimants—Order dismissing abplication—If 
appealable. l ` 7 

“No appeal lies against an order refusing the application of a person to be 
brought on record as the legal representative of a deceased plaintiff’ on the 
objection of the defendant when there is no rival claimant for being brought on’ 
the record as his legal representative. Ayya Mudali Velan v. Veerayee, I L R 
43 Mad 812: 39 M L J 218 overruled. 

Appeal against the order of the District Court of South 
Arcot, dated 30th August, 1924, in A. S. No. 325 of 1923, 
presented against the order of the Court of the District Munsif 
of Villupuram, in J. A. No. 357 of 1923 in O. S. No. 451 
of 1922. 


K. Bhashyam Aiyangar for appellants. 
K. S. Jayarama Aiyar and S. Nagaraja Aiyar for res- 
pondent. 


The Court (Devadoss and Waller, JJ.) made the follow- 
ing Order of Reference to a Full Bench. 


Devaposs, J.:—The plaintiff in O. S. No. 451 of 1922, 
on the file of the District Munsif’s Court of Villupuram died 
pending the suit and the respondent herein applied to be 
brought on record as the legal representative ef the plaintiff. 
The District Munsif held that the will under which the res- 
pondent claimed the property of the deceased plaintif was not 
genuine and dismissed his petition. The respondent preferred 
an appeal to the District Court of South Arcot. A prelimi- 
nary objection was raised by the appellants herein to the 
appeal on the ground that no appeal lay against the order of 
the District Munsif. The District Judge overruled the pre- 
liminary objection and held that the will under which the res- 
pondent hérein claimed was a genuine will, set aside the order 
Gt the District Munsif dismissing his application for being 
rs *A A O No..346 of 1924. . ° 1ith September and 29th October, 1925. 
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added as the 2nd plaintiff and remanded thé suit for disposa! 
according to law. Against that order the defendants have 
preferred this appeal. 


It is contended by Mr. Bhashyam Aiyangar for the appel- 
lants that no appeal lay to the District Court from the order 
of the District Munsif passed under R. 5 of O. 22 of the 
Civil Procedure Code. Under O. 22, R. 3, cl. (1), “Where 
one of two or more plaintiffs dies and the right to sue does 
not survive to the surviving plaintiff or plaintiffs alone, or a 
sole plaintif or sole surviving plaintiff dies and the right to 
sue survives, the*Court on an application made in that behalf, 
shall cause the legal representative of the deceased plaintiff 
to be made a party and shall proceed with the suit.” Cl. (2) 
is as follows: “Where within the time limited by law no appli- 
cation is made under sub-rule (1), the suit shall abate so far 


‘ 


as the deceased plaintiff is concerned.......... ” R. 5 pro- 
vides: “Where a question arises as to whether any person is 
or is not the legal representative of a deceased plaintif or a 
deceased defendant, such question shall be determined by the 
Court.” S. 367 of the old Code was: “If any dispute arise 
as to who is the legal representative of a deceased plaintiff, 
the Court may either stay the suit until the fact has been deter- 
mined in another suit, or decide at or before the hearing of 
the suit who shall be admitted to be such legal representative 
for the purpose of prosecuting the suit.” The present R. 5 
does not allow a separate suit to be brought for the purpose 
of determining who the legal representative is, nor does it 
require that the question should be decided at or before the 
hearing of the suit as to who shall be admitted to be the legal 
representative for the purpose of prosecuting the suit. It 
is therefore the duty of the Court to determine the question 
whether the person claiming to be the legal representative is 
the legal reor®sentative or not. Where there is a* conflitt 
between two or more persons as to who the legal representative 
is, the Court should determine the question and the person 
who is found by the Court to be the legal representative should 
be made a party to the suit. ° 


. The question is, does O. 22 contemplate the case of the 
‘Court dismissing the application of a person to be brought on 
record as the legal representative of the.deceased plaintif*when 
ihere is nd conflict between rival claimants. I think, consider- 
ing the changes made in the new Code, the evident intention 
of the legislature was to allow the sole applicant to be brought 


on record as the legal representative. It did not contemplate 


p 
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the dismissai of a petition to be brought on record on .the 
- objection of the defendant, for it did not provide for the 
abatement of the suit in case such an application was dismissed. 
It has specifically provided for the abatement of the suit 
when no application is made within the time limited by law. It 
is open to the defendant to prove in the course of the suit that 
the right of the deceased plaintiff did not survive to the person 
braught on record. ss that is the course contemplated by O.22 
there is no appeal provided against an order made under R. 5. 
Under the old Code, S. 588 (18) appeals were provided 
against an order refusing to bring the legal representative on 
record as well as against an order bringing the legal represen- 
tative on record. The present Code advisedly has not men- 
tioned orders under R. 5,O. 22, among the appealable 
orders in O. 43. The question therefore is whether an order 
refusing to bring a person as the legal represeritative of the 
deceased plaintiff, when he is the only applicant for the purpose, 
is a decree or only an order., If the Court refuses to bring 
the sole applicant on record as the legal representative of the 
deceased plaintiff, the Court has to dismiss the suit as it abates 
so far as the deceased plaintiff is concerned. The abatement 
of the suit is a necessary consequence of the refusal of the 
Court to bring the sole applicant on record. Under R. 9, 
when a suit abates or is dismissed under O. 22 no fresh suit 
would lie on the same cause of action. The result is the 
applicant even though he is the real legal representative, has 
neither an appeal against the order refusing to make him 
a party nor has the right to bring a separate suit on the same 
cause of action. He cannot bring a suit for declaration that 
he is the legal representative of the deceased plaintiff, for such 
a suit for obvious reasons would not lie. Did the legislature 
intend to lay down in O. 22 that a person who is the real legal 
representative of a deceased plaintiff but who, or the objection 
of the defendant, is not made a party to the suit in the place of 
the deceased plaintiff should go without any remedy and lose 
his right to the property in the Mit? I think from the word- 
ing of R. 3 it is clear that an order refusing to bring the appli- 
cant on record as the legal representative of the deceased 
plaintiff, when there is no rival claimant to dispute his right is 
a decree, for it determines final rights between the parties. 


It is contended by Mr. Bhashyam Aiyangar that the deci- 
sion of the Court that the applicant tvas not the legal Tepre- 
sentative of the deceased plaintiff would not operate as res 
judicata in subsequent proceedings as'the order was not made 
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in a suit. Granting, for argument's sake that such an order is 
not one which is made in the suit, the principle of res judicata - 
would apply, for it determines finally the question whether the 
applicant is the legal representative of the deceased plaintif 
entitled to continue the suit on the cause of action alleged in 
thesplaint or not. It was laid down by their Lordships of the 
Privy Council in Ramachandra Rao v. Ramachandra Rao (1), 
that the principle of res judicata would apply to a decision 
which finally determines the rights of the parties even though 
the decision was not in a suit. In that case an order made in 
iand' acquisitions proceedings as regards the title of the parties 
barred a subsequent suit in respect of the matter which was in 


_ dispute in the land acquisition proceedings. It was contended 


in that case that the order in the land acquisition proceedings 
was not a decision in a former suit. Lord Buckmaster, who deli- 
vered the judgment of their Lordships observes at page 331: 

“Tt has been suggested that the decision was not in a 
former suit but whether this were so or not makes no difference, 
for it has been recently pointed out by this Board in Hook v. 
Administrator-General of Bengal (2), that the principle 
which prevents the same case being twice litigated is of general 
application and is not limited by the specific words of the 
Code in this respect.” | 

In the light of this decision it is not possible to hold that 
a decision under O. 22, R. 5, would not operate as res 
judicata in a subsequent suit. 

As there is conflict of authorities, I proceed to consider 
the most important cases on the point. In Rama Rao v. 
The Rajah of Pittapur (3), it was held by Sir John Wallis, 
C. J. and Seshagiri Aiyar, J., that an order striking out from 
the array of parties the defendant as an unnecessary party 
and dismissing the suit against him was in effect a decree and 
was appealavle as such. In Ayya Mudali Velan v. Veera- 
yee (4), Oldfield and Seshagiri Aiyar, JJ., held that an order 
rejecting the tlaim of a persog to be the legal representative 
of the deceased plaintiff and to continue the suit amounted to 
a decree dismissing the suit and gave him the right of appeal 
‘rom.that.order.. The District Court relied upon these two 
decisions for overruling the preliminary objection. + I am in- 
clined to hold that the decision in Rama Rao v. The Rajah of 

1. (1922) I L R45 M 320: 43 M LJ 78 (PC). 

2. (1921) IL R 48 C 499: 40 M L J 423 (P C). 
~ 7 3. (1918) IL R 42M 2rg: 36 ML J 169. 
4, (1920) IL R 43 M 812:39 ML J 218. 
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Pittapun (3) and i in. Ayya Mudali Velan v. V. ceway ee (4) are 
correct.’ 


In Pakkai v. Pathumma (5), it was held by Benson and 
Sundara Aiyar, JJ., that an order that a person is not the legal 
representative of a deceased plaintiff did not bar a separate 
suit. In that case the question whether an appeal lay against 
the order refusing to make a’ person the legal representative 
of the deceased plaintiff was neither raised nor considered; 
what the learned Judges held was that the decision of the Court 
refusing to make a person the legal representative of the deceas- 
ed plaintiff was not a question arising for decision in the suit 
and therefore the principle of res judicata did not apply. But in 
view of the decision of the Privy Council in Ramachandra Rao 
vi Ramachandra Rao (1), this decision cannot be said to be 
good law. Further there is a specific provision in R. 9 
against a separate suit on the same cause of action. 


Reliance is placed by Mr. Bashyam Aiyangar o on Subra- 
mania Aiyar v. Vaithilinga Mudaliar (6), for the position 
that-no appeal lies from an order refusing to make a person 
the legal representative of a deceased plaintif. l'he facts 
of the case are distinguishable from the facts of the present 


case. There the Court did make one of the rival 
claimants a party in -the place of the deceased 
plaintif, and the suit did not abate in consequence. The 


Court held that the rival claimants who were not made parties 
to the action had no right of appeal. The case is. different 
when the sole ‘applicant is not made a party on the ground that 
he is not the legal representative for the order amounts to a 


final determination of one of the questions in issue between . 


him and the defendant and that decision finally determines the 
result of the suit. The case in Venkata Seshamma v. Gannes- 
wara Raa (7), is also distinguishable from the present case. 
In.that case also the suit did not abate as one of the applicants 
was not made a party to the suit. Spencer and Kumaraswami 
Sastri, JJ., held that no appeal lay against an order refusing io 
make some >f the claimants parties to the action and they dis- 
tinctly say'that there was no abatement of the suit. Jn 


arn 
t 





Po" on, (1922) IUR 45 M 320: 43 MLJ78 (PC). , 
Late 3. (4918) ILR 4z M 21:19:36 ML J 169. ee 
; + (1920) I L R 43 M 812: 39 ML J 218. 
= A : (1913) M W N 673. ©- 6. (1918) M'W Nv'x98. 
(1924): M W N 58.- 8. (1895) I LR18 M 4965M L J 63. 
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lay against am order dismissing the application of a person to 
be brought on record as the legal representative of the deceas- 
ed party. > The learned Judges observe at page 497 :— 


“The title to represent being denied, there is in the pre- 
sent case a dispute between the claimant and the defendant. 
We therefore think the District Judge ought to have entertain- 
ed the appeal. We also think that the appeal lay against the 
decree dismissing the suit.” This was followed by a Bench 
of the Allahabad High Court in Hanwant Singh v. Ramgopal 


Singk (9). à 


In Ram Sarup v. Moti Ram (10),,it was held that no 
appeal lay from an order dismissing the application of a person 
to be brought on record as the legal representative of a deceas- 
ed plaintiff and that such an order was nota decree. In 
Sital Prasad v.. Bajrangi Sahai (11) it was held that such 
an order did not come within the definition of the word 
“decree” as the question was not in controversy in a suit and 
as the person seeking to be added as a party was not a party 
to the suit. In a recent case in Rukmani Ammal v. 
Veeraswami Aiyangar (12) Jackson, J. held that no appeal 
lay. against an order under R. 5 of O. 22 


It is unnecessary to deal with the other cases quoted by 
Mr. Bashyam Alyangar. I think the proper course in such 


cases would be to make the sole applicant a party to the suit 


and then raise an issue as to whether he is the legal representa- 
tive or not as preliminary issue and try the other issues if the 
preliminary issue is found in favour of the person brought on 
record. Such‘a decision would amount to a decree and th 
person. who is brought on record as the legal representative 
would have a right of appeal against the decree. 


As, however, there is a conflict of authorities on this point 
i would ref*r for the decision of a Full Bench the question 
whether an appeal lies against-an order refusing the applica- 
tion of a person to be brought on record as the legal repre- 
sentative of a deceased plaintif on the objection of the de- 
fendant when there is no rival claimant for*being brought on 
record as his legal representative. 

Waller, J.: —I agree that there being a conflict of 
authority on the question, it should be referred for the deci- 
sion ọf*a Full Bench. „My own view is that no appeal lies. 


9::; (1908) EL R30 A 348. 10. (1920) IL Rr Lab 493. 
ah. (1911) 13 TC 7a za 12. (1924) 47 M L J 370. 
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An: order.of this kind could be appealed against as an order wn- 
der thé old Civil Procedure Code. Under the present Code-no 
appeal lies against it under O.. 43 and-J do not think that it 
can be. appealed against as a decree. The decision on an 
application. under.O. 22,.R. 3 is not a matter that is in con- 
troversy in the suit itself. If there is a dispute whether 
the applicant is or is not the legal representative, it has to be 
aétermined under R. 5 before the suit can be proceeded with. 
anu Ky Bhashyam Aiyangar for appellants. Ya 
= K.S. Jayarama Aiyar and S. N agaraja Aiyar for 
respondent. i 
: The Court expressed.the following 


OPINION :— The question referred to us is in the following 
terms :_. = : i 


2 “Whether an appeal lies against an order refusing the application of 
a person to be brought on record: as the legal representative- of a deceased 
plaintif on. the objection of the defendant when there is no rival claimant for 
being brought on the record as his legal representative.” 


„< -The facts of the case are that on the 14th April, 1983, 


the plaintiff on record died. On the 20th June, within the 
period demarcated by law the, petitioner (respondent herein) 
petitioned to be brought on the record as the legal representa- 
tive of the deceased plaintiff. The ground on which he sought 
to be brought on record was that he was the legatee of the 
deceased plaintiff and took under her will the properties in 
suit. The learned District Munsif made an order on the 
30th June in the following terms :_ 


“Subject to the proof of the genuineness of the will, the petitioner may 
be brought on record as the operation and validity of the, will turns upon the 


finding of the first issue,” 

That of course, was purely a conditional order. On 
the 14th August the District Munsif proceeded to inquire into 
thé questions outlined in the provisional order, viz. the 
genuineness of the will-and passed the order of that date. 
He. found the will was not gergiine and as a cDnsequence: of 
course the provisional order as to the appellant being brought 
on record fell toethe ground: i 


The material provisions of the Code are parts of O. 22 
and O. 43. By O. 22, R. 5, where a question: arises as to 
whether any person is or'is not the legal representative of 
the.deceased plaintiff or a deceased defendant, the said, ques- 
tion shall. be determined by the Court. By R. 9 (2) the 
plaintiff or the person claiming to be the legal repiesentative 
of the deceased plaintiff so far' he may apply for an order to set 
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aside the abatement or dismissal; and, in certain circumstances 
which are set out in the rule, the Court shall set aside thé 
abatement. ‘The question is whether an appeal lies from an 
order made in pursuance.of O. 22, R.. 5, if the determmation, 
to call it by an unequivocal term for a moment, was an order 
within the meaning of the Code. 


If it is then under O. 43, R. 1, such an order does not 
yall within the list of orders there given from which appeals 
lie to a higher tribunal. We may notice in passing that the 
order. does provide for an appeal against an order made under 


_~ 


O. 22, Rr. 9 ‘and 10 but not against orders made under ary 


other rules in that order. It appears*to us therefore thst, 
assuming this to be an order, fhe Code expressly excludes its 
being appealed against as an order. Whether the respondent 
in this case, would or would not have a remedy by way of 
appeal against the abatement which follows as a consequence 
of this order is another matter. But we are not concerned 
with that, there is nothing about it in this order which was 
simply one refusing to make him legal representative and was 
entirely silent as to any question of abatement or dismissal 
of the suit. - But it is sought to say that it is appealable- for 
the reason Wa it is not in truth an order but a decree. The 
definition of “decree” is contained’ in S. 2 (2) of the cod: 
and runs as follows :— 

<A decree means the formal expression of an adjudication which, so 
tar'as regards the ‘Court expressing it, conclusively determines the right of the 


parties with regard to all or any of the matters in controversy in the suit and 
may _ be either preliminary or final.” 


' The line of argument appears to be this__and that is the 
reason for the appearance of the words in the reference, 
“When there is no' rival claimant for being brought on the 
record as’ legal representative,” that where there is, only one 
claiming to’ be the legal representative, the effect of rejecting 
that person’s:claim is ipso, facto to bring the suit to a close and 
that therefore the order dismigsing the claim is a final adjudica- 
ton as between the-only possible parties. It was'held in Ayya 
Mudali Velan v. Veerayee (4) ‘by Oldfield’ and Seshagiri 
Atyar, JJ shat an order rejecting the claim of a- person to Le 
the legal representative of a deceased plaintiff and continue 
the suit amounted to a dismissal of the suit and was therefore 
appeajable as a decree. , The extreme inconvenience of that 
view would. be this: that an order rejecting the claim of a 


- (1920) I L R 43 M 812: 39 ML J 218.. 
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) . 
person to be legal representative would be a decree if he were 
the only available-legal representative but would only be an 
order if there were rivals, any one -of whom might have 
applied to be declared to be the legal representative and 
brought on record. We ought to point out that at the time 
when this person applied to be made a legal representative, 
namely, on the 20th June, it might quite well have been that 
other claimants would have come forward before the’ date 
when the time for applying expired, namely, the 14th July; 
so that at tre time the plaintiff was petitioning there was no- 
thing to show that, even if his petition was rejected, other 
persons might not gome forward to represent the interests.of 
ihe deceased plaintiff. On that ground we think it impossible 
to say that a mere refusal per se to appoint a person the. legal 
representative of a deceased plaintiff or a deceased defendant 
can be regarded as a final decree, partly because the Court 
would have to go into all sorts of inquiries to ascertain. what 
were the surrounding circumstances before it could decide 
whether such refusal was a decree or an order. It seems. to 
us that the Code cannot have contemplated the institution of 
such an enquiry as that. For these reasons we are of opinion 
that we should answer this reference by saying that no appeal 
lies against the order in this case; but we give no expression 
of opinion as'to what would be the consequence if the petition- 
er appeals against the actual order of abatement or dismissal. 


. It follows that in our opinion that A yya Mudali Velan v. 
Veerayee (4) was wrongly decided. 


T.S. V. Reference answered in the negative, 


IN THE HIGH COURT OF JUDICATURE AT NAD BAS: i 
PRESENT :——MR. JUSTICE JACKSON. 


N. K. Govindan Nayar ... Petitioner (Petitioner in 
an C R P No. 30 of 1925 on the 
oo Aa = file of the High Court) 
Kanhirathotikayil Ithaletty ... Respondent (Respondent in 
e i do). 


Court Fees Act, 8.7 cl. 1 and 1x—Suat for redemption of Kanom and for 
damages—Court-fee ‘on - ‘damages—If payable—Malabar compensation | for 
Tenants; Improvements Act (1 of 1900), S. 6 (3)—“Or otherwise in respect’ of 
the tenancy” —Damages if included in—Civil Procedure Code, 0.047, R. 1— 
Review of judgment—When allowed. . l ` @ 
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: Where in a suit: for redemption. of a kanom the plaintiff also claims dgmages, 
which he wants to be set off against the kanom amount or the amount payable 
by way of improvements he is not bound to pay any Court-fee on the amount 
of damages till after it is ascertained and a set off is allowed. The words “any 
sum ‘of money accruing due for rent or otherwise in respect of the tenancy’ in 
S. 6 (3) of. Madras Act I of 1900 are wide enough to include damages, and 
damages cannot be taken into account in ascertaining the value of ‘the suit 
for purposes of Court-fees and of jurisdiction. Abdulla Koya v. Kallumpurath 
Kanaran, 33 M L J 463, Pumpaltya Vengaliya v, Kunhamina, 25 I C 704 and 


Ldmorin of Calicut v. Narayana, 5 Mad. 284 followed. 


E A’ Judge should not review his judgment merely because rulings which 
were not ‘brought to his notice at the hearing were subsequently discovered by 
a party. There mut generally: speaking be finality. But where the question 
decided is not one of right between the parties, e, g. when it relates solely to 
Court-fees, and when the matter is one of general importance, review is justified. 

Application, under S. 114 of the Civil Procedure Code, 
for review of the judgment of the High Court, dated the 8th 
September,.1925 in C. R. P. No. 30 of 1925* presented 
against the Order of the Court of the Additional District Mun- 
sif of Calicut in I. A. No. 1127 of 1924m 0. S. No. 286 of 
1923. 

K. P. Ramakrishna Aiyar, for petitioner. 

A. Parameswara Aiyar for respondent. 

The Court made the following 


ORDER: The petitioner applies for review of my judg- 
ment in Civ:l Revision Petition No. 30 of 1925.* 

Most of the grounds set. forth in his application ave 
clearly unsustainable. There is no error on the face of the 
tudgment and the best proof that my previous judgment was 
based on no-misapprehension of the argument and vitiated by 
no omission of material points lies in the fact that at the second 
hearing no fresh argument and no. fresh points have been 
adduced. What happened was that the learned vakil built 
up an argumenton behalf of petitioner which appeared to me 
to be well founded, but lacking the coping stone. Appraised 
of this defect by my judgment, he has searched the Reports 
and has found what was previolsly wanting. . The first 
question is, whether in these circumstances this Court should 
allow a review. l 
As pointed out by the Judicial Committee in Chhaju Ram v. 
Neki (17, R. 1of O. 47 must be read as in itself definitive of 
the limits within which review is permitted and words “any 
other sufficient reason”in thàt rule mean'a reason on grounds at ` 

: *Reported in 50 M L J 213. E 
1. (1922) 43 M L J 332 (P C). 
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least analogous to those specified immediately previously? ` If 
after exercise of due diligence, and no one.accuses Mr. Rama- 
krishna Aiyar of want of diligence in this case, a pleader fails 
to lay his hand upon certain material rulings which. are not 
to be found ın the authorised reports; the situation is certainy 
analogous to one where new and important matter was not 
within the knowledge of the party. But I hasten to add thar 
this, in my opinion would not conciude the question, znd.there 
18 good authority for holding that a Judge should not review 
his judgment merely because a party has found fresh rulings 
ən. the matter, because there are further considerations of 
prime importance., : A Judge cannot ordinarily give and take 
away in the.same-proceeding. After he has given ore party 
his decree, only the most exceptional circumstances would 
justify a Judge in depriving him of it. And merely that a 
Judge has altered his mind would not, in my opinion, constitute 
such justifying circumstance. There must, generally speaking, 
be finality. But it so happens that these considerations do 
not apply to this particular case. The respondent has op- 
posed the Civil Revision Petition and was fully entitled to do 
so, since a defendant can make every legal defence, but it is 
not a question of right between the two parties, being a mere 
matter of Court-fees. The order sought to be reviewed gave 
nothing to the respondent, except such advantage as he might 
hope to reap through his antagonist being heavily taxed. 
Review therefore involves no deprivation. And there is no 
question here of the Court altering its mind. I was prepared 
to accept the petitioner’s argument if authority on the culmi- 
nating point was forthcoming and now that it is produced to 
nnd in his favour would not be to go back, but to go forwards, 
epee the previous argument. 


' Moreover, this is a matter which anseende the interests 
of the actual parties before me. It governs fhe procedure in 
a very: common form of suit in Malabar and the effect of a 
wrong decision will be far reaching. : 


The Court then of itself must consider the validity of its 
judgment and Vellaya v. Jagannatha (2) is authority for 
nolding§ that in such circumstances, review is justified. 
Accordingly I allow the petition for review, but only, be it un- 
derstood with regard to the particular circumstances of this 
case. In most cases, the predominating principle tobe con- 
sidered is finality. | . Laes 
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To turn to the merits. It has been held that a mortgagor 
‘suing‘in-redemption in Malabar is not bound to value_his suit 
«ccording to the amount he may have to pay for improvements, 
Lamorin of Calicut v. Narayana (3). ‘This ruling is based 
‘on 'the-opinion of three out of the five Judges forming ‘the 
Bench, the other two dissenting, which shows how. evenly. the 
question 1s! balanced. Now, if it could be shown that damages 
are in pari materia with improvements, the same reasoning 
would apply and damages cannot be taken into account in 
ascertaining. the amount for the purposes of jurisdiction. Tf 
the plaintiff does*not know the amount; how can he fix it’ for 
jurisdiction? . lt was argued at the ‘previous hearing’ that 
damages and improvements were on the same footing, because 
in-S. 6 (33), Madras Act I of 1900, there is provision for 
improvements, money accruing due for rent, or otherwise ~in 
respect of the tenancy, and this latter phrase included damages. 
Tt'stemed to me remarkable that if the legislature had inten1- 
ed damages to come within the category, it should not have 
zaid go in terms, and to describe damages as money accruing 
‘due in respect’ of a tenancy is very circuitous. AndasI re- 
marked,’ I was impressed by the circumstance that no ruling 
which sarictioned such interpretation was produced. lt seem: 
ed that thé question must have arisen and the very absence of 
rulings was an argument ab silentio in favour of respondent's 
contention that the phrase did not refer to damages. There- 
ire; 'I-rejected the argument. Now petitioner has produced 
two rulings of this Court. In Abdulla Koya v. Kallumpurath 
Kanaran (4) „Spencer, J., finds in terms that the words “any 
sùm óf monéy accrúing due for rent or otherwise in respect of 
ihe ‘tenancy’ 'are wide enough to include damages and Sada- 


siva Atyar, J., concurs. The latter. Judge sitting with 
Napier, J,, found to-the same effect in Pumpaliya Ve engaliya v. 
Kunhamina: 139 Pe . 


I find therefore, that the petitioner is entitled to pay the 
Court-fee afterthe amount receverable, by way of damag Ses, 
has been ascertained and set off against the amount payable 
by way of: improvements . 


“The petition is allowed and this finding supersedes 2 
former sect except in respect of costs. 
_T. Se. ve | a Review petition allowed. 


roy 


- ~- WANA ILR5M 284 (F B). , 
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IN THE HicH COURT OF JUDICATURE ATe MADRAS. ` 
PRESENT :—MR. JUSTICE PHILLIPS. 
Acha ~ ...  Petitioner* (Plaintif) 
v: i 

Sankaran and others ... Respondents (Defendants). 

Civil Procedure Code, $. 115—-Court-fees—Order directing payment of 
additional Court-fee—Interlocutory order—Interference in revision. 

The High Court should not interfere under S. 115, Civil Procedure Code 


with an interlocutory order ‘directing the plaintiff to pay additional Court-fees 
and granting time for the payment of such fees. 


Petition under S. 115 of.Act V-of i908 and S. 107 of 
the Government of. India Act, praying the High Court to 
revise the order, dated 8th April, 1924 of the Court of the 
Subordinate Judge of South Malabar at Calicut in O. 
No. 2 of 1924. 

K. Kutttkrishna Menon for appellant. 

B. Sitarama Rao and N. Govindan for respondents. 

The Court delivered the following 


JuDGMENT :__This is an application to revise the otder 
of the Subordinate Judge of South Malabar directing the plain- 
tiff to pay additional Court-fee. 


The first question for determination is whether this Court 
will interfere with such an order under S. 115 of the Civil 
Procedure Code. No doubt in Sudali Muthu Pillar v. 
Sudalimuthu Pillai (1) Oldfield, J., held that such a case did 
come within S. 115 and he accordingly passed an order under 
that section. It may be observed however that in that parti- 
cular case the order demanding additional Court-fee was 
coupled ith an order dismissing the appeal in case of default. 
In the present instance, we have no such conditional dismissal 
but time was granted for the payment of the fee. In the Patna 
High Court it has consistently been held that the Court would 
not interfere in such a case [vide Musammat Lachmibatt 
Kumari v. Nand Kumar Singh (2)] and the game view was 
taken by a Bench of the Calcutta High Court in Gobindu Das 
Nath v. Nitya Kali Dasi (3). . With all respect it appears to 
me that this is the right course to follow. Even if the plaint 


is rejected on the ground that the Court-fee has not, been paid 


the płaintiff will have a right of appeal and if he pays the 





*C R P No. 522 of 1924. ; 18th January, 1926. 
1. (1922) 17 L W 623. 2. (1920) 5 Pat L J 400. 
3. (1919) 51 I C 58r. 
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extra fee and has a trial of the suit and the suit is dismissed the 
question can again be raised by him in appeal. This being SO, 
it seems useless to interfere in revision with what is in effect an 
interlocutory order which can be questioned hereafter. The 
mere admission of this petition has led to nearly eighteen 
months delay in the trial of the suit. Taking this view, I 
must dismiss this petition with costs. Plaintif will have an- 
other month within which to pay the extra Court-fee. 


T.S. V. Civil Revision Petition dismisséd. 


PRIVY COUNCIL. 
(On Appeal from the Court of the Resident, Mysore.) 
PRESENT :__VISCOUNT DUNEDIN, Mr. AMEER ALI AND 
SIR ARTHUR CHANNELL. 
Thomas Charles Wiliam Skipp au. Appellant® 


U. 
Lilian Mildred Kelly D Respondent 
. Rromise of marriage—Promisee a married woman of Roman Catholic reli- 
gion—Her subsequent divorce—Conduct of parties thereafter—Whether new 
promise or ratification of old wold promise. 


The detendant (appellant) promised to marry the plaintiff (respondent), ` 


a lady professing the Roman Catholic religion, who at the time was married, 
but living separate from her husband. She later succeeded in obtaining a 
civorce from her husband, and-the parties then continued to behave as engaged 
persons, the defendant buying her a ring, and fixing the date of their marriage. 
The defendant then on various occasions postponed the marriage, and eventually 
married another lady. 

‘The plaintiff in her suit for damages for breach of a promise of marriage, 
alleged that such promise was originally made to her by the defendant while 
she was living apart from her husband, and that the defendant had also then 
undertaken to assist her with funds in obtaining a divorce, which was done, 
and that the promise was renewed thereafter. The defendant contended inter 
alia that the original promise, which he admitted, was void and against 
public policy, as h€ving been made to a woman whose husband was fhen alive, 
and professing the Roman Catholic religion, which did not recognise divorce 
among its adherents; he further denied having renewed the promise, and that 
his conduct at the utmost amounted ® after the divorce to a ratification— 
which was of no legal effect—of the void promise made before the divorce. 


Held (affirming. the judgment of the District Judge; and the Resident, 
Bangalore), that the Lower Courts were right in holding that there was -a 
Promise to marry when the plaintiff should succeed in obtainingea divorce; 
aud that “when persons fix a day for their marriage, it may be inferred that 
there is a new promise of marriage, and, not necessarily a ratification of a prior 


void propise.” 
Ditcham v. Worrall, 5 C P D 410 followed. 





*P C Appeal No, 152 of 1924- 26th January, 1926. 
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Consolidated Appeal and Cross-appeal from. a degree 
. dated the 20th March, 1923 of the Resident, Bangalore 
(W. P. Barton, Esq.) modifying a decree of . the District 
Judge, Bangalore (J. A. deRozario, Esq.) dated the 11th 
. September, 1922. T 


_ Mrs. Lilian Mildred Kelly, was married to William, Merl 
‘Kelly in 1905, but lived apart from him after two years of 
married life. Between 1910 and 1912, she became acquaint- 
ed with Thomas C. W. Skipp, a widower, who proposed 
marriage to her, and offerred to help her financially to procure 
her divorce. The offer of marriage was accepted, and with 
the aid of funds advanced by Skipp, Mrs. Kelly obtained a 
decree nisi on the 13th August, 1913, and a decree absolute on 
the 11th August, 1914. The offer of marriage was then re- 
newed and re-accepted. ‘They then behaved as an engaged 
couple, and in June, 1919, Skipp brought and gave 
Mrs. Skipp an engagement ring; a few days 
afterwards it was arranged that the marriage should ' take 
place in December, 1919, but was subsequently postponed by 
Skipp on, various grounds, and on the 7th April, 1920. Mrs.. 
Kelly left for England. On the 25th August, 1920, Skipp 
married another lady. Mrs. Kelly heard of it in 1921, and 
on the 21st December of that year instituted the present suit 
betore the District Judge, Bangalore, where the parties lived, 
claiming damages Rs. 1,50,000,.0n the facts set forth above, as 
also the further allegation that the defendant in April, 1975, 
under a solemn promise to marry her very shortly in pursuance 
of the promise already given, seduced her, and subsequently, 
under repeated promises to the same effect, induced her to con. 
sent to co-habitation with him. Skipp in his written statement, 
stated that he proposed marriage to Mrs. Kelly about the 
year 1¢19,provided she obtained a divorce, andethat she accept- 
ed. He dented that there ever was a renewal of the promise, 
and said that the true reason for his putting of the marriage 
was that Mrs. Kelly, being a Roman Catholic, whose divorced 
husband was still alive, was not, by the tenets of her Church, 
in a position to marry. The contract was therefore void in 
law as against public policy, and his conduct subsequent to the 
divorce, including the giving of the engagement-ritig, only 
amounted to a ratification of the previous void promise: The 
allegation of seduction was denied.» He also pleaded, alter- 
natively, that the promise had been broken by Mrs. Kelly her- 
self with his acquiescence. 
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~ The Distrigt Judge (J. A. deRozario, Esq. ) on the 
11th September, 1922, held the ‘original promise before the - 
divorce to be void and. contrary to law, but that the “continued 
recognition by both parties after the disability ceased to oper- 
ate gave the agreement the binding force which it previously - 
lacked, that.in June, 1919, the parties agreed to be married 
in December, and that was obviously a new contract, distinct 
from the old void one.” He held also that Skipp had broken 
the contract, and finding the seduction proved, awarded Mrs. 
Kelly Rs. 50,000; as damages. The Resident (W. P. Bar- 
ton, Esq.) on appeal agreed with the findings of the District 
Judge, except as to the seduction, and accordingly reduced the 
damages to Rs. 15,000 only. Both parties thereupon appeal- 
ed to His Majesty in Council. 

E. Laboucheré Thornton for Skipp._The con- 
tract, if any,: was rescinded and dissolved by 
the agreement of both parties, for the departure of Mrs. Kelly 
for Europe on the 7th April, 1920, without previously inform- 
ing Skipp, implred' that she intended to release him from the 
engagement. Her silence thereafter until September, 1920 
confirmed this implication; Davis v. Bonford (1); Spiers v. 
fTunt (2) ;further the proposal of marriage was made and ac- 
cepted prior to the institution of divorce proceedings, but rati- 
fied: and confirmed after the divorce. Such a contract is void ab 
inilio; Wilson v. Carnley(3).The District Judge finds the ori- 
ginal contract void and contrary to the policy of the law; but he 
confuses a void and a voidable contract, and misapplying 
Ditcham v..Worrall (4) holds the giving of a ring in June, 
1919, and' the fixing of the marriage for the following Decem- 
ber, constituted a new contract. It is submitted that in the 
circumstances of the case, the fixing of an indefinite date for 
the wedding 7 or 8 years after the commencement cf the 
engagement’ canot be construed to amount to a fresh promise 
or a new contract. Finally, in view of the Resident having 
rejected the finding of seduction, ‘merely nominal’ damages 
should have been: awarded. 

R.A. Yule for Mrs. Kelly was not called upon, and did 
not proceed. with her appeal. 

* 26th January, 1926. The Judgment of the Board was 
delivered by ° 


VISCOUNT DuNEDIN.__This is an action by a indy for 


breach Of promise of marfiage against the defendant. The 
(1861) 30 L J. 139. 2. (1908) 1 K B 720.° 
3. (1908) 1 K B 729. 4. (1880) 5 CP D 410. 
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case was tried by the District Judge of the Civil and Military 
Station, Bangalore. He formulated the . following issue: 
“Was there a valid contract of marriage?” Their Lor dships 
think: perhaps the expression there used ought rather to have 
been whether there was a definite promise of marriage, because 
the expression “contract of marriage” is usually used in another 
sense, but it is quite plain what he actually meant. ` He found 
that issue in favour of the plaintif. He then went on with 
another issue: “If there was such a valid contract, did the 
defendant or the plaintiff break it either expressly or implied- 
ly?” He round that issue also in favour of the plaintif. 
When the case went to appeal the learned Resident in Mysore 
found that the engagement did subsist up to the time of the 
defendant’s marriage with another lady, and therefore a break- 
ing of the contract was necessarily inferred. 


The point was taken by the plaintiff, the respondent i in the 
main appeal, that these two. findings, being concurrent findings 
of fact, cannot be interfered with, and, to a certain extent their 
Lordships think that is true, but at the same time the defendant 
put forward what he considered a legal plea, because he said 
that upon a proper consideration of the promise which had 
been. held proved, chat promise was not a promise which could 
be recognised’ 1 in law, because it was merely a ratification of a 
void promise which had been made before. 


That plea arises.upomthese facts. It is undoubtedly the 
case that the defendant first promised to marry the plaintif 
when, as a matter of fact, she was-a married woman. It was 
understood between them that a divorce was going to take 
place,and a divorce afterwards did take place; but it has been 
quiet well settled,and no-one can doubt the law upon the subject, 
that a. promise made in such circumstances is a void promise. 


Nevertheless, the parties considered themselves as engaged. 


persons; behaved as engaged persons, and, though their Lord- 
ships need not go through the various circumstarces of the case, 
it is certain that after the divorce proceedings had gone 
through, and: consequently the plaintiff became a free woman, 
the defendant bought her a ring and actually arranged. _the 
date on which they were to be married. $ 


The legal point is. whether, from circumstances like that, 
it is possible to. infer what really is.in law a new promise. to 
marry.” There is. no difficulty as to consideration because the 
promise to: marry is sufficient consideration. It seems to 
their Lordships that the case is in precisely the same position 
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as the case of Ditcham v. Worrall (4), and their Lordships 


cannot do better than read a few words from the judgment of 


Lindley, J .' (as he then was) in that case. He says at p. 414: 


“Unless. therefore, the statute” (he is speaking of the Infants Relief’ Act) . 


“forbids such an inference from their conduct, it appears to me that the jury 
might have found; and ought to have found, that there was a promise by the 
defendant after he came of age to marry the plaintiff on the day ultimately 
fixed for the marriage, and not a mere ratification of a promise made previously 
to marry at a day to be thereafter fixed,” 

and then he gives reasons for saying that that opinion is war- 
ranted by the decision of the House of Lords in the case of 
De Thoren v. Attorney-General (c). Their Lordships 
entirely agree with that reasoning. It seems to them that 
when persons fix a day for their marriage it may be inferred 
from this that there is a promise of marriage, and one is not 
bound to take it as a ratification of a contract which in itself is 
void, and which, therefore, in law cannot be rectified by any- 
thing that can be subsequently done. 


Accordingly their Lordships think that the learned Judges 
hereson the facts, which cannot be controverted because they 
are concurrent findings, came to a conclusion which they were 
perfectly warranted in law in coming to. 


Although their, Lordships did not stop the appellant from 
reading the evidence, they really think that the examination of 
the evidence as to how the parties behaved afterwards was 
scarcely relevant in view of these two findings, but, as it has 
been gone into, their Lordships would wish to say that they 
think that the learned Resident has taken a perfectly correct 
view of what happened between these two parties. They 
had lover’s quarrels, each was unwilling to take the first step 
of reconciliation, and so they drifted on with periods of separa- 
tion, but-after a time came together in India, when this renewed 
promise was made. ° . 


Now the learned District Judge held that the matter was 
made worse byewhat he considered was a proof of seduction. 
That proof of seduction was rejected, and rejected their Lord- 
ships think upon perfectly right grounds, by the learned Resi- 
dent on appeal. The result was that the learned Resident, 
on appeal, reduced the damages from Rs. 50,000 to Rs. 15,000 


Their Lordships, whatever their own views would "have 
been if,they had been trying the case, would never think of 
interfering with a measure of damages which had been fixed by 
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a learned Judge unless they saw that there was'something very 
clearly wrong with the figure which he had fixed upon, and, 


therefore, as-regards this part of the judgment also they do: 


not consider it right that it should be altered. 

Their Lordships will therefore humbly advise His Majesty 
that the main appeal should be dismissed, and that the respond- 
ent should have such costs as a pauper can obtain, because she 
has been allowed to defend in forma pauperis, and, as her 
cross-appeal has not been insisted upon, it should also be 
dismissed, and that there should be no costs to either party in 
that cross-appeal. ° : 

- Solicitors for T. C. W. Skipp : Josselyn and Elwes. 

Solicitor for L. M. Kelly : H. S. L. Polak: 
© A. DeM © © Appeal dismissed. 
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The Rajah of Ramnad who had granted pattas to different ryots filed a 
number of suits against them’ to recover damages in “respect ‘of his palmyra 
trees alleged to have been illegally cut by them. Held, the liability of -each 
of them would depend on whether S. 12 of the Madras Estates Land Act applied 
to his case. In the case of such of the ryots as were holders of the land on 
iwhich the trees stood and who had cut such trees, S. 12 would afford a pro- 
fection; but if the right to the trees depended not on the” fact that the trees 
stood on their holdings but on a separate lease of the trees as such, damages 
could -be awarded for illegal cutting by the ryots and would be measured by 
the fulk value of the trees so cut. To such a case S. 12 had no application. 
Murugappa v. Ramanathan Chettiar, 1 L W 881 approved. l 8 


Appeal from the judgment and decree of “tht ‘Madras 
Fligh Court (Sadasiva Aiyar and Spencer, JJ.) inC. R.P. 
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rE “ L. De Gruyther and Kenworthy Brown for appellant. - 
apb K.V .L.Narasimham and P. Subba Rao for respondent. ' 
0 A 
Ramnad 21st January, 1926. . The Judgment of the Board was 
are delivered by i a o a 
Rowthen, , LORD DUNEDIN :— The plaintif in the present set of 
Lord cases is the Zamindar of Ramnad, an estate situated in the 
Dangun Presidency of Madras. The defendants are ryots who are 


tenants of the plaintiff in virtue of certain pottahs. The plain- 
tiff complained that the defendants had cut down trees belong- 
ing to him. Rhe trees were palmyra trees, which yield a 
juice which is tapped from the trees, and, as it makes an intoxi- 
cating liquor, has a commercial value. The plaintif raised 
separate actions against each alleged wrongdoer in the Court 
of the District Munsif of Manamadura. The pleading in 
the case was in the highest degree unsatisfactory and was, as 
will appear hereafter, the real cause ofthe unsatisfactory 
condition of the case on the appeal before this Board. It may 
be here parenthetically explained that the ordinary position of 
a ryot is that he is in possession of the land for agricultural 
uses, but that he is not entitled to cut down trees. But in 
Madras there is special legislation dealing with the subject, 
namely, the Madras Estates Land Act, being Act I of 1908. 
S. 12 of that Act is in the following terms :— ; 


“Subject to any rights which by custom or by contract in writing 
“ executed by the ryot before the passing of this Act are reserved to the landholders, 
every occupancy ryot shall have the right to’ use, enjoy ‘and cut down all trees 
now in his holding, and in the case of trees which after the passing of this 
Act may be planted by the ryot or whirh may naturally grow upon the holding 
he shall have the right to use, enjoy and cut down, notwithstanding any con- 
tract or custom to the contrary.” 


In the definition clause, S. 3, sub-section 6, “occupancy ryot” 
is defined :—- 
e bd . 

“ ‘Occupancy ryot means a ryot having a permanent right of occupancy 

in his holding.” 
Then subsection 15 defings “ryot”’ :— 

“ “Ryo means a person who holds for the purpose of agriculture ryoti 
land in an estate on condition of paying to the landholder the rent which is 
legally due upon it.” 


Sub-seciion 3 defines “holding :— . 


“ ‘Holding’ means a parcel or parcels of land held under a single patta 


ae —— or engagement in a single village.” 


Not, what the plaintiff ought to have said in each case was 
in plain terms that the defendants were not persons to whom 
S. 12 applied, because they were lessees of the trees in terms 


. 
® 


' 
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which made them usufructuaries of the trees, but did not give 
„them the trees as a mere appanage of land let to them, and 
then to have averred that they had wrongfully cut down the 
Instead of this, what he did was this (the averments 
in one case may be taken as a sample of the whole as they are 


trees. 


all in terms practically identical). 


down of the trees, he said: _ 


said trees, has not done so.” 


After averring the cutting 


“The defendant, who is bound according to the custom of the village 
and Zamin and according to law to pay compensation to the plaintiff for the 


To this the defendant (again taking one case As a sample) 
replied first, by denying that the trees had beer cut and, second, 


by denying the custom alleged. 
the real question as to whether the Act of 1908 applied had net 
been properly raised. 
che pottah was a tree pottah. 


It is thus evident that, so far, 


It is true that it had been alleged that 


But that allegation had not 


been presssed home by the appropriate plea, that the result was 


that the Act did not apply. 


On the contary a custom of pay- 


ment had been set up, which exactly: fits the exception mentjon- 


ed in the opening words of S. 12. 


The parties then went to 


trial in the Court of the District Munsif of Manamadura. He 
In this judgment he found as a fact 


delivered a judgment. 
that the trees had been cut. 


He then found in law that. 


as 


a tirva or rent, was paid for the trees, the trees belonged to the 
Zamindar and that, therefore, at common law, apart from cus- 
tom, if the tenants cut the trees they must pay damages. He 
then went on to deal with'the averment of custom as if it had 
been an averment of custom, not as to right of payment, which 
it obviously was, but as to scale of payment, which it obviously 


was not. 


He then found that there was no universal custom 


proved as to scale, and thus it being left to himself to deter- 
mine the figure of damages, he determined them as 25 years’ 


purchase’ of the annual rent value of a tree. 


his judgment make any mention of the Act of 1908. 


granted decrees in all cases for agsum re 


He did not 


in 


He 


presenting the 25 years’ 
purchase of the rental value of the trees cut. | 


From this judgment an appeal in the form appropriate to 
such a case from the Munsif’s Court, i. e., civil revision peti- 
tion, was preferred to the High Court of Madras: “This was 


disposéd of by Moore, J. 
the claim, says this :— 


suits wh 


He in his judgment, after stating 


“These Civil Revision Petitions arise out of a number of small cause 


ich were brought by the petitioneri the Raja of Ramnad to recover from 
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his,tenants the valye of palmyra trees on their holdings which had been wrong- 
fully cut and appropriated by the tenants. The value of the trees was claimed 
at the rate of Rs. 3 per tree in one village and Rs 6 per tree in the other two 
villages. In C R P No. 1252 of 1918, the petitioner is the defendant in one 
of the small cause suits. Ic was alleged in the plaint that rhe defendants, who 
were bound according to the custom of the village and Zamin and according 
to law to pay compensation to the plaintiff for the trees cut, had not done so. 
The defendants denied having cut the trees and the custom alleged in the 
plaint and claimed the ownership of the trees. They further contended that 
the value claimed was excessive. The District Munsif found that the alleged 
cutuing was true and that the value claimed was proper for the trees, viz., Rs. 3 
and Rs. 6 and ‘hat the holding cansisted of trees which were assessed to tirva. 
On the third point, viz., ‘Whether the alleged usage was true and what relief 
was plaintiff entitled to? the District Munsif held that the proser amount 
of compensation would ‘ordinarily’ be the capitalised” value of the annual tirva, 
or twenty-five times the annual stram. The findings on the first two points be- 
ing in plaintifPs favour, the only question for decision in .these petitions 


is whether the method of calculating compensation adopted by the Lower Court 
ts correct.” 


Hie then mentions the contention of the defendants under 
S. 12 of the Act, but he says no more about it. In other 
words, he scems to stick to his view that the only question left 
was the valuation question. He criticises unfavourably the 
Munsif's view of the 25 years’ purchase of the rental value of 
the trees as the proper measure of damages, a result which, he 
says, he cannot extract from the proof as to custom, and he 
then remits the case to the inferior Court for findings on the 
following points :__ 


ti 


1. Whether there is a valid custom entitling the landholder to claim 
compensation for palmyra trees cut by the defendants, without the permission 
of the landholder? 2. If so, what is the compensation payable ty the de- 
iendants?” 


The case then went back to the Lower Court. This time 
there was a different Munsif. | He pronounced a very clear 
judgment. He satd:_— 


“T have to give tindings on the following two issues:— 

I. Whether there is a valid custom entitling the landholder to claim 
compensation for palmyra trées cut by the defendants without the permission 
of the Jandholder? 


II. If so, what is the compensation pavable to «Re defendants? 
° "a. Issue No. I:— 


“IT have heard Mr. T. C. Srinivasa Ajyangar, Pleader for plaintif, the 
Raja, at great length. I have approached the question in the light of the 


observagions contained in the judgment of High Court. I would find the issue 
in the negative. 


“Issue No. II requires no finding in view of my finding on issue No, 7.” 
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He also takes no notice of the Act, but assumes that, he 
had been told that the Zamindar’s aply right to coripensation 
rests on a custom to receive it. 

On the return to the High Court of the findings, the 


-Zamindar presented a note of “objections. In these objections 


he, for the first time, raised definitely the true case as to, the 
application of the Act: ae 

“a, The District Munsif erred in TSA the onus of proof on the 
plaintiff, 

“e The District Munsif erred in assuming chat the Estates Land Act 
had any application io the present case.” e 
The case was then resumed by the High Court with the re- 
turned findings and the objections thereto. They, in all the 
cases, set aside the decree of the Lower Court and dismissed 
the suits. They granted the respondents their costs in the 
High Court; in one case they directed that there should be 
no costs in the Lower Court, but in all the other cases they were 
silent as to the costs in the Lower Court. The opinion of 
the learned Judge who delivered the leading judgment begins 
with the statement that “the counter-petitioners are the tenants 
of land on which trees were and are standing.” He then 
goes on to say :— 

“The remaining questions for consideration are:— 


1. Whether the District Munsif was right in allowing as damages 
not the value of the trees cut, but only 25 times the zirva payable, and 

2, Whether plaintiff (petitioner) is legally entitled to claim damages 
at all, in other words whether the tenants have got absolute right to deal with 
che trees in any manner without being liable for any damages for so dealing. 
So far as the first question is concerned, I might at once say that `£ the tenants 
are legally liable for damages, they ought to have been made to pay the market 
value of the trees and not 25 times the firva. But, on the second point, I am 
of opinion that the defendants are not liable for any damages at all.” 


After dealing with an argument which seems to,have been pre- 
sented that the right to cut down trees does not include the 
right to appropriate them, which he negatives, he then comes 
to the true question of the case® This portion of his judgment 
must be quoted in full and is as follows :— 


“Lastly it was argued that the defendants are not ryots holding lands 
for agricultural purposes, bui that they are merely persons who have “been, 
allowed to enjoy the produce of the trees on payment of some rewiuperation to 
the larfdholder which remuneration does not fall within the definirion of rent 
in the Estates Land Act and that therefore S. 12 has no applicatién at all. 
The muchilikas,Ex. E series, executed by the tenants do not, in my opiftion, sup- 
port this contention. They are all ordinary muchilikas of the kind usually executtd 
by ryots holding land under the Zamindar. The only special feature of these 
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muchilikas is that the fixed rent payable by the ryot who holds the land, cal- 


culated on the area°of the land, which is-described as Regai punja, is increased 


by anj amount varying with the number and size of the trees in the halding. 
Under the definition in cl. 1 of S. 3 of the Act, agriculture includes horticulture, 
and the fact that the rent for the land varies with the number of trees standing 
thereon does not make the ryot a mere licensee enjoying the produce of the 
trees under the landlord. He is the occupancy ryot of the land itself with 
the trtes thereon, though paying varying rents according to the number of trees 
existing on the land. (We were told in the course of the argument that the 
assessment was arrived once in six years according to the number of trees at 
the time of the periodical settlement.) Reliance was, however, placed on the 
decision in Murugappa Chettiar v. Ramanathan Chettiar (1) for the contention 
that these were not muchitikas for the land held by an occupancy ryot, but that 
these are agreements for payment of vari or tax payable in respect of the trees 
held on tree pattas. We have not before us the muchH#lika executed in that case 
and if, on a consideration of the terms of that muchilika, it was held that it was 
an agreement by a licensee.. to. .pay tirva. for 


enjoying the pro- 
cuce of trecs without any kudiwaram right in h 


im in the land on which the 
trees stood, I accept (if I may. say so with respect) the correctness of that 
decision. But, as I said, I am satisfied in this case that the land itself on 
which the trees stand is held on patta, though the rent payable for that land 
varied with the number of trees standing on it, owing to a certain amount 
(varying according to the number of trees) being added to the invariable yent 
based*on the extent of the land. Therefore, the Estates Land Act does apply 
to the relationship of landlord’ and tenants in this case.” 


Spencer, J., concurs and says as follows :__ 


“The suggestion that S. 12 of the Madras Estates Land Act does not 
apply in this case was put forward on the assumption that the pattas in the 
suits were purely tree pattas and not pattas for land. But a reference to the 
muchilikas on the record shows that this js not the case. I agree with my 
learned brother both on the general question as to the effect of S. 12 of the 
Madras Estates Land Act, and as to the order to be passed in particular cases,” 


It is, therefore, quite clear that the case has been decided upon 
the ground that the ryots were holders of land on which trees 
stood, that they had cut trees standing on their own holdings, 
and that they had the right so to cut them in respect of S. 12 
of the Madras Act. It is clear also that, had the tenants’ 
right to the trées not depended on the fact that the trees stocd 
en their holdings, but had depended on a separate lease of the 
trees as trees, whether trees stgod on their holdings or on the 
holdings of other persons, the learned Judges would have 
come to the opposite conclusion and would hate held that the 
damages for illegal cutting were to be measured by the value 
‘of the trees so cut and, lastly, it is clear that the reason that 
they held that the trees in question ‘were held as part of the 
land holdings and not in respect of a separate title was not in 
respect’ of any local knowledge as evidenced by proof led, but 
Wa AA WAA decease te! oa 


1. (1914) 1 L W 881. 
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because they determined the fact as a matter ef construction P. C. 
.of the'leases in question of which the muchilikas or tenants’ Rajah 
counterpart were produced. Their Lordships are in entire of 

l ; i Kamnad 
concurrence with the learned Judges as to the result in law if oe 
the trees are held on what may be called separate title. In Kamid 


such a case S. 12 ofSthe Madras Act does not apply, and shey pied 
think that the case cited of Murugappa (1) was rightly gee 
decided. ‘They think also that the result that follows was ka 
rightly affirmed by the learned Judges, i. e., that the full 


value of the trees which had been illegally cut must be paid 
for. 


But their Lordships are quite unable to concur with the 
reasons of judgment on the further point. From the refer- 
ence made to the Ex. E series of the muchilikas it would seem 
as if the learned Judges had exclusively directed their attention 
to a case where there is both land and trees which are included 
in the lease. In one case at least, by a comparison and 
reference, perhaps it is possible to infer that some at least of 
the trees are on the land let, but that is not the case with all. 
Moreover tnere are a large number of muchilikas which deal 
with trees and trees alone. How can it be possible to deduce 
from this, as a matter of construction, that these trees are on 
a land holding of the person to whom the tree right is granted? 
How can it be told that he holds any land at all? Itis matter 
of common knowledge and the case already mentioned is an 
instance__that, in view of the known use of the palmyra tree, 
leases of what are only the usufruct of the trees as such are 
granted. Many of the muchilikas produced point to such a 
lease. But in the judgment they have all been compelled to 
suffer the fate of the muchilika, which is above mentioned. | If 
the judgment stands it would be very far reaching and, in grant- 
ing leave to appeal to the King in Council, the learned Judges 


seem fully to appreciate that fact. In their Lordships’ view, 
the facts on which the case depends have not been properly 
found one way or other. ° : ; 


There are just three situations in which palmyra trees may 


be held :_ 


I. , They may simply be growing on land which is held by a “ryote 
though no mentfon of trees be made in any lease. 


2. ‘They may be growing on land held by a ryot, but they may be let ~~, 
. a + au 
as a separate entity in his lease. 


e e 
3. They may be let to a person on whose land they do not grow. 
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Assuming trees to be cut without the leave of the land- 
holder the position in law as regards 1 and 3 seems simple. 


As regards 1, S. 12 of the Act of 1908 applies and the 
landholder has no ciaim. 

As regards 3, S. 12 of the Act of 1908 does not apply 
and the lancholder has a claim for the full value of the trees 
so cut. 

As regards 2, their Lordships will not express an opinion 
because, as yet, there is no determination of the question so far 
as they know, by the Courts in India, and they would wish such 
a determination before coming themselves to a conclusion. 


But as regards the cases in this appeal, there are no mate- 
rials for ascertaining positively in regard to the 30 separate 
cases in which of the three categories each case falls. They can- 
not be taken in a block. Each case stands on its own facts. Their 
Lordships have, therefore, come to the conclusion that these 
cases must go back to the Courts in India to determine on evi- 
dence of fact in each particular case into which category it falls 
and, in accordance with that determination, to pronounce or 
refuse decrees in each particular case. As regards costs, for 
the reasons stated in this judgment, their Lordships consider 
that the confusion into which the cases have fallen is largely 
due to the inadequate pleading of the plaintiff. At the same 
time the defendants ought not to have denied the cutting_—a 
fact which has been determined against them. Their Lord- 
ships, therefore, think that the case should be remitted as 
aforesaid, that the respondents should have the costs of the 
appeal before this Board, and in each of the Courts below, 
except the costs of the original inquiry before the first Munsif; 
“hat, in that inquiry in the case of all defendants who denied 
cutting of trees, there should be no costs to either party; and 
that the costs of the future progress of the case should be 
determined by the Courts in India. They will humbly advise 
His Majesty te issue an order jn accordance with these views. 


Case remitted. 
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IN THE HicH Courror JUDICATURE AT MADRAS.. 


Present: MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. 


Narayanaswami Alyar seer Appellant* (Plaintiff ) 
v. 
Venkatarama Aiyar and another... Respt. (4th and, 8th 


defendant.) . 


Estoppel—Mortgagor and mortgagee—Consideration—V endee from mort- 


Narayana- 
gagor’s representative—Sale subject to mortgage—V endee if can deny considera- dca = Abar 
tion. v, 

i is death his Venkata 
The owner of a property mortgaged it to another and after his eath ee gee 


widow sold the property to a third person subject to the payment of the mort- 
gage, which was specifically recited in the sale deed. In a suit by the mortgagee 
for the enforcement of his mortgage, the vendee contended that the mortgage 
was without consideration. Held, as the mortgagor was estopped from raising 
the question of consideration, the vendee claiming through him was equally 
estopped from raising the same. 


Appeal against the order of the Court of the Additional 
Subordinate Judge of Tanjore, in A. S. No. 19 of 1924 (A. 
S. No. 58 of 1923, District Court of ‘Tanjore u pre- 
ferred against the decree of the Court of the District Munsif 
of Tiruvadi in O. S. No. §4 of 1922. 

T. V. Muthukrishna Aiyar and V. Subramania Atyar for 
appellant. 

T. M. Krishnaswami Aiyar and N. Swaminatha Aiyar 
for respondent. 

The Court delivered the following 


JUDGMENT :— This is an appeal from an order of remand. 
Plaintiff is the appellant. He is the assignee of a mortgage 
from the 8th defendant. The 1st defendant’s deceased hus- 
band mortgaged the suit properties to the 8th defendant for 
a sum of Rs. 550 under Ex. A dated the 23rd of July, 1909. 
Later ‘on, the 1st defendant who had becomesentitled to the 
properties sold them to the 4th defendant under Ex. D subject 
to the payment of the suit mortgage, the consideration for 
which was mentioned as Rs. 550. ‘This appeal arises out 
of the suit instituted by the plaintiff, the assignee, for the en- 
forcement of the mortgage by sale of the mortgaged 
propertées , : 


“ The 4th defendant contended that the mortgage was not 
supported by consideration. The District Munsif held that “~~ Sios 
he was estopped from questioning the consideration for Ex. A. 


*A A O No. 361 of 1924. . 19th January, 1926, 
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The learned Subordinate Judge on appeal held that there was 
no estoppel and remanded the suit for trying the question of 
consideration. 

The contesting respondent has taken a preliminary objec- 
tion that no appeal lies against the order of remand, inasmuch 
as the decision of the case by the District Munsif was not 
based upon a ‘preliminary point.’ It is true, as pointed out 
by him, that the District Munsif has referred to the evidence 
regarding consideration in paragraph ro of his judgment, but 


. It is clear from the records__and this is pointed out by the Sub- 


ordinate Judge also— that the District Munsif did not give an 
Opportunity to the 4th defendant’s vakil to crogs-examine the 
witnesses on the question of consideration or to tender any 
evidence in support of his contention, obviously on the ground 
that he was. estopped from impeaching Ex. A. In these cir- 
cumstances, we are satisfied that the District Munsif rested his 
decision on the ‘preliminary point’ of estoppel and thus dis- 
allowed evidence on the main issue. An appeal, therefore, 
lies against the order of remand. 

“The main question for decision is whether the 4th de- 
tendant is estopped from questioning the consideration for 
Ex. A. At the very outset it may be mentioned that neither 
the first defendant nor the 8th defendant denies the consider- 
ation for the suit mortgage. It is argued by the learned vakil 
for the appellant that the 1st defendant who occupies the posi- 
tion of the mortgagor is estopped from raising the question of 
consideratjon and that, since the 4th defendant claims the suit 
properties through her as his vendor, the plea of estoppel 
operates equally against him. In Bickerton v. Walker’ (1), 
it was held that “where a deed of conveyance— whether by way 
of mortgage or otherwise. contains within itself a receipt for 
consideration money, or has a receipt indorsed upon it, the 
vendor or mortgagor is estopped as between himself and a 
person who innocently acts upon the faith of such a representa- 
tion from averring that a less sum or no sum at al] has been 
received by him.” (See Halsbuty, Vol. XIII, p. 371, Para- 
graph 523). As pointed out by Fry, L. J., ip that decision, 
so in this case the mortgagor allowed the mortgagee (8th 
detendant) to have possession of the deed containing the 
statement that, Rs. 550 was the consideration for’ the mort- 
gage’ and the plaintiff “must be taken to have advanced his 
money gn the faith of the production of the mortgage deed.” 
The mortgagor being thus clearly estopped from raising the 
oss ET (1885) gx Gh. D agin —— 
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guestion.of consideration for Ex. A, we think that the vendee, 
the 4th defendant, who claims the property through the mort- 
gagor is alse equally estopped from raising the same question. 
In Shailesh Chandra v. Bechai (2) it was held that a transferee 
ofa portion of mortgaged: property ts not competent to avoid 
a deed on the ground of undue influence exercised on the mort- 
- gagor when the mortgagor himself did not at any time avoid 
the contract, nor did he seek to do so in the suit brought against 
him and the transferee on the deed. 


On behalf of the respondent Mr. Krishnaswami Atyar 
relies on a decision in /zzatunnissa Begum v. Partab 
Singh (3), in support of the argument that the plea of 
estoppel does not operate against the 4th defendant. In that 
case it was held that the owner of properties sold subject to in- 
cumbrances which were afterwards declared void would not 
be entitled to claim from the auction-purchaser the incumbrance 
‘amounts. This decision has absolutely no bearing on the 
question raised before us. In reply to the plea that the 
auction-purchaser was estopped “from contending that he was 
not bound to pay the incumbrance moneys, their Lordships 
pointed out, “There is nothing in the circumstances of the case 
to raise an estoppel against the appellant,” meaning thereby 
that no representations affecting anybody’s conduct could be 
supposed to have been made by the auction-purchaser. In 
the present case the 4th defendant is estopped nct by any repre- 
sentations or admission which he has himself made but by re- 
presentations or admission made by the mortgagor (now repre- 
sented by the 1st defendant) through whom he claims title to 
the mortgaged properties. . 

In this view, it follows that the «4th defendant is 
estopped from raising the question of consideration and, as all 
the other isstes have been decided in favour of the plaintiff, 
we think the plaintiff is entitled to get the decret passed in his 
favour by the District Munsif for the sale of the B Schedule 
properties. Setting aside the order of the bower Court we 
therefore restore the decree of the District Munsif with costs 
here and in the Court below. 

ToS V o 3 l —. Appeal allowed. 
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EN . THE “MADRAS LAW JOURNAL REPORTS. (voL. 
~ In THE Hirem COURT OF JUDICATURE AT' 'Mapras.. 
PRESENT :—.MR. Justice WALLACE AND Mr: Tosrice 

MADHAVAN NAIR. | 

Krottapalli Gopalam ... Appellant* (1st Defendant) 

v: l 

Myneni Suryaharayana 


and others -`> > ae Respondents (Plaintiffs and. and: 


Defendant. ). 


~ Arbitration—Award—Jurisdiction to: decide—Matters not: zaji rred—Personal 
Inowledge—Decision based on—Effect of. — 

Where an award is challenged on the ground that it deals with ai 
which were not referred to arbitration, the Court must scrutinise the language 
of the ‘reference to see if the! matter decided was. in.trath referred to the arbitra- 
tors for decision. ‘It does not matter. whether or not the arbitrators: genuinely 
believed ‘the matter was reférred and the.final decision lies not with them but 
with the Court., > a . 


, t,An award ‘based: on the: personal knowledge: of the -arbitrators is bad. 
Though personal. knowledge does not of itself disqualify an arbitrator from 
acting as such and may even be a good reason’ for' his’ ‘being selected, no arbitra: 
tor ‘has a right to decide a matter on his personal jae unless the parties 
expressly ‘consented to such a course. Case-law referred to. Wa 


' ‘Appeal, against the decree of the Court of the Additional 
Subordinate Judge of Bapatla dated the 23rd February, 1924 
in O. S: No.’ 44 of 1923 (O. $. No. 28 of, 1923 of the 
Sub-Court, Bapatla). 

TXF.. Ramanatha Aiyar and Th VV enkatar ama Aiyar 
for appellant. 

Ch. Raghava Row for Soe 

“The Court delivered the following 


JUDGMENT :__This appeal is against a WAA of“ the 
Lower Court. confirming. an award. . The Ist defendant and 
Sriramulu, , the husband of 2nd defendant were brothers. It 
was alleged by the plaintiffs that, rst.defendant’s father Venkay- 
ya brought. his sister’s son Nagayya, the father of plaintiffs 1 
to 3 into the family as illatom son-in-law, .promising, him a 
share in the family property sanctioned by usage to a person 


in his position; that, when Sriramulu died early in 1923, the: 


plaintiffs claimed their share from the Ist defendant and the 
ands defendant also claimed maintenance, that these two dis- 
putes were referred to arbitration, the arbitraters being 
P. Ws. 1 te 4and D. W. -1 and that the arbitrators passed 
an awagd Ex. A, giving to the plaintiffs a third share of 
the family property and to the 2nd defendant certain land 


o a7th ‘January, 1926, 





worse 
1 * \ 


*A-A O Na 167 of 1923. 
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Jor {. mainteszance. The, 1st defendant cilia to. carry Gopalam 
. out the first part of the award and the plaintiffs sued to enforce Surya: 

ae T he: Lower Court passed a decree į in their favour and narayana. 


the. rst defendant appeals. Ihe rst defendant challenges. the 

legal validity, of: the award on.two main- grounds; first, that 

‘the. matter-of the plaintiffs’ claim to a share in the family, pro- 
-perty.-was.never referred at all; and. secondly; that the award 

Js vitiated, because. the. arbitrators have .relied: on their own 

persona). knowledge and. not on cvidence given-before them for 
the:decision of the case. We shall deal with these points in” 

order, .. R 


iThe fisi; point, has to be decided on the terms sof the. refer- 
ence which is Ex. B. It runs: 


AS first Nagayya, the father of one ot us, Suryanarayana 
and later my younger brother Anjayya were being kept in the 
house of the. late Venkayya for conducting the duties of the 
house ‘and as the wife and heir of the late ‘Sriramulu. the elder 
brother of.one of us, Gopalam, had claimed | proper- mainte- 
nance for her. livelihood, etc., and so we are disputing about 
this affair, we both desire that you should act as-panchayatdars 
and settle the above disputes between us.” 


‘It is signed by.the 1st plaintiff, the 2nd defendant and the 
‘ist defendant. It is evident that the only matter-mentioned 
In it as a claim of. any kind is the maintenance affair of the 2nd 
‘defendant. But .the -plaintiffs urge - ‘that-the mention- of 
'N agayya: aml Anjayya being kept in the house was-made - be- 
cause. there: was this.other. claim. by the plaintiffs toa share 
sand that, because: ‘of: that. -mention ‘of these -facts the 
Court is to:infer that the other.claim was -not enly advanced 
by them but was specifically:referred for arbitration. - It was 
‘also emphasised for. the plaintiffs that the. word ‘disputes’ “is 
in the plural and therefore there must-have beeg-more than’ one 
dispute. It is further-urged-that if Ex. B is obscure because 
of ambiguity, itis permissible to take and-congider extraneous 
evidence-as to what was -really® ‘referred; and the plaintiffs urge 
‘that that evidence- is wholly-in favour of their interpretation of 
Ex. B.: sNow Ex..B-is clear and quite - intelligible - as it 
‘stands. „~ The fact. that there is'no very convincing reason 
: appearing Ih it for inserting the statement about tht 1st plain- 
tiffs father and: brother being kept in the house is nog a ground - 
for: holding. that the doctinient considered as a reference is 
obscure. Nor is a Court entitled to speculate as the Lower 
Court, has done on what must have been-the reasons for the 
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insertion of this statement. © ' As to the use-of the plural a 
putes,’ even if the plural was S di sonedly used__and that i is a' 
considérable assumption_the. document itself says that the 2nd 
deténdant was claiming livelihood, etc., so that the plural may 
legitimately -be ‘used of her élairhs alone. It is dificult to. 
believe that. if this was a deliberate document as it is claimed 
to'be, setting. out what were the disputes to be settled 
the statement of claim by the plaintiffs for a share in the family 


‘property, which was the more-impoftant of the two claims 


should have been omitted altogether, if it really had -been 
referred, unies the omission was deliberately made with 
intent to deceive the 1st defendant who is an illiterate man. 


We further think it is a case where the language used is 
plain in itself and applies accurately to existing facts. Under 
>. 94 of the Indian Evidence Act extraneous evidence cannot 
be given to show that it was-not meant to apply to such facts. 
Even if the extraneous evidence is considered, it does not seem: 
to us to help ‘the plaintiffs’ case. | The arbitrators who were 
examined as witnesses 1 to 4 for the plaintiffs are agreed that 
all the parties and themselves met before Ex. B was drawn up 
and agreed as to what were the disputes to be settled. - It is 
said that both the claim of the plaintiffs and that of the 2nd 
defendant were matters for settlement and they sat down and 
formally drew up a reference. It is not the plaint case that 
there was any reference outside Ex. B of any dispute .which 
Ex. B does not mention. It is their case that Ex. B covered - 
everything that was referred to arbitration. See paragraph 5 
of the plaint. Now P. Ws. 1 to 4 all agree that it was not 
written in Ex. B that there was a dispute raised by the Ist 
plaintiff for a share in the properties. and none of them: can 
explain why. “We did not” says P.W. 3, “so clearly 
examine the wording of Ex. B.” There is therefore yo 
evidence in support of the plaintiffs’ case that there is latent in 
Ex. B a claim by the plaintiffs for a share in the property. It 
may of course be that the arlftrators genuinely thought that 
this.other dispute had been referred to them; but tkat will : 
not give.them jurisdiction to decide a matter no: referred. 
Considering the language of Ex. B we are clear that it lay 
on the plaintiffs to show that Ex. B does contain a reference 
of this claim to arbitration and that the rst defendant put his 
mark gn tt with the knowledge that it did. We are unable to 
hold that the language of Ex. B could in any way convey to 
him.that rhis other claim had also been referred to arbitration. 
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It-is not without significance that the plaintiffs have not 


-examined the attestors or the writer-of Ex. B.. Thevarbitra-- - 
tors are no doubt-good enough witnesses in their own way, but. 


they are not likely to put forward a-view that a matter disposed 
of.by them was not within their jurisdiction, The evidence of 


the attestors and the writer would be that of more independent - 


witnesses on this part of the case and it has not been put for- 


ward. . lt may be remarked also that the 1st plaintiff himself: 
has not gone into the box to speak- to his case.” This, -ts ` 
importance in view.of the argument put forward by-him that ` 


there was no reason why he should have signed Ex. B if some 
claim of his had not been referred. He has not -gone into 
the box to teli us why he signed it and submit to cross-examina- 
tion onthe point. ‘The defence suggestion is that he signed 


it'in order to support the claim of the 2nd defendant who ‘is’ 


his own sister and a gosha woman. . a wy | : 
The evidence of P. Ws. 1 to 4 is also further - shaken 


by.the fact that they do not-agree as to whether the plaintiffs’ - 


claim put forward just before Ex. B was written was for him- 
self only or for his family. There'is nothing whatevef in 
Ex. B to show that there.was any dispute about the claim of 
the plaintiffs’ whole family.to a share. . It is clear that even 
the arbitrators did not clearly realise the exact nature of the 
claim which, they now say, was so clearly referred to them. 
Although the 1st defendant’s evidence in the Lower Court -is 
not very satisfactory and he is obviously endeavouring to im- 
prove his case by denying that Ex. B was read to him and 
maintaining that he was not present when it was drawn up, 
Ex. C-I his statement before the arbitrators, only three days 
after Ex. B, makes it clear that to his knowledge the dispute 
that he had with the plaintiff was as regards the maintenance 
claim. There is nothing in Ex. C-1 to indicate that.he was 
aware that Ex. B embodied a reference on any other point. As 
we have already said, if all the parties at the time of writing 
Ex. B were agreed that there were two claims referred the 


more important being the plaihtiffs' claim for a share of the. 


tamily’s property, it is incredible that, while the second and 
less impdMeant claim is categorically put down, the other and 
more important one should have been omitted. To “our 
minds Ex. “B only mentions one person who want® or claims 
anything and that is the 2nd defendant, and-we can see no 


good reason for holding that, whe the rst defendanteput-his. 


mark to it, he was consenting to refer also the matter of the 
claim of the plaintiffs to a share.. 
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. The pringple on which such.cases.have to.be decided is 
clear. . Firstly,-it.must be clear that the dispute hag - been. 
referred before the. arbitrators get jurisdiction to..decide ‘it. 
see In re Arbitration -Act{ Indian) :, Atlas. Assurance Company, 
Ltd: y. Ahmedbhoy Habibbhoy (1) . Courts no.doubt wil} not 
be unreasonable,or unduly technical in construing documents 
drawn, up by-persons not familiar. with, law and legal phraseo- 
logy:. but at the same time the!Court-must be satisfied by. the 
language used that a matter decided was in.truth referred - to 
the arbitrators for aecision. . Jt does not. matter, whether;or. 
not the, arbitrators. genuinely believed the matter was referred 
and therefore hold an-inquiry, about: it, if;in fact. it was not, or 
that they genuinely believed-that one of the parties had agreed 
to refer the matter if, as a matter. of fact, he had:noi; andthe 
inal decision as to whether the particular ‘matter was referred 
or whether a particular party had consented to refer ic lies 
not, with the arbitrators’ but withthe Court. This is:not a 
case,in which the reference is wide enough.to include. in:..the 
matters referred ‘the question whether or not this particular 
dispute was within the submission. There is no wide language 
used at all, the language.is.restricted and.definite. . In-such a 
case it is the Court which has to decide whether the. matter.in 
respect of which the suit is brought is one which was agreed 
to be referted.. For the. above:-reasons we must hold :.that 
this. dispute. about plaintiffs’ share was not referred. and there- 
fore the arbitrators did exceed their jurisdiction in deciding it. 


As to point (2) namely, whether the arbitrators disposed 
of the case on personal knowledge, we think’ that also 'is' a 
good-ground of attack on the award. It is'clear:from ‘the 
evidence of 'P. "Ws. 1, 2 and: 3, all arbitrators, and: tronr the 
wording of rhe award and ‘the statement of reasons in the 
award which, precedes the words ““Therefure we decide accord: 
ingly” (that 18, that the plaintiffs’ family should have’a third 
‘share in the property), that the decision of the arbitrators pur- 
ports to have been based only on their personal ‘knowledge. 
‘Itis clear further from P. W. -3’s evidence that he “had ` no 
yersonal knowledge of these matters at all and that he merely. 
accepted his knowledge from P. Ws. 1 and 2. “Thus -the 
‘award was passed on the personal knowledge of Pe Ws. 1 
and 2 and'thé acquiescence of P. W. 3 in their opinion based 
on their personal knowledge. None of them decided onthe 
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were not witnesses in thé case told him. ` Thiseprocedure also 
- vitiate$ the award. It is true of course that personal. know- 
ledge does not of itself disqualify an arbitrator from acting as 
such and-may even bé- a good reason for: his being selected; 
but, unless the parties expressly consent: to such a course, no 
‘arbitrator has a right to decide the matter on his personal 
knowledge. That knowledge may be of ‘use in enabling. him 
to understand and appreciate the evidence; but he is not- entitl- 
ed to use it to repudiate the case put forward: before him by 
any of the parties and his decision must be on the evidence and 


not on his personal knowledge. Still less has any arbitrator 
a right to accept and. adopt as. his own . the . purely personal 
knowledge of other arbitrators.  Such.a caurse was the more 


flagrant misconduct in, this’ case.as the award was passed by .a 
majority əf one, the one being the arbitrator who took his 
knowledge at second hand not from the witnesses but from his 
fellow arbitrators.’ That is, the decision was really only by 
two'arbitrators and that on their personal knowledge only. 


It is clear that the.award was‘not passed on a consideration 
of the evidence inthe case and. that .is enough to vitiate it. 
(See Chintdlapudi Sanyasa:Rao v. Chintalapudt Venkata 
Rao: (2) and.the cases quoted.therein, Palavesam Chetty v. 
Narayana ‘Aiyar (3): and Lakshmi: Narain v.. Sheonath 


Pande (4)']. The case in Ramdari-Sahu v. Ram Gharitter 


Sakis (5) relied on by the plaintiffs is not-on. all fours. -The 
‘casé in Maung Shwe Hpu and two v. UÙ Min Nyun (6) is re- 
lied on.by the plaintiffs; but if that decision means that, where 
arbitrators have held a private enquiry of their own, their 
award is. not vitiated unless it can be.shown that they have used 
ithe-results of their enquiry in coming to their conclusion__a 
matter extremely.: difficult to: prove, we are not: prepared . to 
agree. , It would open a verywide door for misconduct and 
such a principle seems to us to be opposed tothe principle laid 
-down-in: Dobson*v.:Grovés (7), which-is that itis - only by 
express agreement of parties that arbitrators dre entitled’ to 
-decide'a-case on theif ownipersonal knowledge. '. Here there 

‘Is no: saute Nias but.rather one-to-the contrary since. the 


‘parties-in-Ex. D expressly declared therein-their consent to, 


the decision being based upon their statements aloney s> 
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« in conclusion, therefore, the award, in so far as plaintiff 
in this.suit seeks to enforce it is bad and cannot be supported. 
and we reverse the finding of the Lower Court on this issue(2). 
The award so far as it decides the question of 2nd defendant's 
maintenance, being not attacked will stand. The other issues 
now fall to be tried and the suit is- remanded to the Lower 


Court for this purpose. Ist defendant will get his costs in 
this Appeal from the plaintiff. . No costs to 2nd defendant. 
T.S. V. l Appeal allowed in part. 





— [FULL BENCH.] 
In THE HicH COURT oF JUDICATURE AT MADRAS. 


PRESENT: SIR Victor Murray Coutrs ‘TROTTER, 
Chief Justice, Mr. Justice KRISHNAN AND MR. JUSTICE 
BEASLEY. 


‘Addepalli Venkata Samaki Rama Seshayya.. . A ppellant® 


(Plaintif) 


Vv. 
Sri‘Tripurasundari Cotton Press, Bezwada, 

represented by the Secretary, Addepalli 

Venkatappayya ... Respondent (2nd defendant). 

Limitation Act, Aris. 62, 115, 116 and 120—Limited company—Shareholder 
—Suit for dividends—Period of limitation—Nature of the Spree nn 
if contractual—Registered—M eaning of. 

A suit by a shareholder in a limited company for the amount 3 arrears 
of dividend due to him fallg under Art. 120 of the Limitation Act and not 
under Arts, 62, 115 or 116. The scope of the several articles discussed. The 
claim of a shareholder for dividend is merely a claim for debt, and does, not 
arise out of a contract as contemplated and envisaged by Art. 115. 

The word “registered” in Art. 116 .0of the Limitation Act refers only to 
the Registration Act and does not include the deposit of the Memorandum and 
Articles of Association of a company with the Registrar of Joint Stock Com- 


‘panies under the Companies Act. Ripon Press and Sugar Mill Co., Ltd, v. 


Nama Venkatarama Chetty, ILR42M33:35MLJ256 overruled. ™ 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon'ble *Mr. Justice Wallace in S. A. 


No. 5931 of 1921 preferred to the High Court against the 


decree of the Court of the Subordinate Judge o£2ezwada in 
AS. No. 22 of 1920 preferred against the decree of the 
Court efthe District Munsif of Bezwada in O. $. No. 112 
of 1917. 

å ; , 


*L P Appeal No. 35 of 1924. _ 28th October, 1925. 
+The Judgment of Wallace, J. is reported in 46 M L J 563. 


Aa THE MADRAS LAW JOURNAL REPORTS. $521 


K. N. Rajagopala Sastri for appellant. ` : 
. Satyanarayana Rao for respondent.’ 
The Court (Venkatasubba Rao and Madhavan Nair, JJ.) 
made the following 
ORDER OF REFERENCE TO A FULL BENCH :— 


Venkatasubba Rao, J.: This is a letters Patent Appeal 
from the judgment of Wallace, J. One Subba Rao was a 
shareholder of the 2nd defendant company. A money decree 
was passed against him and in execution of it certain shares 
belonging to him together with the dividends that had accrued 
were attached and sold. The plaintiff who became the pur- 
chaser at the Court-sale has instituted the present suit for the 
recovery of the dividends. The short question to be decided 
is: What is the article of the Limitation Act that is applicable 
to the case? The defendant company contends that the 
period of limitation is three years, whereas the plaintiff urges 
that the period is six years. Wallace, J. was of the opinion 
that the suit would have been in time had the plaintiff been a 
shareholder but that the plaintiff would not fall under, that 
article. The ground of his decision is that Ripon Press and 
Sugar Mill Co., Ltd. v.Nama Venkatarama Chetty (1), which 
lays down that a suit for return of deposit is governed by 
Art. 116 is inapplicable, if the suit is brought not by a share- 
holder between whom and the company there is a contractual 


relation but by a transferee from such a shareholder. With 


great respect, I am unable to agree. Art. 116 applies to a 
suit “for compensation for the breach of a contract in writing 
registered.” The article does not say that the suit must 
necessarily be by the promisee against the promisor; if, for 
instance, the claim is founded upon a registered bond, can it 
be said that a suit by a transferee from the payee under the 
bond does nct come under this article? The suit heing for 
d dividend that has accrued, is in, the nature “of a claim for 
money due and the position of the transferee for this purpose 
cannot be different from that ef the shareholder himself. 

The case cannot therefore be distinguished as has been 
done by Wallace, J. from Ripon Press and Sugar Mil Co., 
Lid. v. Nama Venkatarama Chetty (1). . 

In mye opinion the real question that ariseseis: Does 
Art. 116 apply at all? = Inmother words, does Ripon Press and 
Sugar Mill Co.,Ltd. v. Nama Venkatarama Chety (1) 
correctly state the law? 


1. (1918) LL R 42 Mad 33 :35MLJ256. ° 
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“Sir John Wallis, C. J. and Seshagiri Atyar, J., held in it 
that a suit by a shareholder against a company is goverrted by 
Art. 116. With the utmost respect for the learned Judges 
I feel bound to say that this decision is based on a fallacy. 
Art. 116 applies to contracts in writing registered. Is the 
contract between the shareholder and the company a contract 
of this description? The learned Judges having held that 
the memorandum and the articles of association constitute the 
contract between the shareholder and the company, took the 
view that these two documents must be deemed to :egistered 
within the mcaning of Art. 116. Is this construction correct? 
The word “registered” has not been defined in the Limitation 
Act but its definition is to be found in the General Clauses 
Act of 1897. Section 3, cl. 45, of that Act says:__" ‘Regis- 
tered’ used with reference to a document shall mean registered 
in British India under the law for the time being in force for . 
the registration of documents.” Can it be said that the 
Indian Companies Act embodies any portion of “the law for 
the time being in force for the registration of documents?” 
The Act deals with the registration of companies and not 
registration of documents. Section after section refers to 
the registering of a company. Section 2, cl. 2, defines a com- 
pany as one registered under the Act. S. 2, cl. (15) defines the 
“Registrar” as a Registrar performing under the Act the duty 
of registration of companies. Section 4 prohibits certain 
partnerships unless they are registered as companies. Sec- 
tion II aims against the registration of companies by names 
identical with those of companies already in existence. Sec- 
tion 248 provides for the establishment of registration offices 
and deals with the offices where companies shall be registered. 
It is unnecessary to refer to. further sections, but it is clear 
beyond doubt that it is the registration of companies and not 
of documents that is within the purview of the Indian Com- 
panies Act. 


Itis no deubt true that inya few sections the word “‘regis- 
tered” is used with reference to the memorandum and the 
articles of association. After dealing with the registration 
of these documents (Ss. 17, 18, 22 and 23), the Act proceeds 
“to enact in S. 24 that a certificate of incorporatiore shall be 
conclusive evidence that the Association is a company ,regis- 
tered under the Act. But registration o& the articles and 
memorandum is merely incidental and the object to be achieved 
is the registration of the company. It is not sufficient to say 
that in the Indian Companies Act there are some stray provi- 
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sions that deal with the registration of certain documents «The! 
real question is: Does the Indian Companies Act contatii: any’ 
portion of “the law” as contemplated by the General Clauses’ 
Act “for the time being in force for the registration: of docu 
ments?” ` 2 a 2 ees 

I have so far applied a negative test. | Where iscthis law 
then contained? If we now turn to the Registration Acto 
1908 we finc the preamble running thus :_ aan 


zadi Ji 

“Whereas it is expedient to consolidate the-ena actment 
relating to the registration of documents, it is hę reby -en -enacted 
as. follows.” ° FLED GMO OR 
It is the Indian Registration Act therefore that contains- sathe: 
law for the time being in force for the registration: of» -docu» 
ments.’ It is needless to point out that this Act: ‘docs not deal 
with the registration of memoranda or articles” of, associations 
The view I have taken derives somes Support, from: 
Art. 112 of the Limitation Act which gives; the. peried:-of: 


limitation as three years for a suit to enforce a calEby a,regis-- 


tered company. [f in the opinion of the legislature; Tenfore- 
ing a call is enforcing an obligation ”” arising 
under a registered contract, ` period” "of ` three: 


21197 


years would not have been pier, “For, under, 
Art. 116 when any contract (whatever its nature. may.beyi is in 
writing registered, the period of limitation. 4 ds.six years. See 
Tricomdas Cooverji Bhoja v. Gopinath, J Jiu Thakur. (2) -Lhe 
general policy of the Act is to prescribe.the donger; eae ly 
the case of obligations arising under a. registered contract, lt; 


-f a 


position will be this: Art. 112 will stand Apart: and be: inconsis. 
tent with the general scheme and policy of the ‘Act... Erom 
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this it is a fair inference that the idea; under Tying: Art, IIZ dS, 


Ve p 


that the obligation in respect of a call “does not. atise “under a 


vegistered contract. This article also. incidentally. shows, by: 
its wording ihat what is registered i is fhe. AP i and not. the. 
articles or memoranda. = eek ees 


A Ta aaa S32 


'S. 116, therefore, of the Limifadon4 -Act canfiot apply, to. 
a suit by a s! Lare-holder against a registered, company... WA The, 
learned Jtreises who decided Ripon. Pr ess. and: Sugar Mi ill -Goy 
Ltd. v..Nama Venkatarama Chetty. a 1): came to- ‘the opposite 
conclusion as they felt that a narrow interpretation? should, not. 


be put upon theswords i in the General: C ‘Clauses 3 Act» hen. 


FIBRAE oL 
two interprctations are possible, orfe narrow and the ther a 
t. - (1918) I L R 42 Mad. 33 35 MZ J BEEN SANDA 
-2 (1916) I L R 4q Cal 759 : 32 ML J 357 (P* GJ. Ch Dees. Na 
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liberal one, I should certainly not have the slightest hesitation 
in adopting that interpretation which accords with justice. But 
I cannot help feeling in the present case that the construction 
suggested on behalf of the plaintiff is utterly unsound. Ít is 
with the greatest reluctance that I feel compelled, departing 
from the authority cited, to adopt a view which gives the short- 
er period of limitation. 


The plaintif s learned vakil suggests that if Art. 116 
does not apply, Art. 120, the residuary article governs the case. 
I cannot accept this contention. Art. 115 applies to suits 
for compensatiorr for the breach of a contract not in writing 
registered. It is contended that the memgranda and articles 
do not constitute a contract between the company and its mem- 
bers. In Ripon Press and Sugar Mill Co., Ltd. v. Nama 
Venkatarama Chetty (1), it was held that the obligation to 
pay a dividend arises from the contract evidenced by these 
documents. I am prepared to follow this decisio in this 


respect. §. 21 of the Indian Companies Act runs thus:— 

“The memorandum and articles shall, when registered, bind the com- 
pany afid! the members thereof to the same extent as if they respectively had been 
signed by each member and contained a covenant on the part of each member, 
his heirs and legal representatives to observe all the provisicns of the memoran- 
dum and of the articles subject to the provisions of this Act.” 


This section is almost identical with S. 14 of the English 
Act, The Companies (Consolidation) Act, 1908. The 
contention is that although the section says that there shall be 
deemed to be a covenant on the part of each member, it does 
not say that the company is bound by reason of a contract 
entered into by it. 


There has been a good deal of conflict of cpinion in 
England on this point and Palmer in his “Company Law” 
deals in Chapter IV with this subject. 

In Weiton v. Saffery (3), Lord Herschell observed: “It 
is quite true thaf the ar ticles constitute a contract between each 
member and the company.’ 

Sterling, J.°in Wood v. eOdessa Waterworks Com- 
pany (4) said: “The articles of association constitute a con- 
tract not merely between the shareholders of tht coggpany but 
between each individual share-holder and every other.” 

James, L. J., in Johnson v. Lyttle’s Iron Agency (5), 
referred to the articles as a contract between the companytand 
the share-Holders. It is unnecessary to multHply references 


r (1918) IL R 42 Mad 33 :35 MLJ 256. 3. (1897) A C 299 at 315. 
4. (1889) 42 C D 636. 5. (1877) 5 Ch D 687. 
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and it is sufficient to refer to the following passage in Buckley's 
Companies Acts, 1924 Edition, page 28 :_ 
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“All the authorities as to whether the articles constitute a contract as 
between the company and its members were reviewed by Astbury, J., in the 
recent case of fdickman v. Kent Sheepbreeders’ Association (6) who decided 
that the result of the apparently conflicting! decisions and dicta referred to above 
was that though the articles can meither constitute a contract between the cém- 
pany and an outsider nor give any individual member of the company special 
contractual rights beyond those of the members (or, guaere, any particular class 
of members) generally, they do in fact constitute a contract between a company 
and its members in respect of their ordinary rights as members.” 


If the articles and memoranda constitute therefore a con- 


tract binding on the company as well as on each member, 
Art. 115 clearly applies to the case and a suit for the recovery 
of the dividend must be brought in three years from the date 
when payment becomes due. 


As the view I am taking is T to that adopted by a 
Bench of this Court in Ripon Press and Sugar Mill Company, 
Ltd. v. Nama Venkatarama Chetty (1) and as the 
point, I understand, is likely to frequently arise in connection 
with a company which is now under liquidation, 
I would refer the following question to a Full Bencli:_ 


Is a suit by a share-holder against a company for recovery 
of a dividend governed by Art. 115 or 116 of the Limitation 
Act? 


If neither article applies, which is the article aprlicable? 


Madhavan Nair, J. For deciding this Letters 
Appeal, it has become necessary to consider the question, 
what article of the Limitation Act governs a suit by a share- 
holder against a company. In Ripon. Press and Sugar Mill Co.. 
Lid. v. Nama Venkatarama Chetty (1), it was held by Sir 
John Wallis, C. J., and Seshagiri Aiyar, J., that Art. 116 
applies to such a case. Under this article a period of six 
years is fixed for suits “for compensation for the breach of a 
contract in writing registered.” The learned Judges in 
Ripon Press and Sugar Mill Co® Ltd. v. Nama V enkatarama 
Chatty (1), took the view (1) that the memorandum and 
articles of swagociation constituted the contract between the 
share-holders and the company and (2) that these two dotu- 
ments must bê deemed to be registered within the meaning of 
Art. 116. Accepting the soundness of the view that the two 
documents constitt'te the contract, the learned vakil fos the 


respondent has argued that these two documents cannot be 
rı. (1918) I L R 42 Mad 33 :35 M L J 256. 6. (1915)91 Ch. 881, 
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cansidered to.be registered within the meaning of Art..116. 
“Registered” according.to the General Clauses Act,‘ S. 3; 
cl. 45, when used with reference to a document, means “‘regis- 
tered in British India.according to ‘the law for the time-being 
in force for the registration of documents.” According to its 
preamble, the Indian Registration Act contains the law for the 
time being in force for the registration of documents. That 
Act does not contain any special provision for the registration 
of “memorandum and articles.of association.” Ss 17 and 18 
of the Indian Companies Act refer to the-registratien of these 
documents and,S. 22 says that the Registrar of the province in - 
which the registered office of the company is situate shall retain 
and register them. The-Registrar means a Fegistrar “or 
Assistant Registrar performing under the Indian. Companies 
Act the duty of registration of companies (see.S..2, cl. (15). 
S. 23 refers to the effect of registration and S. 24 says that a 
certificate of incorporation given by the Registrar should be 
conclusive evidence that the Association.is a company register- 
ed under the Act. As pointed out by my learned brother, 
Ss? 2, cls. (2) and (15), 4, 5, 11.and 248 indicate that the 
Indian Companies Act embodies only.the law for the “registra- 
tion of companies” and not any portion of the law for the “re- 
gistration of documents,” for which provision is made in the ` 
Indian Registration Act.The wording of Art. 112 sf the Indian 
Limitation Act suggests that what is registered is tne ‘company’ 
and not the “memorandum” or “‘articles of association.”. No 
doubt, there are sections, as already mentioned, in the Indian 
Companies Act relating to the registration of these two docu- 
ments, but on the strength of those sections which deal only 
with what may be described as matters incidental to the regis- 
tration of companies, I do not think it can be said that any 
portion of the law for the registration of documents for the 
time being in,force is contained in the Indian Companies Act. 

“If this view is accepted, then Art. 115 of the Indian limi- 
tation, Act wopld be the article applicable to a suit by a share- 
holder against a company, buf the learned vakil far the appel- 
lant argues that that article is inapplicable because the memo- 
randa and the articles of association do not consi#ef a contract 
befween the company and its members and that, therefore, the 
proper-aeticle which would govern the case is Art. 120. As 
regards the question whether the memoragga and the articles 
of association constitute*a contract, there has been some con- 
flict: of opinion in England, but the weight of authority is-decid- 
edly against the view put forward on behalf of the appellant. 


$ e 
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| think it has been rightly held in-Ripon Press and Sugar Mjll 
Co., Lid. v. Nama Venkatarama Chetty (1), that the right to 
receive a dividend arises out of the contract evidenced by the 
memorandum and the articles of association. 

In the circumstances pointed out by my learned brother, 
I agree that the opinion of the Full Bench may be invited fon 
the questions proposed by .him. *. 

The appeal came:on before the Full Bench constituted as 
above on 27th and 28th October, 1925. 

K. N. Rajagopal Sastri for the appellant: There is no 
specific article in the Limitation Act which coveys the case of a 
simple action in debt. (The Chief Justice. Is dividend a debt 
due from the Company?) . Yes; it has been so held in (1896) 
1 Ch. 559 per Romer, J. The company is not a trustee. The 
debt becomes payabie on the declaration of the dividend. As 
there is no specific article, Art. 120 applies. (Beasley, J. Why 
not Art. 62°) Because the money out of which the dividend 
comes was not; at the moment of its‘receipt, received for the 
member’s use. The company receives profits for its own use. 
Then the directors (or whoever may be authorized by «the 
articles) decide to devote a portion (or the whole of it) for 
dividends. -` Something has to be done with the profits before 
they become the share-holders’ money. Perhaps the whole 
of it may be set apart as a reserve fund. Unless at the mo- 
ment of receipt by the defendant the money could be said to be 
the plaintiff's, and then and there payable, Art. 62 cannot apply. 
See 40 Mad 291; 45 Mad 648,F B,13 LW 260. (Krishnan, Y . 
If dividends are declared more than 3 years after the receipt 
of the profits by the company the action might be barred by 
Art. 62 before the cause of action arose.) That is a reason 
why Art. 62 should not be applied.- (The Chief Justice. 
What article does the defendant seek to apply?) Art. 115. 
Compensation for breach of contract. (The Chief Justice. 
That cannot include a count for ‘a sum certain. The article 
obviously applies to actions sounding in unliquidated damages). 
That view has been taken by se*¥eral Judges. See 6 Cal. 94, 
per Garth, C. J.; 3 All 600, per Spankie, J; 15 Cal 221, per 
Ghose, J "œd per Sundara Aiyar, J: in 38 Mad. 972 at 975 
where he, protests against the contrary view “in all bumility.”, 
(He was stopped by the Court.) © ee 

P. Satyanarayana Row for the respondent company :— 
It is no objection that Art. 115 is werded compensatien for 
the breach of contract. The same language in Art. 116 has 


qt, (1918) I ER 42 Mad 33 :35 M LG 256; 
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been held by the Privy Council to include sums certain. See 
44.Cal. 759, P. C. (The Chief Justice. The Privy Coun- 
cil were unwilling to disturb a series of authorities which had 
the effect of making a longer period of limitation apply.) But 
the case is an authority on the language of Art. 116. The 
words in Art. 115 are identical and cannot mean a different 
thing. Further I contend that Art. 62 applies. The plain- 
tif need not be in a position to sue atthe date of receipt. 
Money paid under a mistake is money had and received, but 
plaintiff cannot sue until he discovers the mistake. (Krishnan, J. 
If that case comes under Art. 62, why provide for it in 
Art.96?) In English Law there is no distinction. See 
(1914) AC 398. (Krishnan, J. In’ English Law the 
starting point for limitation is always when the cause of action 
accrues; and mistake is a part of the cause of action. Under 
Art. 62 the starting point is when the money is received. So 
it cannot cover all cases of money had and received under 
English Law.) There can be a second notional receipt when 
the dividend is declared. 

e Rajagopal Sastri (asked to reply on Art. 115): The 
reasons for the decision in 44 Cal 759, P C do not hold good 
for extending the same construction to the words in Art. 115. 
(Lhe Chief Justice said that the words being the same in both 
the Arts. 115 and 116, the Court felt bound to follow the P C 
decision in respect of Art. 115 also.) Then I contend that 
Art 115 caniot apply, because here there is no contractual 
oLligation at all. IL R 42 Mad 33 assumes that the obli- 
gation to pay dividend is contractual on the part cf the com- 
pany, on the strengtn of Ss. 11 and 39 of the Indian Companies 
Act, 1882, now S. 21 of the Indian Companies Act, 1913. 
That section does not say that the Articles of Association con- 
stitute a contract between the company and the members. It 
merely says that the articles shall bind the company and the 
members, ana, so far as the members are concerned, as if they 
had been signed by each member and contained a covenant on 
the part of each member..... *. . to observe all the provisions, 
etc. It is not said that the company shall be bound as if it 
signed the articles, or as if they contained a covet on its 

epart. The company is bound, of course, by its articles; else 
I had no ease. But it is not bound contraciually by its articles. 
It is not so bound as a fact, because the articles are declared to 
bind itn registration: S.«21; but the company itself comes into 
existence as a legal entity only on registration: S. 23, Indian 
Companies Act, 1913. | On registration of the articles the 


Delis THE MADRAS LAW JOURNAL REPORTS. Fik 
company is born; and how at the moment of its hirth. co instan- 
.ti, can ït be a contracting party? A person to contract must 
be in esse, at least for a fraction of a second, That is not the 
case here. So there is no contract in point of fact. Nor 
does S. 21, Indian Companies Act, say, as a statutory fiction, 
there is a contractual obligation on the part of company; 
though it does say so on the part of the members. The ‘sec- 


tion could have run ....... “shall ...... bind the company 
and the members as if they contained a contract between the 
company and the members.” But that is not the language. 


You cannot extend a statutory fiction. The Lourt is entitled 
and bound to ascertain for what purposes and between what 
persons the statutory fiction is to be resorted to. See per 
james, L. J. in (1875) 1 Ch. D. 182, 188-9 and in (1881) 
17.Ch. D. 746 at 756; and per Earl ee in (1884) 9g AC 
448, 456. For that you go to the history of the section; the 
nld law, the mischief felt, the remedy in view and the true rea- 
son of the remedy. The reason for the section which was 
first Ss. 11 & 16, English Companies Act, 1862, and now S. 14 
of the English Companies Consolidation Act, 1908, is fourfd in 
Robinson’s Executor’s case (1856) 6 De GM and G 572 
(43 E R), where it was held that money due by a share-holder 
to the company was not a specialty debt, and so not entitled to 
priority in administration of the share-holder’s estate on his 
death. So six years later, in 1862, the obligation of the 
member was as if by specialty, in Ss. xr and 16 of. the 
Comapnies Act, 1862. This priority in administration 
of specialties has since- been abolished by Hindi 
Palmer’s (Administration of Estates) Act, 1869, 32 & 33 Vic. 

Ch 46: Sce Williams on Executors, Vol. I, Pt. III, Bk. TI], 

Ch. IL; S. 3, para. 1; and Leake on contracts, 1911 Edn.. 
Ch. II, pp. 89 and 96. Bacon, V. C. points out in (1870) 
L R 10° Eq. 629 at 631 that it was to get over éhe difficulty in 
Robinson’s Executor’s case that the 16th section (Act 1862) 
was inserted. There was no reason to makeat a specialty 
obligation as regards the company; and it was not so enacted. 
The English and Irish decisions support this view. In(1870) 
I R ș Eq- YF, Christian L. J. held that the obligation to pay 
dividendeon phe part of the company was a specialty obligations 
not because “the Act said so. (because obviously it diti hot) but 
because the shaggecertificate was issued under the seal of the 
company. The obligation was composite, found in the arti- 
cles of association and acknowledged under seal in the share- 
certificate; atid because of the seal, of the nature of a specialty. 
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This case has keen followed in (1903) 1 Ir. Rep. 512 where it 
was argued fur the company: S. 16 (1862 Act) does not make. 
the articles contract under seal binding on the company; and the 
answer for the sharé-holder was that because of the company’s 
admission of the right in a share certificate under seal, the 
right became specialty. See also(1904) 1 Ch. 796 per Byrne, J. 
to the same effect. 


The articles are not a contract. (Krishnan, 7. They 
may be varied by special resolution.) Yes; and the new 
articles will bind the dissenting members also. Yet the 
other side’s contention is that they are a contract. There are 
obiter dicta both ways in various cases__ste them collected in 
Buckley on Companies (1924); Halsbury on Companies, etc. 
There are only two cases in point. The Court of Appeal 
decision in (1899) 2 Ch. 80 is clearly in my favour. Buckley, 
Q. C: said in that case (Arguendo). Every member as a 
corporator has a right to say to the company “you shall observe 
these regulations;” but as an individual he is net entitled to 
say to the company, “this is a contract with me which I can 
enforce.” Lindley, M. R. accepted this contention. The 
articles are regulations. “That is what they are, call them 
what you like.” The decision in (1915) 1 Ch 881 is against 
me. It is a single judge’s decision and (1899) 2 Ch. 80 is 
not referred to at all. The difficulties suggested above are 
not met. [Itis an empirical attempt to solve a very great con- 
flict in judicial opinion. The case itself may be distinguished 
on the ground that/there the defendant was a member, and so 
within the words of S. 14(English 1908 Act); not, as here, the 
company itself. I submit therefore Art. 115 Limitation Act 
cannot apply; and Art. 120 applies. 


P. Satyanayayana Row in reply: The Irish Cases.( 1870) 
IR 5 Eq. 65 and (1903) 1 Ir. Rep. 512 and the English case 
(1904) 1 Ch. 796 all assume that the obligation to pay divi- 
dend is contractual. (The Chief Justice. Assun:e, but not 
decide.) The question in those cases was whether the obliga- 
(ion was by a document under seal. (Krishnan Is there 

oa difference for limitation purposes between a simple debt and 
2 contracaual. obligation in English Law?) ° (Rajagopal 
Sastri: .No. The only distinction is between parol’ and 
specialgy obligations. The English Civil “Procedure Act, 
1833, 3&4 Will IV, C. 42, S. 3, provides for actions of debt 
six years after the cause of such action, except when. upon 
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specialty.) (Krishnan, J. so in the English c&ses it was'im- 
material whether tne obligation was contractual or not, and the 
point was not considered.) The case in (1915) 1 Ch. 881 
is in point and clearly in my favour. (The Chief Justice. 
But not the case of Baring-gould (189g) 2 Ch. 80, C. A.) 


The Court expressed the following 


OPINION :— T'he Chief Justice: In this case the appel- 
iant bought up at a Court auction sale the rights of the judg- 
ment-debtor to receive dividends accrued in a limited company 
of which he was a share-holder. The questfon that we have 
to determine, now that the auction-purchaser is seeking to en- 
force his right against the company, is what period of limita- 
tion is applicable to such,a claim. 


The Indian Limitation Act is one of those unfortunate 
pieces of Indian legislation which by trying to pruvide for 
everything conceivable very often ends by leaving out cases of 
the most glaring description. I might take this as a' very 
good instance, tor there is no article which provides simpliciter 
for a debt due, such a debt as would have been the subject of 
the old common law action in debt, although, oddly enough, 
provision is made by Art. 63 “for money payable for interest 
npon money due from the defendant to the plaintiff;” so that 
a special article is enacted for.the interest and nothing is said 
whatever about the principal debt. It was suggested that to 
such cases as this Art. 62 might apply which is “for: money 
payable by the defendant to the plaintiff for money received by 
the defendant for the plaintiff’s use.” ~The fact is that the 
money out of which the dividend has to come is received by 
the company for its own use and put into its own coffers. Then 
at a later stage in accordance with the articles a dividend is 
declared by the company in a general meeting onthe advice and 
recommendation of the directors. ‘The very ingenious argu- 
ment put forward was that as soonas the declafation was 
made there must be taken to be a notional second receipt by 
the company, asit were from its right hand to’ its left, the 
second recelpt to be deemed to be for the use of the share-hgld- 
ers who will þe entitled to the dividend. lt is sufficient to say" 
that that is the a line of argument which seems quite‘in conflict 
with the enactmegwof the statute as to when the time begins to 
run, and that is when the money is received, the clear implica- 
tion being.and it is not inconsistent with the frame of the 
English cause of action for money had and received. that the 
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F. B. mohey must at*the time it came into the hands of the defendant 





have been there and then put into his hands for the use of the- 





Rama 
Seshayye plaintiff. It is quite true that in cases where the party aggriev- 
ri ed is ignorant of the facts the time will only begin to run, not 
WA when the mcney was in fact received by the defendant, but 
Coton Press, When the plaintiff first became aware of it; but that is a matter 
Bezwada, of procedure which really does not, except for a special pur- 
Coutts pose, fix the rime when the money is to be deemed to be receiv- 


Trotter, C.J. ed? I think we are constrained to hold that the original 
receipt by the company is the only receipt upon which Art. 62 
would operate 2nd that as that receipt is not for the use of the 


plaintiff he cannot be brought within Art., 62. 


I now pass to the next suggested alternative which is 
Art. 115, and that is worded as follows: “For compensation 
tor the breach of any contract, express or implied, not in writ- 
‘ng registered and not herein specially provided for;” and if 
the defendant conipany can bring itself within the four walls of 
that article, that carries them home in this case and this action 
is stutute-barred. | Were the matter res integra, I should 
myself be strongly inclined to say that an action such as this 
was not an action for compensation for the breach of any con- 
tract. The English and the Irish Courts have quite clearly 
laid it down that upon the declaration of a dividend a debt 
immediately becomes payable by the company to each share- 
nolder in respect of the amount of dividend represented by 
the amount of his holding in’shares, and I should have thought 
therefore that it was not correct to describe the obligation to 
yay a debt as being compensation for the breach of 2 contract. 
But that matter is not res integra because it has been dealt with 
in a decision under the following article, 116 of the Limitation 
Act, by the Privy Council. That is the case of Tricomdas Cover- 
ji Bhoja v. Hapinath Jiu Thakur (2) and the judgment of the 
Board was delivered by Lord Sumner. Now the words of 
Art. 116 are as follows: “For compensation for the breach of 
a contract in writing registered” In Tricomdas’s Case (2) the 
sum of money in issue was arrears of rent due under a 
registered lease, and the argument that was putsberward and 

which the Board refused to accept was that Art. 110 of the 
Act spetifically provided a period of limitation fðr arrears of 
° rent, and, that being so, it was immaterial whether the rent 
was dee under a registered or an unregistered. lease. The 





2, (1916) IL R 44 Cal. 759 :32 ML J 357 (P C). 
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Board rejected that argument on the ground that the words of 
. Art. £16 were not incapable of covering a case of rent due 
and that a long cursus curiae of Indian decisions and the deci- 
sions of the Board had construed every possible section that 
they could with a view to giving favour to registered instru- 
ments and prolonging the period of limitation. That appears 
to us to be a method of approaching the case which is birfding 
on us, and I: think we have to say in the case of a debt such as 
the debt created between company and share-holder on the 
declaration of a dividend that, if it is a contract at all, the reme- 
dy sought is aptly described as compensation for the breach of 
a contract, express or implied. | 
The matter does not rest there however, becausc a very 
‘learned argument has been put forward before us,.the effect 
-of which is to show that although the declaration of a dividend 
creates a debt, yet the relation between share-holder and com- 
pany is not a relationship which could be described as a contrac- 
tual one. On that point there, has been a very great conflict 
of opinion and divergent views in the English and Irish Courts. 
I am not a company lawyer and I do not propose to do more 
than refer briefly to the main views that have been expressed. 
The whole matter is summed up in the judgment of Astbury, J., 
‘in the case of Hickman v. Kent or Romney Mars Sheepbree- 
der’s Association (6) where he comes to the conclusion that 
although the articles cannot be held to constitute a contract 
between the company of the one part and an outsider in his 
capacity of outsider on the other part, yet as between share- 
holder and share-holder and share-holder and the company, a 
contract is in fact constituted. There were many weighty expres- 
sions of opinions to the contrary. We have come to the conclu- 
sion that the safest course to adopt here is to take the. view 
Land and Mortgage Corporation (7) after reviewing the very 
that the declaration creates a debt. Byrne, J., in Jn re Antisan’s 
Land and Movigage Corporation (3) after reviewing the very 
weighty pronouncements in Irish cases which he refers to, holds 
that it not merely creates a debt but by virtue of the share 
certificates and the memorandum of articles it creates a special- 
ty debt *~eAlthough the Irish Courts, not, I think, Byrne, J., 
do use Jangnage which seems to imply that it.is not merely .a 
specialty debt but it is a debt arising out of a specialty contract, 
we are not really bound to go so far as that. © We think that 
this debt creafed by the declaration, whether in certaig circum- 
stances and for certain purposes it might be regarded as a 
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confract, is not, a contract such as was contemplated and- en- 
visaged by Art. 115 of the Limitation Act. It is ` dificult - 
enough to regard that form of words as applicable to a claim 
for rent. © It seems to me clumsy beyond anything that is 
legitimate to allow the claims of a share-holder for his dividend 
to be regarded as aptly described “compensation for breach of 
contract, express or implied:” -Im our opinion, it is merely 
a claim for debt and as, unfortunately, the Limitation. Act 
does not contain a section applicable to debts, all we can do is 
to fall-back cn the omnibus Art. 120 and treat this case as one 
for which no article specifically applicable is prescribed under 
the schedule. A - 
There is only one other matter that we have to deal with 
which, in essence, was the start of this whole business. We 
were referred to. a decision of this Court reported in’ 
Ripon Press and Sugar Mill Co, Ltd. v. Nama Venkatarama 
Chetty (1) a decision of Wallis, C. J., and Seshagiri Aiyar, J. 
That was a suit for dividend and it was decided that the suit 
fell within Art. 116. Art. 116 of course speaks of regis- 
tered contracts and there is no doubt that the learned Judges 
held not merely that registration of a contract, in the ordinary 
sense was covered by the article, but the deposit of the memo- 
randum and articles of association of a limited company with 
the Registrar of Joint Stock Companies under the direction of 
the Act. That seems to us to be putting an intolerable strain 
upen the word ‘registered’ and one which the draftsman of this 
statute could not possibly be thought to have contemplated. Of 
course the decision amounts to this, and we find ourselves un- 
fortunately in disagreement with it even on the minor point, 
that the relation constituted between the share-holder and the 
company is a contractual relation. We do not even go so far 
as that, as we wish to limit ourselves carefully, if ‘contractual’ 
is taken to mean, contractual in the sense contemplated by 
Arts. 115 and 116 of the Limitation Act. We therefore 
are of opinion that Ripon Press and Sugar Mills Co,. Lid. v. 
Nama Venkatarama Chetty (19 is incorrectly decided and we 
think we ought to say so. BE | 

The reply to the question submitted to us is fat in our 
pinion Art. 120 is the article that applies. T 

Krishan, J+] agree. . 

Beasley, Ji lagree., ™~ 
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; (FULL BENCH.] w Wa Fy 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


Present: Mr. Justice ‘PHILLIPS, MR. ‘JUSTICE 
KRISHNAN AND MR. JUSTICE RAMESAM. 


Jammalamadaka Subbarayudu ... `Petitioner* (Defendant) 
mm l 
ti 
Idupuganti Ramaswami and others ... Respondents (Pltfs.) 
Madras Estates Land Act, Ss. 8, Exception, and 6 (2)—Inam—Surrender 


by ryot—Kudivaram if “acquired” by inamdar—‘Transfer. succession or other- 
ewise”—Rule of ejusdem generis if applies—Constriuction of section. 


In the case of an inam village falling within S. 3 (23 (d) of the Madras 
Estates Land Act, a surrender of the lands by the ryot amounts to the kudivaram 
interest being “acquired” by the inamdar within the meaning of the Exception 
to S. 8, so as to remove the lands out of the category of an “estate”, ` The 
word “acquired” is wide enough to include all cases of the interest of the land- 
holder and of the occupancy ryot becoming united in the same person; and 
the words “or otherwise” in S, 8 (1) are not limited to matters cjusdem. generis 
with, transfer and succession. 


S. 6 (2) is not intended to govern the exception to S. 8 or to control its 
general language. 


Semble: Abandonment of the Audivaram right also stands on the “eame 
footing as surrender, ; 
Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, prayirig the High Court to revise 
the decree of the Court of the Subordinate Judge of Guntur in 
Appeal Suit No. 44 of 1922 (A. S. No. 76 of 1922 on the 
file of the District Court, Guntur) preferred against the decree 
of the Court of the District Munsif of Tenali in Original: Suit 
No. 1229 of 1919. 
A. Krishnaswami Aiyar and Ch. Raghava Rao for 
petitioner. 
5. Varadachariar and V . Govindarajachar for respondents. 
The Court (Wallace and Madhavan Nair, JJ.) made the 
following 2 ue = | 
-ORDER oF REFERENCE TO A FULL BENCH: | 
Wallace, J.—The point for decisien ir this 
case is whether the exception to S- 8 of the 
Madras Estates Land Act applies to the surrender 
of the Kidtewram right by a tenant to his-landlord, leading to 
the result that the land ceases to be part of the estate. The 
unhappy wording of Ss. 8 and 6 of the Act makes tHe ‘question 
a very difficult oggeto settle, and Benches of this Court have in 
consequence taken varying views of the meaning 8f the 
exception. 


*C R P No. 771 of 1923. i 8th February, 1926, 
> me. E @ . 


' E.B. 
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- The wording of the section as it stands barely makes 
sense, A captious critic might contend that “shall cease-to be 
part of the estate” means “shall cease to be an inam or the 
inamdar’s property at all? which is absurd. It also seems 
absurd to speak of the acquisition by an inamdar of the 
kudiparam interest “before . . . . the commencement of 
this Act” resulting in the land ceasing to be part of.the estate, 
when ex hiypothesi the Act and therefore the definition of 
“estate” under it were non-existent at the time of the acquisi- 
tion. And this anomaly applies to the land in this case since 
the surrender wes in 1888. I presume the language is meant 
to imply in a case of this kind that the land does not form part 
of the Estate and therefore never was, and never can be, with- 
in the operation of the Act. 


The real point, however, is whether such a surrender falls 
within the term “acquired” in the exception. It is argued 
on one side that “acquired” is confined to the modes of passing 
of the kudivaram right from the ryot to the landholder men- 
tioned in the section (section 8), to which the exception is 
appended, that is, “transfer, succession or otherwise.” It is 
contended on the other side that the phrase “or otherwise” will 
include a case of surrender, and that, even if it does not, the 
language used in S. 66 (2) implies that such a surrender is a 
method by which the landholder acquires an occupancy right 
with such effect that he can pass it ontoaryot. To this it is 
answered-that “or otherwise” can only import a species of 
passing of the kudivaram right ejusdem generis with transfer 
or succession, and that the position of the phrase, “surrender- 
ed or abandoned” in S. 6 (2), in juxtaposition to “comes into 
the possession of the landholder,” seems to imply that by sur- 
render or abandonment the kudivaram right does not come 
into the possession of a landholder but remains suspended jn 
the air, until.another ryot is admitted to the land, and that 
therefore these terms cannot be mcthods:of acquisition of that 
right by an inamdar. ya 


It must be admitted that the loose language employed in 
these sections gives plausibility to either view, af@ one has to 


“decide the case rather on the broad principles of, the sections 


than on their actual wording. S. 8 asa whole is obviously 
intended to cover cases in which the occuparitjqught is transfer- 


red to or ccmes into the possession of the landholder,. 


and to prevent him in such cases from 
using that merger to destroy the character of the land as ryoti 


e 
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land. That js, a landlord is forbidden to begome his pwn 
. Occupancy tenant.. It was evidently considered that in nor- 


mal cases the landholder would be bound to admit, and would. 


admit, another ryot to the land, and that ryot would by the very 
fact of admission step into the occupancy right left which the 
landholder is forbidden to hold as such. But, these are cer- 
tain exceptions to the rule. One is set out in sub-section (4) 
by way of giving the landholder some compensation for value 
spent before the passing of the Act on acquiring the kudivaram 
right, and by way of giving some effect to cases of succession 
both before and after the Act. The exception, to the Act was, 
I think, intended to exempt inamdars alone among landholders 
from the application of this principle that the landhoider can- 
not be his own occupancy tenant, and to permit him to be so 
when the rights of third parties were not adversely affected. 
The effect of the exception, whatever its language is to take 
what was ryoti land, in which the inamdar had not, ex hvpothesi 
the kudivaram right, out of the operation of the Act altogether, 
when the occupancy right had passed to the inamdar so.that it 
ceased to be ryoti land and the inamdar could hencetorth*deal 
with it unhampered by any of the provisions of the Act. 


That being so, there’ seems no obvious distinction in prin- 
ciple between the passing of the occupancy right from the ryot 
to the inamdar by sale, gift or succession and its passing by a 
deed of surrender. The test is obviously not the passing of 
consideration, because in a case of succession there is no con- 


sideration. Nor is it a deed of transfer or a voluntary act, - 


vecaùse in the case of succession there may be no deed and in 
the case of an intestacy there is no voluntary act. I would 
hold then prima facie that when a ryot has, by a voluntary act, 
transferred his right to the inamdar or when the passing of 
that right is the result of the legal right of inheritance, the 
inamdag has “acquired” that right within the meaning of the 
phrase used in this exception. To put it in a different form, 
the phrase “or otherwise” in S. 8 (1) will include the case of a 
surrender. z 

The case gf an abandonment is different and more difficult 
and fortunately we are not concerned with it here. In such 
a case it,is open to argument whether the occupancy right 
automatically reverts to the landholder at all. “That a right 
of occupancy caggremain in suspense vested in no .one, but 
ready to descetfbon the next comer il apparent from S.*10 (2) 
and may also be deduced from a consideration of the concep- 
tion of ordinary undccupied ryoti waste, the right øf cccupancy 
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to which comes anto being on the admission by the landholder. 
of a.ryot thereto. I would leave that question open here. 

. Against the view thus derived from the general scope of 
S.8 that: ‘the term “acquired” includes all cases whereby the 
right passes by operation of a legal form of transfer from the . 
ryot to the inamdar we are referred to the language of S. 6(2). 
It is argued that having regard to that language, cases falling 
within S. 8 (4) and the exception to S. 8 are species of 
methods whereby the right of occupancy “comes into the pos- 
session of the landholder” and are categorically distinguished 
from cases of sugrender and abandonment. ‘There is much 
to be said for the view that abandonment is not a method by 
which that right “comes into the possession of the landholder.” . 
But it is dificult to see why surrender, especially a surrender by 
deed as in this case is not, and I must simply record my opinion 
that the language of S. 6 (2) was not intended to convey the 
contrary. It is moreover doubtful if that language does 
draw the categorical distinction pleaded, for while the essence 
of the rule laid down in S. 8 (4) is the method of transfer, the 
essertce of, the exception is not the method of transfer but the 
party in whose favour, the transfer is made. One cannot rea- 
sonably contrast a mode of transfer with a transferee. Again 
as pointed out by Mr. Varadachari, it was unnecessary to in- 
clude the exception to S. 8 in S. 6 (2), because by that excep- 
tion the land is taken out of the operation of the Act altogether 
and therefore S. 6 or any other section in the Act will not 


. apply to it. 


Again, if one gives S. 8 (1) its full meaning and ° ‘other- 
wise” does not include surrender,then any and every landholder 
acquiring by surrender by which certainly whatever right the 
occupancy ryot had is passed on to himcan hold the land 
as a ryot. This is, I feel sure, contnaty to the principles of 
the Act. R ‘ 

The rulings of this Court have not been unifoim on the 
interpretation of this exception. ' In Suryanarayana v. Patan- 
na (1), two learned Judges Sfdasiva Atyar and Spencer, JJ. 
differed as to whether surrender is included in the word 
“acquired.” In Ponnusamy Padayachi v. Karuppudayan(2), 
a third Judge, Miller, J., agreed with Spencer, J., and agreed 
that surreader is so included. In Venkata Sastrulu v. Sita- 
ramudu-(3) Seshagiri Aliyar, J. agreed magygly. with Sadasiva 

1. (1913) I LR 38 M 608: 26 M L J 99. 
2. ' (1914) ILR38 M 843: LI. 
e3. (1912) TLR 38 M 891: 26 ML J 585, 
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Aiyar; J. and in Zamindar of Nuzvid v. Lakshminarayana J 4) 
- Napier, J. expressed agreement in this view. That, however, 
` was a case not of surrender but of abandonment, into which, 
in my view different considerations will enter. In an un- 
reported case, S. A. No. 1244 of 1919, Oldheld, J. adopted 
the view held by Spencer, J. There is thus’ a clear conflict 
of authority; and that being so, I think it is necessary to T 
to a Full Bench the question whether the word ' “acquit ed” 1 
the exception. to S. 8 covers a case of “surrender.” 
Madhavan Nair, J.:  Yhe defendant is the petitioner, 

The question for decision i in this case is whether the suit land 
is part of an ‘estate, within the purview of the Madras Estates 
Land Act ard the suit is not triable in a Civil Court. The 
Lower Courts have found that the suit village is.an estate 


under S. 3, sub-section (2), cl. (d) of the Estates Land Act,. 
and this finding has not been attacked before us.It has also been © 


been found that the kudivaram interest of the tenant has been 
surrendered by deed to the landlord in 1888. The learned 
vakil for the plaintiffs (respondents) argues that, though 
ordinarily the jurisdiction of the Civil Court should be” held 
to have been ousted because the suit village is an estate under 
S. 3, sub-section (2), cl. (d), still the Civil Court has jurisdic- 
tion, becausc, by reason of the surrender, the kudivaram in- 
terest in the village has been acquired by the inamdar within 
the meaning of the exception to S. 8 of the Act and the land 
has, therefore, ceased to be part of an estate. It is argued 
on behalf of the petitioner that surrender is not a mode of 


acquisition of the kudivaram interest within Wa of. 


the exception. 

The shart question tor consideration is heier the inam- 
-dar in this case has acquired the kudivaram interest in the suit 
land within the meaning of the exception to S. 8 of the Estates 
Jand'Act. If he did so acquire, the land has ceased to be 
part of an estate and the Civil Courts have jurisdiction to try 
the suit. The exception to 5. 8 runs as follows: “Notwith- 
standing anything contained ‘fn this section where, before or 
after the commencement of this Act, the kudivaram interest 
In any- lands comprised i in an estate falling within cl. (4) of 
‘sub-section, (2) of S. 3 has been or is acquired by the inamdat, 
such land shall cease to be part-of the estate.” “ Me. Krishna- 
-swami Aiyar jess. that this provision being an exception to 
S. 8, the wor quired” referred*to in it must obviotsly refer 

to one of the modes-of the acquisition of kudivaram interest 
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contemplated by sub-sections.(1) to (4) of S. 8 which do. not 
refer to-acquisition by surrender as a mode of acquiring the - 
kudivaram interest. Reference has also been made to sub- 
section (2) of S. 6 of the Act to support the above argument. 

‘Section 8 of the Estates Land Act deals with.the merger 
of.ogcupancy right. ... Generally stated, sub-section (1) deals 
with the merger of the entire interests of the landholder and 
the occupancy right by transfer, succession or otherwise. Sub- 
section (2) deals with the transfer of the occupancy right in 
any land to a co-sharer. Sub-section (4) deals with the acqui- 
sition by the landholder of the kudivaram interest by transfer 
lor valuable consideration or by inheritange. Surrender is not 
specifically mentioned as a moe .of acqui- 
sition in the section. The kudivaram interest of the tenant 
acquired in any of the aforesaid ways does not give the land- 
holder any private rights of ownership, unless the land-holder 
happens to.be an inamdar and acquires the kudiwaram interest 
in the way 'ndicated in the various sub-sections referred to 
above. This is the interpretation put upon the exception by 
the fearned vakil for petitioner. Sub-section (2) of S. 6 of 
the Act relied on in support of this interpretation is in these 
terms: “where land held by a ryot with a permanent right of 
occupancy is surrendered or abandoned or, save in the cases 
falling within sub-section (4) of S. 8, and the exception to S. 8, 


- comes into -the possession of the - land- 


hoider...... ” It is pointed out that in this sub-section acqui- 
sition by surrender is put in a different category from the acqui- 
sition-under the exception to S. 8. 

The question is not free from difficulty, but I am inclined 
to hold that the arguments of the learned vakil for the petition- 
er should not be accepted. The object of S. 8 is to preclude 
the landholder, who acquires by transfer, succession or cther- 
wise the occupancy right in a holding, from treating it*as hrs 
private land and preventing the tenant from acquiring a right 
of occupancy ir it. But an exception has been deliberately 
made by the legislature in the case of an inamdar whose village 
is an estate talling within cl. (d) of sub-section (2) of S. 3, 
when he acquires the kudivaram interest in any laftd comprised 
în the estate. When the intention of the legislatureewas i 
show this éxcéptional favour to inamdars departing from ; 
genera] pelicy, I do not see any reason waaga effect re 
this int€ntion in all its fullness should be defeated by placing 
a narrow interpretation on the word ' acquired! ' $O as to ex- 
clude acquisition by surrender. No reason is suggested for 
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thus excluding’ ‘acquisition ‘by surrender” frone the scope “of 
“the exception. No doubt, the clause appears as an exception 
to 5. 8; but in giving effect to the intention of the legislature to 
its fullest extent, it is not right to uphold the narrow. construc- 
tion suggested by the learned Vakil for the petitioner.. Even 
if the exception is to be confined in its operation to the mọdes 
of acquisition mentioned in S. 8, it seems to me that the word 
“otherwise” in the expression “by transfer, succession or other- 
wise” would include within it, acquisition by | ‘surrender.’ In 
interpreting the word “otherwise” it is difficult to apply the 
ejusdem generis principle, for the mere reasonethat there is no 
similarity in the two,modes of acquisition mentioned, namely, 
transfer and succession, except that, in the result, the land- 
holder obtains a kudivaram interest. The one method denotes 
a voluntary act and consideration; the other method is purely 
involuntary and has nothing to do with consideration . In 
such circumstances, it is difficult to apply the ejusdem generis 
principle of construction in finding out what is meant by 
“otherwise.” , 

The contrast between the right obtained by the landlord 
through “surrender” and the right to kudivaram obtained 
legislature intended that, in construing the sub-section (2 ) of 
S. 6-of the Act supports to some extent the argument advanced 
on. behalf of the petitioner. Sub-section (2) of S. 6 states 
that in land surrendered or abandoned by a ryot, a landlord 
cannot obtain rights of occupancy before the expiry of ten 
years. It may be, as pointed out by Miller, J., that by refer- 
ring to the exception to S. 8 in sub-section (2) of S. 6, the 
legislature intended that, in construing the sub-setcion (2) of 


S. 6, we should exclude rader aud abandonment from the: 


methods of acquisition by which a landholder may acquire in- 
defeasibly an occupancy right. However that may be, I do 
not think that it is permissible to adopt a construction of the 
exception to' S. 8 which would by restricting she meaning of 
the word ‘ acquired, i stultify the intention of the legislature 
m enacting that exception. The difficulty felt in construing 
S. 6, sub-Sectten (2) and the exception to S. 8 together is due 
to the loose, language employed in sub-section (2) of S. 6.° 
As Painted out by the respondents’ learned vakil, reference to 
‘the exception to,S8 in sub-section (2 ) ofS. bis unnecessary 
because by thaf exception land ceases to be part of an” estate 
and is thus taken out of the Act altogether and no section 
of the Act will, therefore, apply to such land. ° 
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_* The view advanced.on behalf of. the petitioner finds sup- 
port, in the opinion of Sadasiva Atyar, J. in Suryanardyana v. 
Patanna (1), but Spencer, J. in the same case dissented from 
this view. Miller, J. in Ponnuswami Padayachi v. Karup- 


pudayam (2) accepted the view of Spencer, J., while in 


Zamindar of Chellapalli v. Somayya (5) Seshagiri Atyar, J. 
was inclined to. follow the views of Sadasiva Atyar, J. in Surya- 
narayana v. Paianna (1). Napier, J., sitting with Sadasiva 
Aivar, J., held that surrender is not a mode of acquiring kudt- 
varam interest within the meaning of the exception*. It may 
be pointed ‘out*that this decision deals with lands in a Zamin- 
dari, In the latest decision in S. A. No. 1244 of 1919, 
Oldfield and Spencer, JJ. upheld the view which found favour 
with Spencer, J. in Suryanarayana v, Patamna (1). As the 
Judicial opinion-is thus divided, I agree with my learned, bro- 
ther that it is hecessary to refer to a Full Bench the question 
whether the word ‘“acquired”--in the exception to S. 8 covers 
a case of “surrender.” ”™ | ae 

_ I may state that the question whether abandonment-is a 
mode of acquiring kudivaram interest by the inamdar within 
the meaning of the exception to S. 8 does not arise in this case 


` 
“ 


though Mr. Varadachari for the respondent was willing -to 


concede in the course of his arguments that acquisition -by 
abandonment does not come within the scope of the exception. 
A. Krishnswami Aiyar and Ch. Raghava Rao {or peti- 


tioner. 


§.Varadachariar and V.Govindarajachar for respondents. 

- The Court expressed the following 4 
OPINION :__Phillips, J.:— The question that has' been 
referred for our opinion is whether the word “acquired” in 


the exception to S. 8 of the Madras Estates Lands Act covers 


‘a case of “surrender.” ` That exception reads as follows :— 


“Notwithstandifig anything contained in this section where, before Or after the 
commencement oi this Act, the kudivaram' interest in‘ any land‘comprised in an 


‘estate falling within cl. (2) of sub-section (2) of S. 3 has beën or: is acquired 
“py the inamdar, such land shall cease®to be part of the estate” pin: - 


_ Jt is not seriously disputed that the word ‘acquired? in 
its ordinary sense is wide enough to cover a case of acquisition 
by"surrender or-abandonment as well as any other. form of 
acquisition, e It is, however, contended that'in this exception 


the word must be construed in a limited sqgse.so as to exclude 
WA aa x - —. 
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surrender and abandonment, and two grounds arg put forward 
in support of this contention. The first is that, iuasmuch as 
the exception is an exception to S. 8, the modes of acquisition 
must be limited to those mentioned in S. 8, cl. (1), namely, 
“transfer, succession or otherwise,” and it is argued that these 
words specifically exclude “surrender” and “abandonment.” 
This was the view taken by Sadasiva Aliyar, J. in Suryanara- 
yana v. Patanna (1), but Spencer, J. did not agree with him. 


Since then there has been a conflict of opinion in this Court. - 
Sadasiva Aiyar, J. relied on the decisions of the Calcutta’ 


High Court in Badan Chandra Das v. Rajeswari Debya (6) 
and Muktakeshi Dasi v. Pulin Behari Singh, (7). The latter 
purports to follow the decision in the former and contains the 


remark__ = 


“In construing words like “or otherwise” it has always been.held that 
the matters reserved must be, “ejusdem generis,” and that is very clearly brought 
out in the case or Badan Chandra Das-v. Rajeswari Debya (6)? 


From a perusal of the judgment in Badan Chandra Das 

v. Rajeswari Debya (6) it would appear that the head-note, : 
which runs, “the terms transfer, succession or otherwise’ in 
Si AA AA to S. 8 (1), Estates Land Act] do not mean 
and include a “surrender”; the expression “or otherwise” as 
used in the section means “or in a similar way” is worded in a 
considerably wider manner than the language of the tudgment. 
As, however, one of the Judges in Muktakeshi Dasi v, Pulin 
Behari Singh (7) was a party to the prior decision we must 
take it that that. was the meaning of the latter judgment, but 
it must be observed that the judgment does not expressly lay 
down the proposition, which can only be inferred from its 
general tenor, and there is no argument in the judgment to 
support such a proposition; similarly the judgment in Mukta- 
keshi Dasi v. Pulin Behari Singh (7), which purports to follow 
the former decision, does not contain any argument. One 
difficulty in the way of construing “or otherwise” as limited 
to matters ejusdem generis is that it is very difficult to imagine 
what other means of acquisition can be referred to which are 
of ‘the same nature as “transfer” and “succession,” terms 
which in "themselves are estremely wide. Even supposing 
that the exception to the section must be governed by the first, 
claiise there@f, it does not appear that the word acquired” 
must be interpreted in a limited sense, so as to extlude surren- 


der and aban ent. However this may be, I° gm of 
= : — ii : 03. (1913) ILR 38 M 608:26 ML J 99. ` 
*2584(1905) 2 C L J 570, 7- (1908) 8 CL J 324. 
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opinion that the exception, so called, is in ‘effect a substantive 
provision: ant] there is no. Beer to duane its m:eating by, 
the ings clauses. 


“The second argument put forward i is that the Janguage 
of S. 6, cl. (2), shows that the legislature intended to exclude 
“surrender? or “abandonment” from the provisions of the 
exception to cl. (8). That runs as follows :— 

“Where land held by a ryet with a permanent right of occupancy is 
surrendered or abandoned or save in the cases falling within sub-section (4) of 
S. 8, and. the exception to section 8 comes into the possession of the landholder, ” 

This would seem to draw a distinction between cases of 
surrender and abandonment and other cases’in which the right 
of occupancy comes into the possession of the landholder. The 
whole of this provision seems somewhat unnecessary in view 
of S. 6, cl. (1) which in effect deals with the same subject, but 
:t has possibly been provided ex abundanti cautela. Whatever 
the reason for the provision, the language of a succeeding sec- 
tion, when it is clear in its terms, must be read as it stands, and 
should not be interpreted in a strained manner merely in order 
to bting it into consonance with a previous section. There is 
no ambiguity in the language of the exception to cl. 8 and there 
is therefore no reason why in interpreting it reference should . 
be made to S. 6 (2). The word “acquired” has a very 
general meaning and would ordinarily include acquisition by 
surrender; and the only argument that has been advanced 


against this proposition is that when a tenancy is surrendered 


the tenant’s rights under the lease are not acquired by the land- 
lord, but they merely cease to exist. Here, however, it is not 
a question of acquiring the tenancy rights, but it is a question 
of acquiring the kudivaram interest, and that, I take it, means 
the right of oecupancy in the land and not merely rights under 
a particular lease. If this argument is rejected, as it must, 
be, we have,the word ° acquired” in its ordinary sense 2nd that 
IS wide enough to include acquisition by surrender. In this 
referenge, acquyjsition by abandonment has not been dealt with, 

but so far.as the case has been atgued before us it would appear 
that the two modes of obtaining the kudivaram, right, namely 
by surrender or abandonment, stand on the same focting. 


"The guestion referred must therefore be answertd in the 
affirmative and the Civil Revision Petition will be remitted to 
the Divison Bench for disposal according AA 


Krishnan, J.— The question raised in this reference `is 
whether the exception to 5. 8 of the Madras Estates.Land ‘Act 
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covers a case of surrender or not. It has been answered in 
. the afymative by Miller, Oldfield and Spencer, JJ. in Pownu- 
sami Padayachi v. Karuppudayan (2), .Suryanarayana v. 
Pattanna (1) and S. A. No. 1244 of 1919 respectively, but in 
the negative by Sadasiva Alyar, Seshagiri Alyar and Napier 
JJ., in Suryanarayana v. Pattanna (1), Venkata Sestrulu v. 
Sitaramudu (3) and Zamindar of Nuzvid v. Lakshminafaya- 
na (4), respectively.  It-is on account of this direct conflict 
of opinion that the matter is referred to the Full Bench, and 
we have to decide it on the section of the Act. 

The word “acquired”. in the exception which is the word 
to be construed, it cannot be denied,is of wide enough import to 
include all cases of acquisition, by surrender, abandonment or 
otherwise. The word is defined in Murray’s Oxford Diction- 
ary as meaning “to gain to obtain, to get as one’s own, to gain 
the ownership of, to come into possession of.” Is there any 
reason then why it should be restricted or cut down in its mean- 
ing in the exception? ‘The object of the exception is clearly 
to exempt inamdars as distinguished from zamindars from the 
applicability of clauses (1) and (3) of S. 8. There is no- 
thing in the policy of the Act so far as I can see, nor in the 
language of the exception to restrict the exemption to . cases 
other than those of surrender or abandonment. 

' It is, however, contended that there are words in S. 8(1) 
and in S. 6 (2) which necessitate that we should construe the 
word “acquired” in the exception as not including cases of ‘sur- 
render and abandonment. It is first argued that the word 
“otherwise” in cl. (1) of S. 8 must be read “ejusdem generis” 
with the preceding words “transfer or succession” and that so 
read it will not include cases of surrender or abandonment. It 
is then argued that as the exception in S. 8 is an exception to 
cl. (1) it should also be read as not including such cases when 
the claise itself does not include them. Thee whole of this 
argument truns upon reading “otherwise” as governed by the 
rule of “ejusdem generis.’ The word is widg enough to in- 
clude all cases of the interest of the landholder and of the 
occupancy ryot becoming united in the same person. To read 
it as BAA MIA with transfer and succession thus exclud- 
ing cases of surrender and abandonment will lead to the” re- 
sult that the prohibition in it against a landholder Holding the 
land as a ryot ynot be applicable to cases where he obtains 


1. (1913) I LR 38 Mad. 608 :26M LJ 99. . 
2. (r914) T LR 38 Mad. 843 : 26 MeL J 285. aa 
3.. (1912!) I L R 38 Mad. 891 : 26M L J 585. 
4. ` (1921) I L R45 Mad 39 at 59 :42 ML Jer6rx. 
R__69 2 e e 
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the, ryoti interest by surrender.or abandonment even when the 

landholder is a Zamindar. This is clearly incorrect, for. 

cl. (4) shows in what case alone an exceptioa is allowed in 

the case of Zamindars. 

As my learned brother, Phillips, J., observes in his judg- 
ment, which I have had the advantage of reading, if the word 
“otherwise” is limited to matters ejusdem generis with trans- 
fer and succession, it is difficult to see to what case it can pos- 
sibly refer. The learned vakil for the appellant suggested 
that it might refer to cases of acquisition of title by prescription, 
but they are no more ejusdem generis with transfer and succes- 
sion than surrender can be said to be. I think the argument 
based on the language of S. 8 (1) is erroneous. 

The more difficult point, however, is the one raised on 
the language of S. 6, cl. (2). That language, it is argued, 
suggests that the exception to S. 8 does not apply to cases of 
surrender or abandonment but only to cases where the land- 
holder comes into possession of the land in some other mannér 
as the saving clause which refers to the exception is not applied 
to cases of surrender or abandonment in the clause. If we 
read the exception to apply to cases of stirrender or abandon- 
ment as well, it is argued that there will be a conflict betweer 


it and cl. (2)..- On the other hand if we are to restrict the 


exception as contended tor we will have to read into it the 
words “otherwise than by surrender or abandonment” after 
the word “acquired”; there is no warrant for doing this. The 
words “and the exception to S. 8” in cl. (2) seem to be quite 
superfluous as by the exception to S. 8 itself such cases are 
taken entirely out of the Act. It seems to me that S. 6 (2), 
is not intended in any way to govern the exception to S 8 or 
to control its general language and that if there is any conflict 
the exception which refers to inamdars only must be taken to 
override the general provision in S. 6, cl. (2) which refers to 
landholders generally, and not vice versa, 

In the view I take | see no difference between cases of 
surrender and of abandonment® I agree that our answer to 
the reference should be that the case of surrender is within the 
exception to S. 8. e * 
© °*Ramesam, J._-] agree. : 

On: woth March the Division Bench after the Full 
Bench opinion delivered the following " 

JWDGMENT :__Following the decision ont Full Bench, 
this Civil Revision Petition is dismissed with costs. 

Tepe Ve. 2 4 Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


PRESENT:—MR. Justice DevAdoss AND MR. JUSTICE 
WALLER. | 


Narayanaswami Naidu and 


others | Appellants* (Platntiffs 2 to 4) 

U. . 
Rangaswami Naidu and others ... Respondents (Defendants 
2105). 


Civil Procedure Code, O. 21, R. 2—Applicability—‘The decree’'—Meaning 
of—Money to be payable under decree—‘Of any kind”—Addition of ies words 
—Object of. : 

A: razinamah decree provided: that in case the defendants paid to the 
decrée-holder a certain sum of money within two years, a certain item of property 
was to be reconveyed to them and in default the decree-holder was to enjoy the 
property with absolute rights. Held, as the money could not be recovered in 
execution, the decree was not one “where any money” is payable within’ the 
meaning of O. 21, R. 2, and an adjustment of the decree even if it is not certified 
to the Court can be recognised by a Court executing the decree. 


O. 21, R. 2 does not apply to all kinds of decrees whatever be the nature 
of the relief granted but only to cases where money is payable under the decree, 
whether they are accompanied by other reliefs or not. The words “the decree” 
can only mean the decree under which any money is payable. Gharry v. 
Ghourya, (1921) I L R 46 Bom 226 dissented from. 


‘History of the section in the various Codes of Civil Procedure traced; the 


addition of the words “of any kind” in the Code of 1908 explained and the 
case-law discussed. . 


Appeal against the order of the. District Court of Trichi- 
nopoly dated 18th December, 1923 in E. P. R. No. 34 of 
1922 in O. S. No. rr of 1913 on its file. 

S. T. Srin*vasa Gopalachari for appellants. 

L. A. Govindaraghava Aiyar for respondents. 

The Court delivered the following 


JUDGMENT :__A Razinamah decree was passed on 22nd 
October, 1914 in O. S. No. 11 of 1913 in which it was 
provided that in case the rst defendant or the 4th defendant 
were to pay to the decree-holders Rs. 17,900 within two 
years the property should be feconveyed to the 1st defendant, 
but if default be made in such payments the decree-holders 
themselves should enjoy the properties with absolute rights. 
The plaintiff- decree-holders entered into an agreement on 
19th April; 1916 with the 2nd defendant whereby they relin- 
quished their intgsest in the property for Rs. 7,009. The 
and plaintif fpplied to the Lower Court for YA of the 
decree. The learned District Judge | held that the decree had 








*A A O No. 272 of 1924. z sth Few uary, 1926 
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been adjusted by the arrangement of rst April, 1916, evidenced 
by Exs. A and B and that the 2nd plaintiff was not entitled to - 
execute the decree. He also held that the 2nd plaintif re- 
leased his right to the property by another document, Ex. E, 
dated 15th July, 1922. > Against his order plaintifs 2 to 4 
have preferred this appeal. 


. The contention. of Mr. Srinivasagopalachari for the 
appellants is that the decree was a money decree, and any 
adjustment out of Court not certified to the Court should noc 
be recognised. The sole question in this case is whether the 
decree is a decree coming within O, 21, R. 2, Civil Procedure 
Code. The terms of the Razi decree are such that the plain- 
tiffs could not recover Rs. 17,000 from the defendants if the 
latter did not chyose to pay the amount. ‘There is no decree 
in favour of the plaintiffs for Rs. 17,000. What's stated in 
the decree is that if the 1st defendant or the 4th defendant 
were to pay Rs. 17,000 to the decree-holders they shou!d.re- 
convey the property to the 1st defendant. It is cven to the 
defendants 1 and 4 not to pay the amount in which case the 
decree-holders will not:be bound to reconvey the property. If 
the 1st defendant or the 4th defendant did not choose to pay 
the amount to the plaintiffs the decree did not empower them 
to realise the amount by execution. The decree is not one 
“where any money” is payable under a decree and therefore 
does not come within the provisions of O. 21, R. 2. 


The next contention is that R. 2 applies to all kinds of 
decrees whatever may be the nature of the relief granted and 
reliance is placed upon Gharry v. Ghourya (1). In that case 
the learned Chief Justice and Mr. Justice Shah held that R. 2 
applied to all kinds of decrees. With very great respect to 
the learned Judges we are unable to accept this view. There 
is no discussion in the case of the decisions bearing on the 
question. Thédearned Judges contended themselves by mere- 
ly saying the words, “Where any money payable under a 
decree 6f any kind is paid out of Court, or the decree is other- 
wise adjusted” as justifying their view, that the words did not 
confine the provisions of the rule to money detrees and that 
any decree was provided for. The rule says ‘where any 
money payable under a decree of any kind is paid ‘out of 
Court’ i. e. where any money payable under decree, whatever 
may be its nature, is paid qut of Court, it has be certified, or 


if the” decree is . otherwise iia either in whole 





: 1. (1921) I L R 46 Bom 226. 
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or in, part that also has io be certified. The words 
“the decree ” can only mean the decree under which 
any money is payable. The useof the definite article 
clearly indicates that the decree can only mean 
a decree where any money is payable, and the rule means any 
decree under which money is payable whether there be other 
reliefs or not if adjusted out of Court should be certified to the 
Court within the time allowed by law. But where no money is 
payable under a decree as, for instance, in the case of recovery 
of immoveable property or grant of injunction or any other re- 
lief in which the plaintiff is not entitled to enferce by execution 
payment of money, that decree does not come within the pur- 
view of R. 2. ! 

In Ramakrishna Rao v.Bala Krishna Rao (2) it was held 
by Oldfield and Seshagiri Aiyar, JJ., that O. 21, R. 2, applied 
to partition decrees which provided for payment of money as 
well as other reliefs such as partition of immoveable property 
and adjustments with regard to such property and that such 
adjustmem could not be recognised unless certified or recorded 
as required by the rule. The learned Judges considered the 
previous cases on the point and came to the conclusion that if 
money was payabie under a decree, and if there were other 
reliefs, any adjustment of that decree out of Court should be 
certified within the time prescribed and if not certified to the 
Court, then such an adjustment could not be recognised. 


We may briefly refer to the history of the rule in order to 
understand what it really means. Under S. 206 of the 
Acr VIII of 1859 all adiustments whatever may be the nature 
of the decree, had to be certified to the Court and. any adjust- 
ment not certified could not be recognised. The latter por- 
tion Of the S. 206 was in these terms:' “No adjustment ' of 
decree in part or in whole shall be recognised by the Court un- 
less, etc.” In the Act of 1877, the chapter on execution of 
decrees was greatly expanded and in some respects altered and 
S. 258 of the Code of 1882 was practically the same as that 
contained in the Code of 1877. Under the Code of 1877 it 
was not necessary that all the adjustments of decrees, what- 
ever may be the nature should be certified to the Court. + In 
Baba Mohémed v. Webb (3), a Bench of the Calgutta High 
Court held that thg rule contained in S. 258 was applicable to 
al! decrees. e learned Judges observe at page 788 refer- 
ring to section 258 of the Code of 1877.“‘that section corres- 


2. (1919), I L R 43 Mad 476. 3. (1881) I L R'&Cai 785. 
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pi is ponds in ail material respects, and carries with it the, same 


Naidu meaning as S. 206 of the former Procedure Code (Act VIII - 
Ranewavan; Of 1859) which manifestly deals with the adjustment of any 
gaswami E i 

Naidu decree.” Under S. 258 of the Code.of 1882 which is a 

verbatim copy of the corresponding section of the Code of 

1877 it was held that it applied only to money decrees. That 

was the view of the Madras High Court in Sankaran Nambiar 

v. Kanara Kurup (4). The learned Chief Justice añd 

Mr. Justice Benson held that S. 258, Civil Procedure Code, 

referred only to the execution of decrees under which money 

was payable and was not applicable to decrees for possession of 

immoveable properties. The section was further amended 

in the present Code by the addition of the words ‘of any kind’ 

in order to reconcile the conflicting views of the different High 

Courts. In Abdul Latif Sahib v. Bathula Bibi Amma! (5) 

it was he'a by Wallis and Ayling, JJ., that where there was a 

decree for the delivery of certain immoveable property and 

for the payment of money it was not open to the Court to recog- 

nise any uncertified adjustment under O. 21, R. 2, cl. 3, Civil 

Procedure Code. This was followed in Sethurama Sahib v. 

Chotta Raja Sahib (6) where Mr. Justice Sadasiva Aiyar 

who held in Kelu Nair v. Meenakshi (7) that O. 21, R. 2, of 

the Civil Procedure Code did not apply to the relief of posses- 

sjon of immoveable properties given by a decree, altered his 

view, and following the decision in Abdul Latif Sahib 

v. Bathula Bibi „Ammal (5) held that where 

the decree provided tor payment of money as well 

as other reliefs the adjustment of such a decree could not be 

recognised unless certified to the Court within the time allowed 

by law and observed that “the words ‘the decree’ in the second 

sentence of that rule meant a decree of any kind under which 

money is payable including a complex decree under which 

‘possession is also marked, and that as regards execution ðf 

that portion also of the decree which relates to possession of 
Immoveables am uncertain adjugtment cannot be recognised.” 


From the position of R. 2 in the present Code and from 
the heading and the marginal note, the intention of ethe legis- 
lature can be clearly gathered. Though the headings and 
marginal potes should not be held to govern the" clear text 
of a section, yet they can be taken as an indication of whit the 
legislatur® meant. Under the Code of 1859 M206 was in 
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the chapter relating to execution generally. dn the Code of 
. 1877 and in the Code of 1882, S. 258 was in the chapter re- 
lating to execution under the heading ‘Mode of Execution’ 
and in the present Code, O. 21, R. 2 relates to execution of 
decrees and orders and the heading over R. 1 is ‘Payment 
under Decree’. If the contention of Mr. Srinivasagopala- 
enari ts correct, the legislature should have said in plain terms 
that the adjustment'of any decree out of Court should not be 
recognised unless certified to the Court within the time allowed 
by law. That was the clear expression in the Code of 1859 
and if the legislature intended to re-enact that provision it 
would have done so in very simple language. The-addition 
of the words ‘of any kind’ after the word ‘decree’ in the second 
line of O. 21, R. 2 was intended to set at rest the difference 
of view between the Madras High Court and: the Caicutta 
High Court and the conflicting views as regards the meaning 
of S. 258 of the Code of 1882. By the addition of the 
wcrds‘of any kind,’ it cannot be said that the legislature in- 
tended that the adjustment of any decree, whatever ray be 
the relief claimed, should be certified to the Court. * We 
are cleariy of opinion that O. 21, R. 2 refers to a decree 
under which money is payable whether there are other reliefs 
or not and if no money is payable under a decree then R. 2 
cannot be held to apply to such.a decree. The words ‘pay- 
able under a decree’ do not mean any money which the party 
may, if he chooses, pay, but money which ts recoverable by a 
party in execution against the party liable to pay it. In this 
case, as already observed the plaintiffs could not execute the 
decree agcinst ist and 4th defendants. 


_ First plaintiff died betore the date of the razi decree and 
plaintiffs-2 to 4 entered into the agreement evidenced by 
Ex: A. The recital in the document is :— 


rs 


“As we have on this date got from you a note of bdéhd executed in our 
favour for this sum of Rs. 7,000, stipulating interest at Rs. o-6-o per cent. per 
mensem, you yourself shall take the karar and all other properties ang also you 
yourself shall take from the sajd properties the income including the old arrear 
and the new income.” 


A pro-note was executed on the same day by the 2nd defendant 
in favour of the plaintiffs which is Ex. B. A suit was filed 
in the Pudukkotta Court for the amount due under "the pro- 
note and was regleed by the plaintiffs. The arrangeme:-t evi- 
denced by Exs*’ A and B is therefor? an adjustment Of the 
decree passed in plaintiff's favour, and’such an adjustment 
could be’pleaded as the decree does not come within the pur. 
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Narayana: = view of R..2 af O. 21. The learned Judge has correctly held 
swa mi Naidu ; * .. 
v. that the decree was adjusted by the arrangement evidenced - 
Rangaswami by Exs. A and B and the plaintiffs therefore could not ask for 
execution of the decree which had already been adjusted. It 
is not necessary to consider in this view whether Ex. E amounts 
to a release of the plaintiffs’ right in the property in favcur of 
the sons of the 2nd defendant. 


In the result, the appeal fails and is dismissed with costs. 


Foy: Appeal dismissed. 
e 
8 
In THE HIGH COURT OF JUDICATURE AT MADRAS. | 
PRESENT :— MR. Justice PHILLIPS AND MR. t JUSTICE 
KRISHNAN. 
Srilasri Vythilinga Desika Pandara- 
sannadhi ... Petitioner* (Supplemental 
3rd respondent in Appeal No. 43 
. of 1921 on the file of the High 
. Court) 

; UV. 

Arumuga -‘Thambiran and another... Respondents (Appel- 
lants 1, 2 and 5 and 1St respondent 
in do. and plaintiffs 1, 2, 5 and peti- 

: z tioner ml. A. No. 614. of 1920 
in O. S. No. 71 of 1918 m the 
Sub-Court, Kumbakonam). 

i Civil Procedure Code, S. 109 (al)—Scheme suit—Prayer for removal of 
vee trustee and for framing scheme—Death of trustee—A batement—Order of remand 
Pandara- ` directing trial as regards framing scheme—If a final order—Leave io appeal. 
sannadhi 


5 During the pendency of a suit under S. 92, Civil Procedure Code for re- 
Arumuga moving a trustee and for framing a scheme, the trustee died and the Court 

€ Thambiran. below held that the whole suit had abated. On appeal the High Court held 
that in'so far as @he suit related to the framing of the scheme, there was no 

abatement and remanded the suit for trial. Held, it was not “a final order” 

within the meaning of S. 109 (af) and was not appealable. Case-law referred 

to. : ° i. Ake 

= . | Petition presented under Ss. 109 (c) and 110 and O. 45, 
Rr. 2,.3 and 8 of the Code of Civil Procedure spraying that 

the High Court will be pleased to grant a certificate enabling 

the petitioner herein to appeal to His Majesty in Council 

e against the judgment and decree of the Hisa Court ‘n Appeal 

No. 43 of 1921, preferfed against the decre®of the Court 


*C M P No 1057 of 1925. grd February. 1926. _ 
as oe t49 M LJ 324. - 


Le] THE MADRAS LAW JOURNAL REPORTS. 553 
° 0 
of the Subordinate’ Judge of Kumbakonam iw O. Boe Nos jo ee 
- of 1998. ' , Pandara- 
C. $. Y PE T for T. Rangachoriar; A. Sriranga GTA ARI 
chariar.and R. Gopalachari for petitioner. ` Arumuga 
Thambiran: 


S. Srinivasa Aiyangar, K .S. Jayarama Aiyar and 
K. N. Venkatavaradachari for respondents. 


The Court made the following 
ORDER :__In this case the Subordinate Judge held that 
the suit abated on the ground of the death of the defendant; 
the suit being one for the removal of the defendant from his 
alleged trusteeship and for framing a scheme for the’ suit 
mutt. In appeal heie it was held that so far’ as 
the removal of the alleged’ trustee was concerned th: 
suit’ must abate on the death of that trustee, but in so far as 
the suit was for the framing of a scheme the suit did not abate 
and-could be continued against the succeeding trustee. An 
application has now been made for leave to appeal to His 
Majesty in Council against the order of this Court and the 
question with which we aré now concerned 1 18 whether this ı is a 
final order within the meaning of S. 109.. The petitioner 
relies: upon two cases, Meghraj v. Bidyabati Koer (15 and 
Lachmi Narain Marwari v. Balmakund Marwari (2). ' The 
first of these two cases is distinguished from the prior case 
reported in Krishnachandra Ghosh v. M seas Ram 
Narain Sing Bahadur (3) on the ground that in the latter case 
the decree of the Court did not finally terminate the trial! be 
tween the parties but left it open to the’ plaintiff to enforce 
his rights; if any, in' a`fresh suit. This remark would apply 
equally well to the facts of the present case and therefore even 
F the’ decision in M eghraj v. Bidyabati Koer (1) is- correct 
in law, it is not applicable to the case before us. The case 
reported `i in Lachmi Narain Marwari v. Balmakund Mar- 
wari (2) differentiates the Privy Council decision in Radha 
Kishan v. The Collector of Jaunpur (4), not so much on what 
is actually decided in the latger, but on an enference drawn 
froin the Privy Council judgment as to what would have been > 
the decigion if the facts had been different. It‘must, however, 
be observed that both the cases relied'on by the appellant 
appear to Íe opposed to the decision of the Privy Council tHe 
latest of which is Ramchand M anjimal v. ‘Goverdhandas ``: aod 
Vishandas Raygx®and (5). There it was held that an order Ww. 
1. ~ a. (1914): 21 CL‘J 279. - e2. (1921) 6 Pat L J ar Se gee ET, 
FED a %WCLIJ 124. 4. < (i968) T LRG All 2200711 ML 4 65 u c). ý out 
z - (1920) I;L.R 47 Cal 918 : 39 M L J 27 (P ©)... — 
p zi e . 
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is only final,if i¢ finally disposes of the rights of the parties. 
These decisions have been discussed and followed by th¢ High - 
Court of. Allahabad and Lahore Muntaz-ud-daula Mukarram 
Ali Khan of Pahasu v. James R. R.. Skinner (6) aad Sultan 
Singh v. Murli Dhar (7). Inthe present case there has been 
no adjudication as to the rights of the parties: So far as 
the petitioner is concerned there has been no trial and no adju- 
dication. The question as between him and the plaintiffs is 
as to whether a scheme should or should not be framed and on 
that point there has been no adjudication at all and consequent- 
ly the order of gemand cannot be deemed to be a final order. 
The.conteation urged before us is that under the decree of the 
Subordinate Judge the petitioner obtained some sort.of right. 
i. e., that that particular suit should not proceed, and that that 
right has been taken away by the order of this Court. This 
is: true but the right has not been taken away finally; it has been 
merely suspended pending further proceedings, and consequent- 
ly: the order taking it away temporarily cannot be said to dis- 
pose finally of that right, there being no final order by this 
Court. The leave to appeal must therefore’ be refused’ on 
the ground that the order of this Court is not a final order with 
inthe meaning of S. 109, Civil Procedure Code. 

. It is ‘further contended that special leave should be given as 
it is-a fit case for appeal but we must refuse the application. If 
the allegations in the plaint are correct it is certainly desirable 
that the matter should be enquired into and that a scheme 
should be framed; consequently there does not appear to be 


good reason for the grant of special leave. The petition 1s 
dismissed -with ‘costs . TE 
aks 5. Veg SAd Leave to appeal. refused., ` 


IN THE Hic Court or JUDICATURE AT MADRAS | 
~ PRESENT s— MR. JUSTICE PHILLIPS AND ME. JUSTICE 


Mamamia Nair. 


Venkataswami Naidu , A ppellant® (sth respondent- 
saree es | . sth defendant) 
COS ec | . 
Venkatasubba Naidu and‘other ... Respondends (Petitioner 
Ce a i i and Respondents 1 to, 4 and 6 
WA WE AA Plaintiff and defendants 1 to 


| a 4and 6). or | 
kimitafa “Act, Art. 182 (4)—Date of amendinent—Meanty of—If refers 


is ‘Court's order directing amendment or date of actual alteration 
TIA A O No. 150 of 1924. nat January, 1926. 
6. (1924). i LR 47 All 335: ° $ 7. (1924) ILR 5 Lah 329 (F B). 
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The words “date of amendment” in Art. 182 (4) of the Ljmitation , Act 
, refer to ihe date of the Court’s order directing the amendment and not the date 
on which 'the decree is actually altered or corrected., Nirit Lal Jha v. Kalanand 
Singh, (1916) 36 I C 533 followed. 


Appcal against the order dated 21st November, 192 3 of 
_ the Court of the Subordinate Judge of Vellore in C. M.P. 
No. 536 of 1923 inO. S. No. 94 of 1915 (on the file of the 
Court of the Subordinate Judge of Chittoor). 
— Rangaswami Aiyangar for K. R. Narayanaswami iyar 
for appellant. 

L. Venkatanarasiah for respondent. > 


The Court delivered the following 


JUDGMENT :— The only question for determination is the 


meaning of the words “date of amendment” in Art. 182 (4) 
of the 1st Schedule to the Limitation Act. Itis contended 
for the appellant that the ‘date.of amendment’ must mexn the 
date on which the decree is actually altered or corrected and 
not the date of the Court’s order directing the amendment, and 
argument is advanced that an amendment does not bear. the 
same relation to the order as a decreé bears to the judgment 
and that therefore the provision in the Civil Procedure Code 
which says that the decree shall bear the date of the judgment 
is not applicable here. As a matter of fact, an order of 
amendment is itself a judgment and in accordance therewitl, 
the original decree is altered and becomes a new and amended 
decree in accordance with the judgment pronounced. It seems 
therefore, clear that the date of the amended decree must be 
the same as that of the judgment. To hold otherwise would 
be to put in the hands of the ministerial officers of the Court 
the power to fix any date for the amendment of the decree 
quite regardless of the date on which the order was passed. 
The same view was taken in Nirit Lal Jha v. Kalanand 
Singh (1) and we see no reason to ‘hold otherwise. 


The appeal is accordingly dismissed with,costs. ,. 
e 


ES Va Appeal dismissed. — 
© = Š : 
. = | a 

- i 
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2. dn. THE HIGH Court.or JUDICATURE AT MAZRAS. 

mane PRESENT:— MR. Justice DEvapDoss. | f 


Municipal Council, iii . Petitioner* in all the peti. 
-tions (deferdant.) 
v, 
Nidamiazii Jaladurga as ag 
‘and another . Respondents (Plai. tifs), 


.— Madras District Municipalities Act (V of 1920), S. 80—Notfication under 
—What to contain—Rate not specified—If valid. 

A Municipality published a notification purporting to be under . S. 80 of 
the District Municiffalities Act, as follows: open tax will be levied at 
the maximum rates in Sch. IV of Act V of 1920.” «Held, it did - not .comply 


with the requirements of S. 80, as it SIA to mention the exact rate at which 
ane tax was going to be levied. 


' Petitions under S. 25 of Act IX of 1887, praying the 
High Court to revise the decrees of the Court of the Principal 
District Munsif of Rajamundry in S. C. S. No. 398. of 1923, 
721 of 1923, and 733 of 1923, respectively. 


y. Ramadoss for appellants. 
C. Rama Rao for respondents. 


The Court delivered the following 


JuDGMENT:__C. R. P. Nod. 375 of 1924: This is an 
applicatio’ i to revise the order of the Principal District Munsif 
of Rajahmundry. The petitioner is the Municipal Council 
of Rajahmundry. The respondent was assessed to vrofession 
tas and he brought a suit for the recovery of the amount col- 
lected from him on the ground that the collection was illegal. 
The main contention in the case is whether the Municipal 
Council published a notification as required by S. 80 ef the Dis- 
trict Municipalities Act. Under that section when a Municipal 
Council shall have determined under the provisions of Ss. 78 
and ‘79 ‘to levy,any tax or'toll for the first time or at a new rate, 
the Chairman shall forthwith publish a notification in the Dis- 
trict Ggzette apd by beat of drum specifying the rate at which 
the tax or toll shall be levied ffom a date to be specified.in the 
notification. The notification published by the Municipal 
Council on the 16th October, 1920 was to the {gllowing <fect: 


j “This (i. e. profession) tax will be levied at the mgximaim rates in 


Sch. IV of she District Municipalities Act (V of 1920) .” 

This notification does not comply with®h requirements of 
S. 80. © What the Municipal Council published"amounted only 
that the profession | tax will be levied at an increased rate. It 


#C R P Nos. 375 to 2 377 7 òf 1924... 0 5" 4th February, 1926, 
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6ught to mention in the notification the rate at, which. the pro- 
. fessioņ tax was going to be levied. Instead of that ' the 
Council published a notification, to the etfect that it ‘would 
collect at the maximum rates in Sch. IV. The reference. to 
Sch. IV is not a sufficient compliance with the clear terms. of 
S. 80; for that section says the rate at which the.tax is to be 
levied should be mentioned. {J think this is a serious defect 
in the notification published and it cannot be cured in any way. 
When the Municipal Council propose to levy a tax it-ii-ust make 
the people understand at what rate it is going to collect the tax 
and should not simply say it is going to collect the tavas , pro- 
vided for by the District Municipalities Act in Sch. [Vor auy- 
thing of the-kind. -On this point the plaintiff was entitled to 
succeed ‘and the District Munsif was right in holding that the 
Municipal Council could not collect the tax when the notifica- 
tior, did not comply with the requirements of the Law. The 

Revision Petition is dismissed with costs. : 


After delivering the judgment my attention is drawn to, a 
judgment of Mr. Justice Jackson in The Krishna Jute and 
Cotton Mills Co., Ltd., Ellore v. The Municipal Chuncil 
Vizianagaram (1) and I am glad to find that I am in agree- 
ment with him. = : 

C. R. P. Nos. °376 and 377 of 1924. Same 
order as the above in the above two .petitions. -.Qut 
the respondent will have his costs‘only in C. R». P. No. 377 
of 1924.. ` , , : 


T-S V -> Petitions dismissed . - 


“IN THE HIGH Court or JUDICATURE AT MADRAS. 
Ol PRESENT: .MR. Justice Devaposs AND MR. JUSTICE 
WALLER. | | 7 : 
Ramachandra Chetty ©...  Pétitionger™ (A ccused ) 


Madras District Municipalities Act (V of 1920), Ss. 347,: 146, 149 and: 313 
—-Notice directing a person to do an act—Ozmssion to comply in, timg—No steps 
taken to enforce act—Second notice issued—Validity .of—Prosecution , within 
three months of second notice but ‘more than three months after first notice—I} 
barred,- > Pi te ; ; A 


nA ae so 1 A . 

: - YA Notice was issued on a verson under ‘Ss. 146, '149 and 313 of ‘the Madras 
District Muni@ipalities Act regarding a latrine, but negotiations went on- between 
the:purties. -. Ultimately the notice was not complied with nor was any step taken 
by, the, Municipali ; Enforce the same. A second notice was then-issued: and 

x t = [J 





rs #Cr R.C-No. 707 of 1925 te © ve 
(Cr R P No. 580 of 1925) `- ‘asth Febryary, 1926. 
1. (1925) 49 MLJ s42. ` : 
. : ii = 
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as that too was not complied with, a prosecution was launched -within three 
months after tife second notice but more than three months after the first. Held, 
there was nothing in the Act to prohibit the issue of a second notice, then no 
action had been taken on the first, and the prosecution was not barred by time 
under S. 347. 


. Ramanujachariar v. Kailasam Agar, (1925) 49 M L J 386 d'ssented from 
Cri Rev Case No. 164 of 1925 followed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898 praying the High Court to revise the judg- 
ment of the Court of the Sub-divisional First Class Magistrate 
of Salem in Criminal Appeal No. 49 of 1925, preferred against 
the judgment of,the Court of the Third Class Mag'strate of 
Salem in C. C. No. 579 of 1925. A 

V. L. Ethiraj and A. Rangaswami ‘Aiyangar -for 
petitioner. | 

The, Public Prosecutor (J. C. Adam) for the Crown. 

The Court made the following 

ORDER :_Waller, J.: The question raised in this 
case 1s whether the prosecution is barred by 
limitation under S. 347 of the Madras Dis- 
trict * Municipalities Act. A notice was served on peti- 
tioner under Ss. 146, 149 and 313 of the Act in June, 1924. 
On July 4th he put in a petition to the chairman asking him to 
inspect the latrine. In reply an endorsement was sent on 
August 11th, informing him that he would be prosecuted if he 
did not obey the notice in one'week. At the same time the 
Chairman directed the Health Officer to repore furcher. That 
Officer’s report was unfavourable to petitioner. ' On 22nd 
October a fresh notice was sent to petitioner, which was served 
on November 6th. He failed to comply with it and a pro- 
secution was launched. It was launched. within 3 months 
after the second notice, but more than three months after 
the first. Mr. Ethiraj contends that the offence was com- 
mitted on the e¥piry of the first notice and that the prosecution 
is barred by'limitation. . His contention, is supported by ~a 
decision bf Srinivasa Aiyangar, $., which is reported in Rama- 
nujachariar v. K. ilasam Aiyar.(1)., Jackson, J., in Cr. R. 
C. No. 164 of 1925, took a different view. ‘Phe same point 
was raised before Madhavan Nair, J., and myself in Cr. R. 
C. No. 122 of 1925, but was not considered by tts." We 
held that the prosecution was within time as the first notice 
had been kept in abeyance while the parties weMiegotiating. 
It is possible that, in this case also, petitioner’s representation 


a IIaaammmammmaamaaaeaeaaamummħĂ 
` . I. (1925) 49 M L J 386. 
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‘of July 4th might be regarded as an attempt at wegotiation, 

“but Mr}. Adanmi does not press the point. | The'guestion, then, 

for consideration is whether there is anything in the Act that 

prohibits the issue of a second notice, when no action has, for 


some reason or ‘other, been-taken on the first. I can myself 
seé nothiig that does'so. | The‘offence consists in the failure 


to obey a, requisition issued, by the competent authority. | If 
a patticular requisition is not enforced, I can find nothing in 
the Act that prevents the chairman from i issuing another. If 
a prosecution had been instituted on the first requisition’ “and 
had.failed or not been pressed, other considerations might 
come in, but that question does not arise here: 
srap ASEC AN the view taken by Jackson, J., that where, ‘as 
here, no steps “have been taken to enforce the first requisition, 
as Chairman Is entitled. to make a second and to institute a 
prosecution for failure’ to comply with it. The Criminal 
Revision Case is therefore dismissed. . a 
Devadoss, J.: | agree. | | 
T.S: V. ay, Revision petition dismissed, 


i 


IN THE High COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice, DevAposs.AND MR JUSTICE 


WALLER. T ee 
Mudurupayalagadu alias sia att 
cand-others | =... Petitioners* (Accuséd 2 to 10). 


Penal Code, S. 148—-Conuiction under—Some other. member of phe unlawful 
assembly armed with deadly weapon—E fect of. 

A person „who is a member of an unlawful assembly is guilty under S. 148, 
Indian Penal Code, when he himself is not armed with’ a deadly weapon, but 
some other member of the assembly i is so armed. S. 148 does not merely pro- 
vide for a heavier putiishinent.in certain cases; but deals with an aggravated 
form. of rioting. The-carrying of a deadly weapon is in order to show crimina 
force: and where it cannot but be in prosecution of the common object, all the 
members of the unlawful assembly can be punished under S. 148 Lead with 
S 149. è 


Petition ander Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of.the Court of Sessions of Cuddapah’ Division in Cr. A * 
No. ,21 of 1925 preferred against the judgment ofthe Court 
of the ”- Sub- anda F.rst Class Magistrate of .Jammala- 


madugu in CHU inC No. 87 of - No. 87 of 1924. ° 
Cr R C No. 549 aat 1925 l 3 
INCR P No. 463 of 1925). gth March, 1926. 
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KV, Ly Ethiraj and K. Chathukutti Nambiar for accused. 
=H! The'Public Prosecutor on behalf of the Crowr. f 
7” The Court made the following | ; 
.. ORDER:_Devadoss, J. : The question ' of law 
raised | in - this . case is whether a person. who 
is *a ,member .of an , unlawful assembly 15 
guilty. under S.- 148,0f the Indian Penal Code when he himself 
is not.armed with.a deadly weapon but some other member of 
the assembly is, so armed; in other words whether a person 
who. is a member of an unlawful assembly can be punished un- 
der S. 148 read with S. 149. The contention of Mr. Ethiraj 
is that S. 148 does not create a separate or new offence; it pro- 
vides only. for a heavier punishment in the case of rioters arm- 
ed with deadly weapons or with anything which used as a 
weapon of offence is likely to cause death. He relies strongly 
upon Sabir v. Queen-Empress (1). Though the head note 
of the case is in favour of Mr. Ethiraj’s contention, yet the 
observations of the learned Judges do not go the length of 
head-note. What the learned Judges observe is: 


“It is only the actual persons who-are so armed who cai be “harged 
uncer that ‘section (meaning S. 148). The only way in which one person 
can. be made liable for the acts pf another is under S. 149. There being no 
case undet S. 148 we think that the coniviction is wrong under the latter section 
and must be set aside.” 


In re Choitano Ranto (2) simply follows Sabir v- Queen- 
Empress (1). ‘Offence’ is defined in S. 40, Indian Penal Code, 
as “denoting anything made punishable by this Cod-” and in 
certain cases-punishable under any special or local law. S. 148 
does not. merely provide for a heavier punishment, in certain 
cases but actully deals with an aggravated form of rioting. Force 
is not an essential ingredient of the offence of being a member 
of an unlawfuf-assembly. If any member of an unlawful 
assembly. uses force in prosecution of the common object then 
it becomes riottng under S. 14, which runs as follows :— 


“Whenever force or viclence .is used by an unlawful assembly, or by 
any member thereof, in prosecution of the common objecé of such assembly, 
everye member of such assembly is' guilty of the offence of rmting.” 

A person guilty of rioting if armed with a deadly weapon com- 

mits an offence under S..148. ` A good deal of argument 
` ‘e ; ee - a .. t 

has been tdvanced by Mn. Ethiraj on the wordpg of S. 148. 

Lis contention is that, if it is an offence, the wording ‘would 

re 

o x.d (1894)°I L R 22 Cal 276. . 2. (1915) 29.1.C 78. 
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Have been “whoever is ‘guilty of the offence of beng armed 
‘with deadly weapon shall be punished with imprisonment”, etc. 
It is unnecessary that the words “is guilty of the offence” should 
be found in every section which defines an offence. Assault 
becomes hurt and is punishable under S. 323 if bodily pain is 
catsed- If the hurt is grievous, it is punishable under S. 325 
and if the grievous hurt is caused by a dangerous weapon it is 
punishablé under S. 326. Similarly S. 148 provides for the 
punishment of a more serious offence than mere rioting. 
Mr. Ethiraj does not contend that if the weapon is used in 
prosecution of the common object of the assembly all of them 
wuld not be guilty by reason of S. 149, but says that if it is 
carried without being used, then only the person or persons 
carrying the deadly weapon are guilty under S. 148 and not 
others. An unlawful assembly is defined as an assembly of 
five or more persons whose common object is, by means of 
criminal force or show cf criminal force, to obtain possession 
of any property or to compel any person to do what he is not 
legally ‘bound to’ do, etc. ` In order to show criminal force it 
is*necéssary: to carry arms and if a deadly weapon is carried, 
though the weapon is not used, that weapon is carried in fur- 
therance of the common object, and it cannot therefore be said 
that the person who carries the weapon carries it only on his 
account. Where an act is committed by a. person which is 
not an essential ingredient of the offence which is intended to 
be cómmitted by a body of persons, no doubt the other persons 
composing the bcdy would not be liable for the act'cf a single 


‘individual ; he does it on his own account. But, where the’ carry- - 


ing of a deadly weapon cannot but be in prosecution of the com- 
mon object, it cannot be said that the other persons composing 
the unlawful assembly cannot be punished unak 5. 148 read 
with S. 149. | a 


Reliance ‘was placed upon Arunachala Thevan v. 
Emperor (3). In that case Ayling, J., held that S. 394 and 
not S. 397 will apply to the œse of a robber who does nòt 
nimself cause grievous hurt or use any deadly weapon: It is 
nol an essential ‘ingredien ıt of dacoity that grievous hurt should 
be caused, nor is it an ingredient of the offence of datoity that 
a deadly” weapon ‘should be used. Any person whe causes 
grievous nurt or uggs a deadly weapon is therefore punishable 
under S. 397 #5. 398. But if ir order to the coménitting 
of dacoity a deadly weapon was necessary or grievous hurt 
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was caused, aH the dacoits would be equally guilty . ander 
S. 397 or S. 398. It is not necessary to discuss therefore’ 
the decisions in Emperor v. Ali Mirza (4); Emperor v 
Dulli (s) ; and Emperor v. Nageshwar (6). Uader S. 34 
of the Indian Penal Code, when a criminal act is 
dane by-several persons in furtherance of the common inten- 
tion of all, each of such persons is liable for that act in the 
same manner as if it were done by him alone. Che Privy 
Council has applied this section in the well-known Post Office 
murder case. Where an assembly is an unlawful assembly, 
5. 149 makes every one of the members of the assembly 
guilty of any offence which is committed jn prosecution of the 
common object of the assembly. If a deadly weapon is ear- 
ried without the knowledge of the other members of the 
assembly ror the private ends of a particular individual, no 
doubt the other persons would not be guilty under S. 148. But 
where that fact is not made out, but it is shown that one or 
more of the members of the assembly carried a deadly weapon 
it cannot be said that the weapon was not carried ir prosecqu- 
tion of the common object; and therefore all the members of 
the assembly aré guilty under S. 148. The next contention 
is that the common object has not been made out. The com- 
mon object has been clearly made out in the evidence and we 
do not think that the petitioners have in any way been prejudic- 
ed by the common object not being explicitly stated. Mr. Ethi- 
raj pleads for a lenient sentence. The petitioners have al- 
ready undergone tw6 months’ rigorous imprisonment and tak- 


. ing all the circumstances into gonsideration we think that the 


period of imprisonment undergone by the petitioners would be 
sufficient punishment in the case. 


We therefore reduce the sentence to the period already 
undergone by the petitioners. 


Waller, Jt: —] agree. The ruling relied on Sabir v. Queen- 
Empress (1) lays down no more than that only the person 
actually armed can be charged under S. 148, Indian Penal 
Code. What, however, the Judges appear to have overlooked 
was that the man they acquitted had, as a matter ofefact, been 
charged under S. 148 read with S. 149, Indian Penal Code. 
Had they net done so, they would presumab¥y not have 





acquitted him. es f 
b.S V. Petition dismissed, but Yæmtenoe. reduced. 
1. (1894) I L R 22 C 276. 4. (1923) IL R 5r C 265. 
5. (1924) I L R 47 A 59. 6. (1906) I L R 28 A 404. 
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IN THE HIGH. COURT or JUDICATURE AT MADIAS. : 
>; PRESENT : MR. Justice MApDHAVAN Nair. 
Vellathusseri Chakkalakumpil Raman = 


Menon A ppellant®* (Counter- 
Petitioner__Defendant \ 
= We, x R 
Vellathusseri Chakkalakumpil Pangunni : 
Menon ... Respondent (Petitioner Plaintif). 
= Mesne profits—Amount fixed in the decree—Execution—Interest on mesne Raman‘ 
profits—If can-be awarded. Menon, 
Where the decree passed in a suit has directed a cerfain fixed amount to pangunni 
be paid as mesne profits bwt does not say anything about interest, a Court execut- Menon. 


ing the decree cannot award interest on the amount of mesne profits. It may 
be otherwise if the amount of mesne profits is not fixed by the decree but is 
left to be ascertained in execution proceedings. Harmanoje Narain Singh v. 
Ramprosad Singh, (1907) 6 C L J 462: and decision of ‘Wallace, J. 
in A A A O No. 74 of 1924 followed; Lalta Prasad v. Sri Ganeshji, E LR 
44 All 579 dissented from, 


Appeal against the appellate decree of the District Court 
of South Malabar in A. S. No. 68 of 1923 presented against 
the order of the Court of the District Munsif of Ponnani in 
E. P. No. 1420 of 1922 inO. S. No. 475 of 1917. 

K. P. Krishna Menon for appellant. 

K. P. Raman Menon for respondent. 

The Court delivered the following ° 

JUDGMENT :—The question involved in this appeal is 
whether the judgment-debtor, who is the appellant before me, 
is bound to pay interest on the mesne profits decreed against 
him.. 

The decree, so far as it relates to mesne proñts, runs as 
follows :— | 


ag 


“That he (defendant) do pay to plaintiff Rs. 375 for kannipattom vf 
the year 1092 and future mesne profits from 8th Dhanu 1p92 at 638 paras of 
paddy and Rs. 338 a year ending with 7th Dhanu until surrender, or until the 


~ expiration of three years from this date.” - 


In the light of, the decision in Girish Chunder Lahiis v. Shoshi 
Shikhareswar Koy (1) the learned District Judge decided tha: | 
interest on mesne profits should be allowed unless expressly 
excluded. and allowed it at the rate of two per ten, — i 


d think that case is clearly distinguishable. There, the 











Trial Court digpnot fix the amount of mesne profits but directed = 
See er eee 
*A AAO No. 4 of 1924. 15th January, 1926. i 


1. (1900) I LR 27 C 951: ro M L J 356 (PeC).” 


Raman 
Menon 
v. 
Pangunnį 
Menon. 
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WA 
that it should be ascertained on enquiry at the time of the 
execution of the decree and it was held that a decree fog mesne 
profits carried interest on such profits, having regaid to the 
definition of the expression “ mesne profits” in the Code. In 
the present case the amount of mesne profits which tire decree- 
holder was to get under the decree has been already fixed by 
the Court and was not to be ascertained afterwards [It can- 
not be said that the amount so fixed does not include interest. 
I do not, therefore, think that the ruling of the Priv, Council, 
or the definition of mesne profits relied upon can justify the 
award of interest. 


What the decision in Girish Chunder oh v. Shoshi 
Shikhareswar Roy (1) lays down and what it does not, has 
been well pointed out by Mukerjee and Holmwoud, JJ. in 
Harmanoje Narain Singh v. Ramprosad Singh (2). Rerferring 
to this decision and to another decision of their own Court 


the learned Judges state :— 


“They are, no doubt, authorities for the proposition! that where a 
decree, declares that the plaintiff is entitled to mesne profits and says nothing 
about interest, if the amount of mesne profits is left for determination by the 
Court of execution, the decree-holder is entitled to interest upon the mesne profits 
and to have such interest added to the mesne profits when they are ascertained 
But these cases do not lay down that, if the Court which ascertains the mesne 
profits has omitted to allow interest, it is open to the Court which executes the 
décree for mesne profits to allow interest in execution proceedings. It is an 
elementary principle that the Court which executes the decree must execute it 
as it stands. Besides, there is no rule which makes it obligatory upon the 
Court to allow interest on the mesne profits; it is a matter of judicial discretion, 
to be exercised according! to the circumstances of the case. If; therefore, the 
Court which assessed mesne profits improperly exercised its discretion and dis- 


allowed interest on erroneous grounds. the remedy of the decree-holders was by - 


way of an appeal. They cannot now claim interest when the decree for mesne 
profits is silent as to interest.” 


These observations cannot be brushed aside as mere, obtter 


dicta as suggested by the learned vakil for the respondent. J 
respectfully agree with them. [See also Narendra v. Byom- 


kesh (3)]. . 
= InA. A. A.O. No. 74 of 1924, in disallowing interest 


on megne profits awarded by a decree which’ was in similar 
bernis like the present one, Wallace, J., states the Jaw thus :— 


“Præd the law to be that, when the Trial Court has not fixed a figure 


far mesne profits, but has left that to be determined ig execution, the exécuting 
Court may record interest; but when it Has fixed a figure 4gp mesne profits, it 
is not open to the executing Court to record interest, because it cannot be said 
ot (1900) TL R 27 C 951: 10 M L J 356 (PC). 

2. (1907) % C L J 462. 3. (1919) 30 C L J 205. 
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that the mesne profits figure already fixed does not includg interest. Interest 

_ on the mesne profits, is, therefore, disallowed. ” ° 
(On behalf of the respondent my attention has been drawn 
to a decision in L'alta Prasad v. Sri Ganeshji (4) in which, 
though the amount of mesne profits was fixed, the learned 
Judges following the Privy Council decision allowed interest; 
and in so doing, they also relied upon a prior decision oftheir 
own Court in Narpat Singh v. Har Gayan (5) which, like the 
case in Girish Chunder Lahiri v. Shoshi Shikhareswar Roy (1) 
related to the execution of a decree where the mesre profits 
had not been fixed by the trial Court. Apparently, the learn- 
ed Judges do not observe the distinction pointed out in Har- 
manoje Narain Sitgh v. Ramprosad Singh (2) and also by 
Wallace, J., in A. A. A. O. No. 74 of 1924. The deci- 
sion in Lalta Prasad v. Sri Ganeshji (4) ignores the principle 
that the Court which executes a decree must execute it as it 
stands, and also overlooks the fact that, when the trial Court 
fixed the amount of mesne profits, it must have done so with 
due regard to the definition of mesne profits and tkat there 
was nothing to show that the amount so fixed did not include 
interest. I am not inclined to follow that decision. The 
case in Banwari Lal v. Mussammat Rama (6) does not help 
the respondent as the facts do not show whether the trial Court 

had fixed the amount of mesne profits in that case. 


I hold that, since the amount of mesne profits was fixed 
'by the Trial Court, it was not open to the executing Court to 
award interest, because ıt cannot be said that the raesne pro- 
fits already fixed do not nclude interest. The decree of the 
learned District Judge as regards interest on mesne 


profits is, therefore, set aside with costs here and in the Court 
below. 


In the Memorandum of Objections filed by the respordent 
‘the gtiestion raised is as regards the price of paddy per para. 
lt is contended that the Lower Court erred in fixing the price 
of paddy at annas 12 a para instead of Rs. 1-8-0 a para. This 
is purely a question of fact. There is ample evidence to sup- 
port the concurrent conclusions of the Lower Courts on this 


point. Tle Memorandum of Objections is dismissed with 
costs. * » x 


. T.S. V. Appeal allowed : Memorandum 
rd i e e ° - i 
of Objections dtsmissed . 
1. (1900) I L R 27 C 951: 10 M L J 356 (P C). 
2. (1901) 6 C L J 462. 4. (1922) I L R 4 A 579. 
5. (1903) IL Ras A 275. 6. (19129 17 TC 915. 
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ty THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN AND MR. Justice : 
VENKATASUBBA RAO. 
The Collector of Chingleput 


District, Saidapet ... Appellant™ in both (Respondent) 
Š Y.a 
Kadir Mohideen Sahib... Respondent in both (Claimant): 


Land Acquisition Act, Ss. 25 (2) and (3), 9 and 23—Notification of acquisi- 
tion defecttve—Ormission to give 15 days’ notice under S. 9>—Failure to make 
a claim—A mount of compensation—Limits of—Basis of valuation—Land useful 
as building site or ag brickfeld—Modes of computation—Hypothetjcal profit— 
Claim if sustainable—Interest—From when awardable. 

Where the notification of the Government in respect of a proposed acquisi- 
tion of land was defective in that it did not clearly define the property intended ` 
to be acquired and did not give the claimant the 15 days’ notice as required 
by S. 9 of the Land Acquisition Act, it amounts to “sufficient cause” within the 
meaning of S. 25 (3) for the claimant’s omitting to make a claim and he escapes 
the application of the stringent provisions of S. 25 (2). 


In computing the value of land compulsorily acquired under the Act, it js 
a well-established rule that the correct principle to apply is to assess the market 
value ef the land as put to its most lucrative use. Each and every element of 
value which the land possesses to its owner must be taken into consideration in 
so far as it increases the value to him. It is not the land alone but the land 
with all its potentialities that must be considered in assessing the value. But 
the owner is not entitled to any hypothetical profit which in certain events he 
is likely to make. 


i Basis of valuing lands capable of being used as a brickfield explained. 
Scope and object of the Land Acquisition (Mineg) Act (XVIII of 1885) zon- 
sidered. ' 


Under S. 28 of the Land Acquisition Act, interest can, be awarded only 
from the date when the Collector takes possession of the land acquired and not 
from the date of the award. 

Appeals against the award, dated 8th August, 1922, of 
the District Court of Chingleput in Compensation Reference 
Nos. 3 and 4 of 1916 on its file. 


The Goveriiment Pleader for appellant. . 
Nugent Grant and 4. C. Sampath Aiyangar for respond- 
. ð — 


ent. 
The Court delivered the following ji 
Judoments :— Krishnan, J. : | have had the advantage 
of reading the judgment of my learned brother and as I agree 
with him generally I shall deal with the case ony briefly. , 
The abjection based on S. 25, cl. (2) & the Land Acqui- 
sition Act (I of 1894) is clearly untenable. Cl. (1) says that 





*AppealaNos. 58 and 59 of 1923. 22nd February, 1926. 
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the claim to compensation has to be made “ purspant to the 
. notice given under S. 9” and this makes a proper notice a 
pre-requisite. Now, as shown by the District Judge and by 
my learned brother, such a notice was not given in this case, 
the notices all being defective in one way or another. ‘The 
claimant’s omission, therefore, to make a claim before the 
Deputy Collector was not “ without sufficient reason ” and he 
escapes the application of the stringent provision of cI. (2) 
to his case. i 


As regards the value of the land acquired, which is the 
most important item in the total valuation, itas conceded that 
the claimant is entitled to have his land valued with reference 
to the most profitable use it can be put to. The land is very 
suitable for a brickfield as shown by the evidence; in fact the 
Government is acquiring it for the very purpose of using it as 
a brickfield. It is also suitable as a building site as proved 
by witnesses like Mr. Namberumal Chetti, a well-known citizen 
and building contractor of this City. The claimant is, there- 
fore, entitled to have his land valued in both ways and given 
the higher value, whichever it may be. 


The claimant asked us to value his Jand in the first instance 
as a clay producing land for making bricks. We were taken 
through a body of evidence about the profits made by brick- 
makers in the neighbourhood and the learned counsel for 
the claimant, relying on the case of Rugby Portland Cement 
Co. v. London and N. W. Ry. (1), argued that in assessing 
compensation regard must be had to such profits. We cannot 
accede to this argument. The case cited is a peculiar one; 
there the arbitrator had: to assess the market value of lime- 


stone which was quarried by the Cement Co. and used by it. 


in making cement but which had no market and therefore no 
market value could be directly deduced. | What the learned 
Judges held was that though there was nO market for 
the limestone it still had a market value which had to be as- 
certained indirectly by estimating what value it ha& to the 
claimant company itself and that for this purpose the total 
profits ef that company which included the price of the lime- 
stone as the Company paid no price for it, should be kept ip 
view. “They make it clear, however, in their judgments that 
the profit of the company was not a proper measure of compen- 


sation at all jut was only an indication as to what thg proper . 





compensation payable in that case was. The method adopted 
ku eee eae eis Sens 
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was.a purely hypothetical one for ascertaining the value of the 
limestone as no other methods were available. That case is not - 
applicable to the present case as clay seems to have, a¢cording 
to the claimant’s own evidence, a market and a market value 
but unfortunately for the claimant he has taken no trouble 
to give us the necessary details to enable us to calculate that 
value. The evidence of his 19th witness, who is the only 
witness who speaks to the market value, shows that a cart- 
load of clay of 20 c. ft. was worth 12 as. to Rs. 1-4-0 in 1914 
in and near Madras. To deduce the value of the clay in situ 
one must knowgthe cost of the labour required for mining ~ 
the clay and the costs of carrying it to Madras or places near 
for sale; without such details the value of the clay itself cannot 
be ascertained. I agree with my learned brother that it is 
too late now to ask us to send the case back to take further 
evidence. No affidavit has been filed and no proper reasons 
have been given why such evidence was not given in the Lower 
Court. 


The learned District Judge has attempted to give the 
land as a brick-field by taking the royalty that may be properly 
obtained from this land if leased out to a brick-maker. The 
valuation on the basis of royalty is as shown by my learned 
brother not altogether a proper method in this case as it only 
gives the compensation payable to the lessor where lease rights 
have been created and lessees have also to be compensated in 
addition. Here the claimant is the sole owner of one piece 
of the land acquired and the kudivaramdar of the other. -No 
interest of brick-making lessees are involved. If, However, 
in the absence of other methods, a royalty basis is to be taken 
as was done in Mohini Mohan v. Secretary of State for India 
t4. Council (2), I agree that a 4 as. rate per 1,000 bricks is 
quite a’ fair rate, and that an acre may be expected to yield 
d royalty of. RĦ..2,500 in all. The mistake that the learned 
Judge has made in taking that as a basis for compensation at 
Rs. 2,000 an acre is that he dogs not make a sufficient deduc- 
tion for the length of time that will be reguired to realise the 
royalty from the whole of the land acguired. “The evidence 
on claimMant's side itself shows that it would take #bout 50 years 
tô work the whole of the clay on the land, whicl» ig about 
$§ acres in "extent; that means that it will take some 30 year's 


` at least to exhaust the clay,on the land acquiredy, The pro- 


per comfensation will, thus-be only the capitalised p present value 





: e 2. AA 34 C LJ 188. 
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of the „clay or such a sum as would when invested gay in 6. per 
- cent bonds enable Rs. 2,500 a year to be drawn for 30 years 
and be. hausted by the end of that time. This is.so as the 
baling GF the clay will reduce the land to a pit 12 to 15 feet 
deep at the end of the period, of practically no value. That 
land may have a little value but it is comparatively 
small being less than Rs. 100 an acre. It may be that that Value 
should be added to the total sum arrived at. Taking the royalty 
method of valuation then, the present total value of the 
33 acres and odd will not exceed Rs. 35,000 or 40,000 when 
worked out mathematically; that is Rs. 1,000¢0 Rs. 1,250 an 
acre. Even if we add something to this amount to represent 
the excess value of the land.to the owner over and above the 
royalty he may get, the price will not exceed Rs. 1,500 an 
acre. The value so calculated is smaller than the value one 
gets by treating the land as a building site. 


. In-what I have stated above I have treated the aes 
of a clay field as governed by the principle stated by Lord 
Atkinson in the case of Edem v. North Eastern Railway Co. (3) 
that the true measure of compensation is the price the minerals 
would fetch as and when won and raised less the costs of work- 
ing the mine and winning and raising them. To the same 
effect.is the ruling of this High Court in Raghunatha Rao v. 
Secretary.of State for India in Council (4) where the case of 
compensation for a stone quarry had to be considered. 


What S. 23 of the Act requires us to do is to ascertain in 
the case of land acquired, its market value and that is made 
the criterion even in the case of mines and minerals by the Land 
Acquisition Mines Act (XVIII of 1885), S. 6. Market value 
has been defined in various cases as the price a willing’ pur- 
chaser is prepared to pay to a willing seller for the property 
in the,open market. No purchaser will pay the calculated 
full value of the minerals existing in a mine*when buying a 
mine for he would get no profits out of his’ pur- 
chase as every purchasereexpect$ to make. It'is there- 
fore contended that the full value of minerals in a mine should 
not be ealculated-and treated as the market value of the mine 
itself but only that value less a reasonable percentage deduc- 
tion-to ‘represent the buyer's profit. There is fgree in this 
argument in my gpinion but it is not necessary te decide it in 
ca case aSe@ven without such a deduction the compensation 
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does not work eut at a higher figure than if the land. were 


valued as a building site. : 


. Taking next the value of this land as a building site it must 
be remembered that it is not very far from Madras and people 
will have houses to live in in places quite adjacent. The various 
salesein the neighbourhood have all been referred to by my 
learned brother and I need not therefore again refer to them. 
Some of them are useless for ascertaining the value of the land 
as the properties sold included houses whose values have not 
been proved. The rates at which sales took place seem to 
vary very greatly. Nevertheless from these sales and the 
oral evidence we have to fix the market value. Taking the 
evidence as a whole and making all due allowances I agree with 
my learned brother that if we allow a sum of Rs. 2,000 an 
acre (of 18 grounds) the valuation will be fair. It is true 
the.claimant purchased the whole plot of 55 acres and odd for 
Rs. 50,000 about two years before this acquisition. But this 
transaction was one between near relations and not an ordinary 
sale in the market. Half the price had already been allotted 
as a gift to the claimant and it is evident from the circumstances 
of this sale that the claimant got the property at a very favour- 
able rate. The price he paid cannot therefore well be treated as 
the basis of market value. It's not always possible to assess 
with mathematical accuracy the market value of any property; 
a certain amount of margin will always exist. On the whole 
the value of Rs. 2,000-an acre is a fair and proper one in my 
opinion. 


As regards the other headings of valuation I agree with 
the award as made by my learned brother. 


Evidently the values given for the buildings and for the 
trees are quite igadequate. The evidence shows that the cen, 
tral building was a fairly large one; after the acquisition if 
was not looked after and fell into ruins. At the time of the 
acquisition it was in quite a° repairable condition and 
Mr. Namberumal Chetti says that by spending Rs. 4,000 it 
would have been put in thorough repair and the byildin& wouid 
Have Been worth Rs. 10,000. Mr. Sourinathan, the Govern- 
ment, Engtneer; has only valued the building as debris and not 
as a stdndipg*structure at all. Tagree R® 4,000 isa fair 
value toegive for all the bfildings. The trees™should be 
valued not as mere fifewood but as standing trees yielding 
fruit; exctpt those like Korakkappalt which is only useful as 


” 
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firewood. I think the amount fixed by my learned brother 
- Rs. 4;800 for all the trees is quite proper. : 

The total award of this Court in favour of the respondent 
thus comes to Rs. 6,111-8-0 over and above the award of the 
District Judge in his favour. The fact that he is only the 
kudivaramdar in one of the plots acquired does not really make 
any difference in this case as the melwaramdar has acctpted 
what was awarded to him and has not appealed. The in- 
crease we have granted is in the interest that belongs to the 
kudivaramdar ` 

I would therefore dismiss the Appeals Ngs.58 and $9 with 
costs of the respondent and allow the memorandum of objec- 
tions in part and modify the award of the Lower Court as 
‘proposed by my learned brother. In the memorandum I would 
direct the parties to bear costs. - | 

Venkatasubba Rao, J.:_.The Government have filed 
Appeals Nos. 58 and 59 of 1923 from the award under the 
Land Acquisition Act of the District Judge of Chingleput 
and the claimant Kadir Mohideen Sahib has filed Memoran- 
dum of Objections in both these appeals. The Deput? Col- 


lector who in the first instance enquired into the value of the 


property under S. 11 of the Act made an award granting as 
compensation, Rs. 6,677-13-8. The claimant was dissatis- 
fied and on his application a reference was made underS. 18 
to the District Judge of Chingleput who by his award has in- 
creased the compensation to Rs. 81,609-12-0. The Govern- 
ment in their appeals urge that the amount awarded by the Dis- 
trict Judge is too high, whereas the claimant in his Memoran- 
dum of Objections contends that he is entitled to more. 

The claimant did not appear before the Deputy Collector 
who proceeded with the enquiry ex parte and a preliminary 
objection based upon this fact was taken on behalf of the 
Government before the District Court. That objection was 
disallowed and was again raised before us. S. 25 (2) says 
that when the applicant has omitted without sufficieat reason 
to make a claim to compensation the amount awarded by the 
Court shall ngt exceed the amount awarded by the Collector. 
Under $. 253) however the omission to apply will not operate 
as a bar if the Judge finds that it is due to a sufficient reason. 
Under the section the sufficiency is to be found bythe Judge 
and the question We have to decide is, whether .there are 
grounds fo6ur interfering with the Judge’s discretich. 

The original notification in respect of the intended acqui- 
sition was published in 1914 (Ex. 2). The" Gévernment 
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then, Proposed to acquire 52.19 acres. The claimant, was 
unwilling to'part with his property and this led to some’corre- 
. - % 
spondence between him and the Government. Nothing defi- 
nite*happened till October, 1915 when the Government pub- 
lished another notification (Ex. 3) stating that they withdrew 
from the acquisition of a part of the property, namely, 1 5.94 
acres: This notification was dated the 19th October, 1915 
and was published in the Gazette issued on the 26th October. 
Defective as the notices issued between Exs. 2 and 3 are, as 
the District Judge observes, we are really concerned with Ex. 3 
and notices issued in pursuance thereof. The District Judge has 
held that the notification and notices did not clearly define 
the property and that it was not capable of identification and 


his view appears to be correct. Ex. 2 describes the property 
originally intended to be acquired and Ex. 3 the property with- 
drawn from the acquisition. ` From a perusal of these two 


documents with the aid of the map that appears to have been 
available, it is impossible to locate the exact portion which the 
Government ultimately intended to acquire and no particulars 
were furnished to the applicant although he applied for them. 
(Sae Ex. 4-M, dated the 30th October, 1915.) At the time 
of the Deputy Collector’s enquiry all that was known therefore 
was the extent of the land that was to be acquired but it was not 
possible to locate the portion and no facilities were given to 
thé claimant for identifying the land. The District Judge 
has rightly held that this constitutes a sufficient reason under 
5.25 (3). 

There is still another ground. The notice given to the 
claimant subsequent to Ex. 3 is Ex. C. This was apparently 
intended to be a notice under S.9. This notice purports to 
have been issued in October and bears no date. Ex. C con- 
tains the revised extent and it may therefore be presumed to 
have been issuegd only subsequent to Ex. 3 which is dattd the 
19th October. S. 9 requires that the claimant shall be given 
at least 75 days’notice. Ex. C (granting that it was issued 
on the 19th), which calls on him fo appear on the 30th October, 
is therefore clearly defective. The Government have not 
shown when that notice was issued but the most favourable 
assumpition from their point of view, namely, thateit was 
issued on the rth of October, does not help their case. The 
claimant canrfot be said to have committed@default in having 
failed tosappear in compliafice with this notice. ~“? agree with 
the District Judge that this is again a sufficient cause under 


S. 25 (3). +6 
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The enquiry was apparently adjourned from the Soth 
‘October to the 23rd November and on the day previous to 
that fixed for the hearing, the claimant sent Ex. 4-P (dated 
the 22nd November, 1915) to the- Deputy Collector requesting 
him to grant an adjournment. This request was not heeded 
and on the 23rd, the Deputy Collector proceeded with -his 
enquiry and made his award. The claimant might have with: 
impunity quite ignored the notices in view of the defects to 
which I have adverted. But-his request.for the adjournment, 
in the circumstances, was reasonable and the Deputy Collector 
ought not to have proceeded with the enquiry ¢x parte. [am 
clearly satisfied that the District Judge has soundly exercised 
his discretion and I see no reason to interfere with his decision 
on this point. l a 
Having disposed of the preliminary objection, I shall 
now proceed to consider the'merits of the case. The property 
acquired consists of two contiguous plots of land in the ryot- 
wari village of Arambakkam and the zemindari village of 
Chinnakudal, including certain buildings, trees and wells on 
the land. The land in Arambakkam village measures 
19.51 acres, and that in the Chinnakudal village 13.55 acres, 
thus making a total of 33.06 acres. These two parcels form 
one block and for purposes of valuation the appeals ‘have been 
argued on the footing that they have to be treated alike. The 
lands are situated on the Poonamallee High Road, a part of 
which hes within Madras and the rest outside its limits and 
are.4 miles 2 furlongs distant from the Fort St. George or 
a mile beyond the Madras Municipal Toll Gate. The lands 
abut on the High Road with a frontage of a furlong. They 
are bounded on the north by the Cooum River, the southern 
boundary being the Poonamallee High Road itself. If the land 
in question had not been severed from another bit belonging 
te the claimant, the Cooum would then have. been also the 
western boundary as the river takes a bend at that place. 
But as it is, between the Cooum on the west and the clgimant’s 
land, there intervenes this strip that has not been acquired. 
On the east, there is a brick-field belonging to Mr. Saminatha 
Pillai, cfaimast’s roth witness. It is shown in the map as 


Plot No..16. 


. [he first question that arises is, whether the Value is to 
be assessed on the footing that the land is agricultuzal or that 
it is fit for butlding purposes or thirdly that it is land pr ducing 
clay useful for making bricks. It is a well-established rule 
that the correct principle to-apply is to assess the market value 
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of the land aseput to its most lucrative use. See Thareesamma 
v. The Deputy Collector of Cochin (5). The learned District. 
Judge has held that as building site the land would bé worth 
Rs? 1,500 an acre, but as clay producing land Rs. 2,000 would 
be a fair price. As in his opinion the most advantageous way 
of enjoying the land is to use it as a brick-field, he has awarded 
compensation at the higher rate. The learned District Judge 
has summarily rejected the theory and very rightly that the 
land.is to be treated as agricultural land. I shall proceed to 
consider the two uses to. which this land can be put, first as 
building site.ang then as a brick-field. 


1 shall first consider what the fair market value is, the 
land being regarded as fit for. building sites. The learned 
District Judge rightly attaches much- value to the evidence 
afforded by the documents. Regarding oral evidence, it 
may be said that it does not support the absurd contention of 
the Government that the land is to be valued at Rs. 100 an 
acre. | 


[His Lordship then discusses the evidence. | 


We may fairly allow him compensation for the land 
acquired at the rate of Rs. 2,000 per acre. 


I shall now proceed to consider the question as to the 
compensation the claimant will be entitled to if the land be 
regarded as a brick-field. The evidence clearly establishes 
that the clay on the land in question is superior to, that obtain- 
able elsewhere in the locality and that the land itself as a brick- 
field enjoys greater facilities than any other plot in the neigh- 
bourhood. 


[His Lordship then discusses the evidence. ] 


Let us now turn to the methods of valuation suggested 
by the claimant. It has been urged on his behalf that he is 
entitled to compensation on the basis of the profit which He 
is likely to make by converting clay on his land into bricks 
and selling bricks in the open market; in other words, we have 
been asked to award him an amount that will represent his 
profit in the event of his establishing a brick factory aad carry- 


. ing on*business on a large scale in bricks. This contention 


seems to,be unsound. [It is undoubtedly true that ih award- 
ing compensation, any and every element of value which the 
lands possess to the owngr must be taken intqyconsideration 
in so tar as it igcreases the value to him. [Lucas and 


ee a a aM 
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Chesterfield Gas and Water Board, In re (65). In Other 
- words, not the land alone but the land with all its potentialities 
must be considered in assessing the value. In Commissioners of 
Inland Revenue v. Glasgow and South-western Ry. Co. (7) 
there is no authority ‘however for holding that the claimant 
is entitled, in such circumstances as exist in the present case, 
to the hypothetical profit which in certain events, he is likey to 
make. The claimant has not made out indeed he has not 
even attempted this__that he cannot acquire for a proper price 
another brick-field enjoying similar advantages if he really 
wishes to manufacture and self bricks. It gs open to him 
if he is so minded to purchase clay land and establish a brick 
manufactory and there is nothing to prevent him from invest- 
ing his money in such a concern and making such profit as he 
can. In these circumstances it is impossible to accede to his 
contention that he must be awarded compensation on the basis 
of loss of possible profit. How excessive the claim is on this 
footing is shown, by the fact that making a calculation on the 
basis of figures given by Mr. Pattabhirama Rao, the claimant 
can realise a profit of 7 1/2 lakhs of rupees although" the 
amount may be spread over 72 years. The amount which 
he has really claimed falls far short of this, as he himself 
shrinks from claiming the full amount to which he may become 
entitled if his theory is sound. The claimant: next suggests 
that a method of valuation may be adopted based on the price 
of the total quantity of clay obtainable from the laid. This 
seems to ‘be the right principle and if the necessary facts are 
before us the law can be easily applied. The rule applicable 


to cases of. this kind is clearly laid down in Eden v. North- ` 


western Railway Co. (3). This case was decided with re- 
ference to the Railways Clauses Consolidation Act, 1845, on 
which is modelled the Indian Act, the Land Acquisition, 
(Mines) Act (XVIII of 1885). The object of the latter 
Act was to make provision for the grant of compensation to 
the owners of mines and minerals situated ynder the land 
sought to be acquired by the Government. The Act enables 
the Government to exclude from the acquisition the minerals 
lying under the land and if the minerals are intendedeto be 

excluded, thg Government when making a declaration under 
S. 6’of the Land Acquisition Act, has to insert aestatement 


that the minerals ar@not needéd.. The owner of fhe minerals 
dr: - . d 
| eee ee Oh 


e —— 














l 3. (1907) A C 400. | 
6. (1909) 1 KB 16 at 29. 7. (1887) LR 12 AC 318 at 321. 
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if desirous of. working them has then to give notice, to the 
Government of his intention to do so. After receipt: of that. 
notice, if it appears to the Government that the w rking of 
thé minerals is detrimental to its interests, it may stop the 
working and is in that event bound to pay compensation to 
the owner for the loss which he sustains. Under the Land 
Acqhisition Act the Government may acquire the land which 
includes mines and minerals and it is then bound to pay com- 
pensation for the entire land. Under the Cand Acquisition 
(Mines) Act the Government may acquire the land excluding 
the mines and minerals if it subsequently find that the working 
of the minerals should be prohibited, it is empowered to 
stop the working, paying to the owner the compensation for 
the loss, the method of ascertaining the amounts payable under 
both the Acts is the same. (See S. 6 of Act XVIII of 
1885). The Mines Act is to be read as part and parcel of 
the Land Acquisition Act. (See S. 17 of Act XVIII of 
1885). There is no doubt therefore that the law that is.to 
be applied is to be found in the case already cited, Eden v. 
North-western Railway Co. (3). As Lord Atkinson in his 
judgment says, “the true measure of compensation is the 
price the minerals would fetch as and when won and raised 
less the cost of working the mine winning and raising them.” 
In ‘that case the proprietor’s rights were split up between the 
lessor and the lessee. If the coal had been worked; the 
lessee would be in due: course have made, after deducting the 
royalty and cost, £730, and the lessor would have received 
£155. Lord Atkinson observes :— 


“aking the test I have mentioned the value of the coal in situ there- 
fore was this £730 plus the royalty, that is, £855 (a slip 
for: £885) in all and I think that value the Company must pay.” 


p Again the learned Lord observes :_ 


“It moe seem to me that a fair way of dividing the enhe of the 
coal | in situ between the lessor and the lessee is to give the lessor the royalty 
he would have been entitled to had this coal been won and raised and sold 
and to the lessee who was entitled to win and raise them, the balance of this 
sum-of £855 (again a slip for £889), namely, £730.” 

. No:question of the splitting up of rights arises in this case 
and ‘therefore if. we can determine what the valug om the spot 
ofthe total: quantity of the clay is, the claimant will undoybted- 
ly be entjtltd to that value. But the Svidence is unfortu- 
nately extremely deficient on this point. Th® only witness. 
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who speaks-to the price of clay is Mr. Aiyaswany, the 19th 
‘witness’ for-the claimant. He says :— 
E Fer a cart load of clay one has to pay Re. 1 to Re. 1-8-0 per cart load 


of 20 c. ft. In 1914 a cart load of clay would have cost As. 12.to Re. 1-4-0 
in and near Madras.” i 


This witness has not been asked what it would cost to 
remove one cart load of clay from the earth; nor has he been 
asked what the price of the clay at the site is. He-says that 
it would cost As. 12 to Re. 1-4-0 in and near Madras. It 
has not been elicited from the witness as to how much has to 
be deducted for cartage to carry the clay froff the claimant’s 
land to Madras. ‘Whe cost of labour for removing the clay 
from the soil is the most important item and as I have said 
the witness gives us no information about it. It is true that 
he has not been asked any questions in cross-examination with 
reference to this matter, but it is the duty of the claimant to 
furnish the data for assessing the value. Unfortunately he 
has failed to do so and we cannot therefore find the facts to 
which the law as stated above can be applied. -5 


_. The learned District Judge has attempted to arrive at the 

value of the land on a royalty basis. Swaminatha Pillai pays 
four annas for thousand bricks for the neighbouring land on 
which he manufactures bricks. There is some conflict of 
evidence regarding the rate of royalty but the learned Distritt 
Judge has taken four annas as representing a fair rent. Having 
regard to the fact that the claimant’s land is superior to that 
of Swaminatha Pillai, it may be assumed that it would fetch 
a higher rate of royalty. The learned District Judge’s method 
of valuation is as follows : On the evidence he comes to the 
conclusion that an acre of land yields about 100 lakhs. of 
bricks and the royalty in respect of them at four annas per 
thousand would be Rs. 2,500. An acre of land, he thus 
argues, would be worth Rs. 2,500. Making allowance for 
the fact that to realise the full value of bricks in respect of the 
entire 33 acres will take a lon time, the District Judge in the 
end assesses the value of an acre at Rs. 2,000. 


I think he is quite justified on the evidence in estimating 

100 lakhs of bricks to an acre. Mr. Pattabhirama Rao says 
that to work 3 acres to a depth of 10 feet took him-thfee years. 
The calculation. oféthe District Judge is made oñ the footing 
that the clay*can be worked to a depth. of 15 feet. .eAt that 
rate it will take about 72 years to complete the 33 acres.. On 
the District Judge’s figures his conclusion is somewhdt-wrong. 
R730 ° 
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An: investment of about Rs. 42,000 in 6 per cent. bonds will 
fetch an annual income of Rs. 2,500. It must be remember-’ 
ed that it is unnecessary to make an investment of sugh a large 
sum, for the whole of the capital must get exhausted by the 
end of the stated period, whether it is 72 years or whatever 
else that may be. On the District Judge’s calculation he has 
given Rs. 2,000 X 33 or Rs. 66,000 odd. A sum considerably 
less even than -Rs. 42,000 would be sufficient to enable the 
claimant to draw annually for a stated period Rs. 2,500. Even 
if the royalty be taken at 5 or 6 annas per.one thousand bricks 
the amount to*be invested would be considerably less than 
Rs.. 66,000 odd which the District Judge has given. I have 
gone into this matter a little closely for the purpose of showing 
that on the royalty basis, the valuation given by the District 
Judge at Rs. 2,000 per acre is wrong; but in any event that is 
not the correct principle to adopt and the claimant whose inter- 
est 1s not split up into that of lessor and lessee is entitled to 
more than the value to be assessed on the basis of royalty. In 
the words of Lord Atkinson already cited, the method adopted 
by. the District Judge gives the claimant that amount to which 
the lessor would have been entitled had the land in question 
been leased and there were two interests carved out, the 
interest of the lessor and the interest of the lessee. The con- 
clusion to which I have come is that on the material before us 
it is impossible to assess the land on the basis that it is a brick 


field. 


The learned Counsel for the claimant has asked us to send 
the case back to the Lower Court for the purpose of enabling 
his client to give the necessary evidence. This request it 
seems to us, cannot be acceded to. It is not explained why 
the claimant failed to place the necessary materials before the 
Lower Court and his excuse, so far as we can see, appears to 
be, that he was not then aware of the law on the subject. ‘The 
claimant cannog complain of want of time as the land acquist- 
tion proceedings commenced if 1914 and the District Judge 
delivered judgment in 1922. It was a feeble request that 
was made to us to send the case back, a request.not Based on 
any ‘affidavit, and in the circumstances we are constrgined to 
dispose shine case on the materials that are before us. 


I have’ already said that as building®™ land the claimant 
will be®entitled to Rs. 2, Ooo per acre. The D¥strict Judge 
has also.come to the conclusion that it is the proper value 
though ho doubt for different reasons. In our opinion this 


a 
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a 
is thé value that the claimant is entitled to. This disposes of 
_ the most important item of the claim. ‘ 


[His Lordship then discusses the amount of compensation 
payable for buildings, trees, etc. ] e 

The learned Government Pleader urges that interest 
ought not to have been awarded from the date of the award 
but that under S. 28 only from the date on which the Collector 
took possession of the land acquired. The date of the award 
is 15th December, 1925. Possession was taken on 14th 
February, 1916. The Government's contention on this 


point is correct and the interest must be decregd only from the 
date possession was taken. 
6 


The award of the District Judge will be confirmed sub- 
ject to the modification to which I have referred. 


Making the modifications the amount awarded is as 
follows :_. 


Rs. A.P. 

Excess in respect of buildings ..- 2,220 0 OD 

Excess in respect of trees ..>. 2,300 0 O 

Amount allowed for ponds .... 760 o ®’o 

Amount wrongly deducted by the District Judge for ponds 125 o o 

Total +s» 5405 D 0 

15 per cent. on the above 810 12 0 
WAA YA AA oe 

Total ... 6.215 12 © 

Amount awarded by the District Judge .-. 81,609 12 o 

Total ... 87,825 8 o 


__ From this must be deducted Rs. 104-4-0 the compeysation 
paid to the melvaramdar and 15 per cent. thereon. 


. The claimant will be entitled to Rs. 87,721-4-0 with 
interest on’ Rs. 81,043-6~4. (Rs. 87,721-4-0 less Rs. 6,677-13-8 
being the amount awarded by the Deputy Collector) 
at 6 per cent. per annum frone the 14th February, 191 6. 


I agree with the order of my learned brother as to costs. 


T."S. Ve Appeals dismissed ; Memorandum of 
Aa Objections allowed in pari. —" 
. o . 
. eo e ? 
> SS e 


Collector 
of 
Chingleput 

v 


Kadir 
” Mohideen 
Sahib. 


a MM 


Venkata- 
subba 
Rao, J 


Chinnappa 
'Pharakan 


V., 
5 Ittichi 
Amma. 


6 
6 
- r 4 “ & E 
tho THE MADRAS- LAW JOURNAL REPORTS. __ [VOL. 


ya . 
{N THE HIGH COURT or JUDICATURE AT MADRAS. 
© 


` PRESENT : MR. Justice Devaposs AND MR. Justice 
WALLER. 


Chmnappa Tharakan (Purchaser) ... Appellant? (and 


respondent) 
V. 
Kandor Puthen Veettil Ittichi Amma 
and others ... Respondents (Petitioners 


and Ist respondent). 


Civil Procedure Code, O. 21, R. 89—Mortgage decree—Karnavans and 
anandravans—Decreg directing sale of certain items for a portion of decree 
amount—Non-liability of tarwad properties for, Whe balance—Sale of 
all properties—A pplication to set aside sate of tarwad properties—A mount to 
be deposited—“A mount specified in the proclamation of sale’—Construction of. 


A mortgage decree owas passed against the karnavan and 
anandravans of a Malabar tarwad, but as a portion of the mortgage debt alone 
was found binding on the tarwad, the decree contained a direction that 
items 1 to 21 which were tarwad properties would be liable to the extent of 
the debt found binding on the tarwad, while for the balance of the decree the 
karnavan’s private properties, items 22 to 29, were made liable. 
of the sale proclamation mentioned the full decree amount, bu 
column specifically mentioned that items 1 to 21 were bei 
part of the decree amount. 


The preamble 
t the remarks 
ng sold for only a 
After the sale, the anandravans deposited in Court 
the amount for which items x to 21 had been directed to be sold together with 
the 5 per cent. for the purchaser and applied under O. 21, R. 89 to have 
the sale of those items set aside. The auction purchaser opposed the applica- 
tion on the ground that the sale could be set aside only on depositing the whole 
decree amount. Held, the anandravans were entitled to set aside the sale of 


items 1 to 21 on depositing the amount for which those items had been directed 
to be sold. 


The words “amount specified in the sale proclamation” 
amount which is to be realised by the sale of the particular properties, 


Appeal against the order of the Court of the Subordinate 
Judge of Ottapalam in M. P. No. 1413 of 1923 in O. $. 


can only mean the 


No. 17 of 1929 (E. P. No. 364 of 1922). | 
T. R. Ramachandra Aiyar and A. Vasudeva M enon for 
appellang. ° 


e 
K. P. M. Menon and P. Govinda Menon for respondents. 
The Court delivered the following . 


JUDGMENT : A mortgage decree was passed in O. S. 
No. 17 of*1920 against the karnavan, anandravans and other 
members of a Malabar tarwad. It was found that only a 
portion*of the mortgage amount was binding on the tarwad 
. *A A O No. 24 of 1924. 


3rd February, 1926. 


. e 
i 
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and the rest was payable by the karnavan alone A direction 
was given in the judgment in the following terms £ . | 

“In case of sale items 1 to 21 will be liable only to the extent of 
Rs. 3,309-9-2 and three-eighths of the subsequent interest 'and costs and" the 
balance of the decree amount will be realised from items 22 to 29.” 

In the decree it was worded as follows :— 

“If such payment is not made on or before the said r4th day of 
December, 1921, items 1 to 21 of the mortgaged property described below be 
sold for the realisation of Rs. 3,855-11-3 and subsequent interest thereon.” 

Items 1 to 21 were brought to sale and were purchased by 
the appellant. The anandravans deposited Rs. 5,300 in 
Court and applied under O. 21, R. 89 to have the same set 
aside. The Subordinate Judge held that the amount paid 
covered more than the amount charged on the items and set 
aside the sale. The auction purchaser has appealed against 
his ‘order. 

The contention of Mr. Ramachandra Atyar for the 
appellant is that the decree was for Rs. 11,000 odd and the 
whole amount of the decree should be paid before the sale 
could be set aside under O. 21, R. 89. From the judgment 
and decree it 1s clear that the liability of the tarwad was only 
to the extent of Rs. 3,309-9-2 and subsequent interest and 
costs. The argument of the appellant is that in the proclama- 
tion of sale the amount of Rs. 11,000 odd was mentioned and 
therefore that should be taken as the amount of the decree 
for the satisfaction of which the property was sold. In the 
preamble of the proclamation the amount of Rs. 11,000 odd 
was mentioned, but in the remarks column it was specifically 
mentioned that items I to 21 should be sold for the amount 
of Rs. 3,885-11-3 and interest as directed by the decree. When 
there is a specific mention in the proclamation of sale that a cer- 
tain amount only is realisable from the sale of certain items, it 
cannot be reasonably contended that in order to redeem them 
the whole of the decree amount should be paid. Supposing 
in this case the respondents paid the amount «nentiored in the 
remarks column before the sale could the mortgage decree- 
holder have insisted upon their sale for the satisfaction of his 
decree. Tke burden on items 1 to 21 was specifically, men- 
tioned in the proclamation of sale and any one interested ‘in 
redeeming the items could not be asked to pay anything more 
than the amount Bf the burden imposed upon them. The 


wording ofl. (b) of R. 89 (1) of O.21is:_ ° 
“The amount specified in the proclamation of sale as that for the 
recovery of which the sale was ordered.” _ % 
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Yhis exprgssion could only mean the amount mentioned 
in the procéamation of sale as that which is to be realised by . 
the sale of the property. The amount mentioned in the pre- 
amble cannot be held to control the clear statement in the 
remarks column that items 1 to 21 should be sold only for so 
much. . 

‘The Subordinate Judge treated the decree as two decrees 
one against the tarwad and the other against the karnavan 
personally. Though the mortgage decree was one, the relief 
was against two sets of persons, one the tarwad as represented 
by the anandravgns and others, and the other the karnavan in 
his individual capacity. When a decree is passed against two 
different persons separately, each person is only lable to the 
extent of the decree against him and if his property is sold to 
satisfy the decree he can have the sale set aside by paying the 
amount due from him alone. In this case, the liability of the 
tarwad was only to the extent charged on items I to 21, and 


` the tarwad was entitled to. redeem the propery on payment of 


the amount before sale, and after sale it cannot be said that 
it was not entitled to have it set aside on payment of the amount 
charged on it together with 5 per cent. of the purchase money. 
The contention of the appellant, if pushed to its logical con- 
clusion, would mean that the mortgagee decree-holder was 
entitled to sell the properties for the full amount of his decree. 
This is against the clear terms of the decree and the specific 
direction in the proclamation of the sale. 


Mr. Ramachandra Atyar relies upon Karunakara_ v. 
Krishna (1) and contends that R. 89 ought to receive a strict 
interpretation and that the amount specified in the proclama- 
tion should be taken as Rs. 11,000 odd. That case does not 
help the appellant. The facts were : A certain amount was; 
paid into Court by one of the defendants. Another defendant 
whose propertyewas sold applied to have the sale set’ aside’ 
under R. 89 -without paying the full amount. He contended 
that the amountepaid by anothey judgment-debtor which was 
in Court should be added to the amount paid by him. The 
learned Judges held that that could not be done.-Undes R. 89 
credit could be given to the defendant for any m@ney received 
by the decree-holder. So long as the decree-holder Bad nor 
received 'an$ portion of the decree amount the defendant is 
not entitled to be given credit for any amount which may be 
in Court®in order to make up the amount payable under the 


e 1 (1915) IL R 39 M 429: 28 M L J 262. 
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decree when he applies for setting aside the safe under R: 89. 
` If the amount was paid by him to the credit of the decree- 
holder that would be different, but where a portion of the 
decree amount was paid into Court by another judgment- 
debtor and when that amount was not received by the decrece- 
holder, a person who pays an amount less than the decree 
amount is not entitled to have credit for the amount in Court 
so as to make up the deficit. Reliance is also placed upon 
Subramania Pillai v. Corera (2). In that case the decree 
directed the sale of items in the first schedule to a limit of 
Ks. 20,000 and the sale of items in the secorfll schedule up to 
a limit of Rs. 10,000. A sum of Rs. 10,000 was paid into 
Court, and one of the defendants wanted the amount to be 
allocated between the two sums of Rs. 20,000 and Rs. 10,000 
recoverable by sale of two different sets of properties.. The 
learned Judges (Ramesam and Jackson, JJ.) held that that 
could not be done. When certain properties are made liable 
for a certain amount, a decree-holder ig entitled to have the 


decree executed against them to the extent of the amount re- ` 


coverable by their sale, and a judgment-debtor is not entitled 
to have any amount paid into Court by another to be allocated 
towards the different sums charged on different properties. If 
the: mortgagor is the only defendant in the case, there would 
be no difficulty, for, his property could only be sold for the 
amount due to the mortgagee after deducting the amount paid 

by him, but where different persons have interest in different 
items and when the decree directs that certain items are liable 
to a certain extent, the persons interested in those items are 
not entitled to insist that any amount paid by the mortgagor 
should go towards reducing the amount charged on the items 
belonging to them or in which they have an interest. That 
case also has no application to the present case. We are 
clearly of opinion that in-this case the prodiamation of sale 
specified the amount due on items 1 to 21 as that for the re- 
covery of which their sale was ordered, and*the respondents 
therefore were not bound to pay the whole of the decree 
amount, but only that for which the items were sold together 
with 5 per ceftt. in order to get the sale set aside under R. 86, 


of O. 21. She judgment of the Subordinate Judge js-right, and 
we dismiss the appgal with costs. ° 


LSY. i j Appeal diSmissed. 
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+ In THE PIIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice Devaposs And Mr. Justice" 
WALLACE. | 
Tambireddi Virareddi ... Appellant® (2nd Counter-peti- 

tioner Surety ) 
E U. 
Devi Reddy Pattabhirami Reddy 
and Company, represented by Cheruku- 
mudi Subbaramiah, and others... Respondents (Petitioners 
and. ist Counter-petitioner.). 
Surety for AUA MA AAA. of decree by uncertified payment 


or adjustment—Plea of, if can be put forward by him—Civil Procedure Code, 


O. 21, R. 2—Surety for judgment-debtor if can apply under—Decree executed 
against surety on default. 


A person, who stands surety for a judgment-debtor, and who executes a 
security bond undertaking to produce and hand over the judgment-debtor when- 
ever called upon by the Court to do so, and making himself, in default of his 
so doing, personally liable for the amount of the decree, cannot plead satisfaction 


of the decree by any adjustment or discharge of the decree which has not been 


certified by the Court as required by O. 21, R. 2, Civil Procedure Code. The 


surety is bound so long as the judgment-debtor is bound, and the judgment- 
debtor is bound so long as any payments 


which he may have made are not 
certified by the Court. 


A surety for a judgment-devtor has no locus standi to insist upon an inquiry 
under O. 21, R. 2 as to whether the decree has been satisfied, but he can apply 
to’ the Court to hold an enquiry as to that matter. 


No fresh decree is passed against the surety on his failure to carry out his 


undertaking. The decree that is executed against him in such a case {s the 
decree in the suit. 


Appeal against the order of the District Court of Nellore, 
dated 26th January, 1925 in E. P. No. 44 of 1924 in QO. S. 
No. 2 of 1923. . 

B. Somayya for appellant. 


T.V. Véenkatarama Aiyar and T.V. Ramanatha Aiyar 
for respondents. 


The Court delivered the following 


Jupcment :__The plaintiffs who are respondents 1 and 
2 herein arrested the 2nd defendant, the 3rd respondent herein, 
ih execution of a money-decree. “The appellantecxecuted a 
security-bohd on 11th December, 1923 undertaking to praduce 
and handeover the 2nd defendant whenever the Court passed 
an order to produce him. ‘The bond also provided that in 


*A A © No 106 of 1925. 24th November, 1925. 


\ 
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default of the surety producing the 2nd defendant and handing 
“him over to the Court, the amount of decree, interest, and 
costs shall be recovered by the plaintiffs from the surety per- 
sonally. On the execution of the bond, the 2nd defendant 
was released from arrest.- The plaintiffs applied to the 
Lower Court for an Bree that the surety be directed to pro- 
duce the 2nd defendant and in default of producing him, the 
decree-amount be realised from him. The appellant contend- 
ed that the decree of the plaintifis against the 2nd defendant 
had been satisfied and that no execution could issue against him 
in execution of a decree already satisfied. Tht District Judge 
overruled the objection of the appellant and directed him to 
produce the 2nd defendant on or before a certain date and on 
his failure to do so that execution should issue against him. The 
appellant has preferred this Civil Miscellaneous Appeal. 

Two points arise for consideration in this. case, one’ of 
fact and the other of law. 


The first point is whether the decree has been satisfied. 


Mr. Somayya for the appellant relies very strongly upon Ex.II ` 


which is the defendant's ledger in the account book of the 
plaintiffs. From the entries in the ledger it is found that a nil 
balance is struck. And Mr. Somayya’s contention is that 
the decree-debt has been wiped off by payment. There are 
entries on both sides of the ledger and the balance is zero. In 
Ex. III, the ledger of the 3rd defendant, there is a debit entry 
‘of Rs. 5,000. Itis argued for the appellant that the 3rd 
defendant paid Rs. 5,000 in discharge of the decree-debt and 
thereby the decree-debt has been fully satisfied. 


Ex. I is the day-book and in it there is an entry that the 
decree in O. S. No. 2 of 1923 has been transferred to Adapala 
Varada Reddi for Rs. 5,000 and a promissory note for the 
sum Of+Rs. 5,000 has been obtained this day from him. 

“Mr. T. V. Venkatarama Aiyar for the respondents 1 and 
2 contends that there was no transfer of the decree in favour 
of Adapala Varada Reddi, thé 3rd defendant in the case, but 
there was only an agreement to transfer the decree to him. 
Ex. A, pro-note executed by Varada Reddi in favour ef the 
plaintiffs, qp roth January, 1924 contains a récital 
that. Varada Reddi had arranged to e take ..a 
transfer of the “@ecree-debt from the plaintiffs; . The 
entry in the @iy-book is of the.same date as that of the jsronote. 
The 3rd defendant was only a surety. for defendants 1 and 2, 
and in the razinama decree, he is made liable only fôr 2|5ths 
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of the decree amount in case the plaintiffs were unable to 
realise the ‘decree-amount from defendants 1 and 2. * It is: 
unlikely that when he was made liable only for 2|5ths ‘of the 
amount in case the plaintiffs were unable to obtain satisfaction 
from the defendants 1 and 2 that he would ‘discharge the 
whole of the decree amount by undertaking to 
pay Rs. 5,000. There is no evidence that the decree has been 
transferred to the 3rd defendant. The appellant’s conten- 
tion is, that the entry has been transferred should be taken to 
mean that the decree was transferred on the roth January, 
1924. ` Taking the entry alone, in Ex. A, it cannot be said 
that the decree has been transfer red to the 3rd defendant. 
The onus is upon the appellant to show that the plaintiffs have 
transferred the decree and that they could not apply for exe- 
cution. On a consideration of the evidence we have no hesi- 
tation in holding that the decree was not 
transferred to nor was any amount paid towards the decree, by 
the 3rd defendant. The appellant has not shown that the 
decree has been satisfied by any amount being paid by the 3rd 
defendant Varada Reddi. 

. The next question is, gr anting for argument’s sake, that 
the decree amount was paid by the 3rd defendant, can the 
appellant take advantage of the payment, when the paymeri 
has not been certified by the Court as required by O. 21, R. 2. 
The appellant’s argument is that the surety is not a party to 
the decree and he could not apply to the Court to enter up’ 
satisfaction of a decree which has been satisfied by payment bv 
the 3rd defendant. The surety is not a party to the decree 
but becomes a party only for a limited purpose, that is for pur- 
pose of appeal when an order is made against him under 
S..145, Civil Procedure Code, vide Ramanathan Pillai v. 
Doraiswami Aiyangar (1). The fact that he is not a party 
to the decree Beno ground for getting round a definite provi- 
sion of law under O. 21, R. 2, cl. (3). 

Mt. Somayya str only usges that the said provision is 
contained in processual law and should not be held to override 
positive law and under the law of contract a ‘surety* is not 
hound to pay, when the debt which he undertook to pay in case 
of default of the principal debtor has been paid offor adjusted. 
Whatever - maay be the policy of the legigbature In enacting 
cl. 3, the Court is bound to give effect to it. Whee the decree 
is adjusted wholly or in part the judgment-debtor should apply 


er 1. (1919) I L R 43 M 325 : 38 ML J 65, 
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within 3 months to the Court and that such adjustment or*pay- 
-ment should be recorded as certified and if he fail$ to do so, 
he canndt plead adjustment or payment in answer to the execu- 
tion of the decree against him. Considerable reliance “ss 
placed by Mr. Somayya on the interpretation of O. 21, R: 16 by 
the Madras High Court that the executing Court has a discre- 
tion to refuse execution at the instance of a transferee of a 
decree. 

In Rama Ayyan v. Srinivasa Pattar (2) the judgment- 
debtor transferred some of his immoveable properties to «2 
person in consideration of his paying the judgraent-debt to the 
original decree-holder. The véndee without. paying ‘the 
decree-holder the amount of the decree, got a transfer of the 
decree to himself and, as assignee, applied for execution.’ “lt 
was held that he was not entitled to execute the decree when he 
himself in spite of his undertaking to discharge the decree had 
fraudulently obtained a transfer of the decree from the decree- 
holder. Mr. Justice Subramania Aiyar observed at p. 232; 
with regard to S. 258 of the Old-Code corresponding to O. 21, 
R. 2, of the present Code “The last paragraph - prohibits 
judgment-debtors, who omit to apply under the second para- 
graph or having applied fail to establish their case, from rely- 
ing in execution proceedings upon any payment, Satis action os: 
adjustment not duly certified. Manifestly therefore the 
enquiry under the said second paragraph can take place only 
between a person standing in relation of a judgment-debtor and: 
a-judgment-creditor.”’ 


The surety not being a party to the decree could not ap- 
ply under O. 2, R. 2. I am unable to accept the argument 
that a surety though he is not a party to the decree could’ not 
ask the Court to hold an enquiry as to the decree being satisfied 
by payment or adjustment provided the application i Is made 
within the time allowed by the law. Though‘e has no Jocus 
standi to insist upon ar enquiry he could apply to the Court to 
hold an enquiry inasmuch as heehas an interest in showfng that 
the decree has been satisfied. In Ponnuswami Nadar v. 
Lutchmahan Chettiar (3) there was a difference of opinion be- 
tween My. Justice Abdur Rahim and Mr. Justice Sundara; 
Alyar as ‘regards the question whether the prohibitign regard-- 
ing uncertified adjus#ment will or will not apply while the 
ore isemade by a 3rd party. ° n 

2. (1895) IL R 19 M 230: 5MLJ 2:18. l 
3. (1911) ILR 35 M 659:22 ML J rx, ° 
o e . 
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, in Ramayya v. Krishnamurthi(4) it was held that “0. 21, 
R. 2, did ndt disentitle a judgment-debtor from proving facts 
that a transferee of a decree applying for execution was ‘merely 
a benamidar for another judgment-debtor.”’ 

These cases have no application to the present question 
and they do not throw any light upon the points raised in this 
case? The real question is whether a surety can plead adjust- 
ment or the discharge of a decree when the judgment-debtor 
himself could not successfully put forward that plea. In this 
case the payment or adjustment was not certified by the Court 
as required by Q. 21, R. 2, and therefore execution could pro- 
ceed against the ond defendant. 

When there is an executable decree against the 2nd defen- 
dant can it be reasonably contended that so far as the surety 
is concerned there is no executable decree? The Court can- 
not recognise any adjustment or payment out of Court unless 
certified as is required by law and in the absence of such certi- 
ficate, a decree-holder, however, fraudulent his conduct may be 
is entitled in law to execute his decree against the judgment- 
debtor, and so long as he is entitled to execute the decree 
against the judgment-debtor, a surety, who undertakes to pay 
the decree-amount, cannot plead that there is no decree against 
the judgment-debtor and therefore he is released from liability 
under the bond. S. 145 says “When any person has become 
liable as a surety, a decree or an order may be executed against 
him to the extent to which he has rendered himself personally 
liable.” On the failure of the surety to carry out the terms 
of the bond he makes himself liable for the amount of the 
decree or for such amount as he has undertaken to pay. 

It is next suggested that the original decree is not executed 
against the surety but a second decree passed on his failure to 
carry out his undertaking and therefore that decree is different 
from the original decree. No second decree is passed against 
the surety. The order under S. 145 is passed when he makes 
himselfeliable bry failing to cargy out the terms of the bond to 
the extent to which he has rendered himself liable. The decree 
that is executed against him is the decree passed in the suit and 
therefére it cannot be said that a second decree is "passed against 
him. z 

The ĉqntention of Mr. Somayya fog the appellant ° that 
uncertified adjustment or payment could be pleaded by the 
surety, was ai negatived in a recent case decided by a 


e i 4. (1916) IL R 40 M 296. ; 
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Bench of the Calcutta High Court in Onkarma] Agarwafa, v. 
. Nrity@ Gopal Chaki (5). The learned Judges observe at 
p. 886*“the surety is bound so long as the judgment-debtor is 
bound. Fhe judgment-debtor is bound so long as any payments 
which he may-have made are not certified by the Court.” 

In the result we have no hesitation in holding -that so 
long as there is an executable decree against the judgment- 
debtor the surety is not relieved from his liability to pay the 
decree amount under the terms of the security bond executed 
by him. 

The appeal fails and is dismissed with costs. 

T.S. V. Appeal dismissed. 


- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: MR. Justice Devaposs AND MR. JUSTICE 
WALLER. 
Rama Reddy ... Appellant* (3rd respond- 
ent in S. A. No. 1230 of 1921 
on the file of the High Court. 
3rd defendant.) . j 
v. 
Ranga Dasan and others ... Respondents (Appellant 
and Respondents 4 and 5 in do 
Plaintiff and defendants 4 & 5,). 
Limitation Act, Art. 134—Temple property—Altenation improper by trustee 
of—Sutt to recover property—Limitation. 


Art. 134 of the Limitation Act does not apply to a suit for the recovery of 
temple property improperly alienated by the trustee. 


_ Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Madhavan Nair in S.A. 
No. 1230 of 1921 preferred to the High Court against the 
decree of the District Court of Coimbatore in A. S. No. 33 of 
1921 preferred against the decree of the Court of the Princi- 
pal District Munsif of Erode in O. S. No. 713 of 1918. 

T. R. Ramachandra Aiyar and N. P. Narasimha Atyar 
for appellant. = 

T. M. Krishnaswami Aiyar and P. R. Ramakrishna 
Aiyar for respondent. $ 

The Çourt delivered the following * 
_ JUDGMENTS :__Devadoss, J.: This is an'appeal -against 
the judgment of Madhavan Nair, J. giving a decree to the 
m 


*L. P. Appeal No. 158 of 1924. Š 28th October 1925. 
5. (1922) 67 I C 885. a 
See S. A. No. 1230 of 1921 reported in 48 ML J rig. ° g 
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plaintiff. The 3rd defendant has preferred this Letters 
Patent Appeal. The question for determination is whether . 
the suit is barred by Art. 134 of.the Limitation Act. ° The 
plaintiff is the trustee of a temple. The finding is that the 
property is the property of the temple. The contention of 
Mr. Ramachandra Aiyar is that the suit is barred under 
Art.*134 inasmuch as the suit was brought more than 12 years 
after the date of the alienation. Art. 134 gives a period af 
12 years for the recovery of possession of immoveable pro- 
perty conveyed or bequeathed in trust or mortgaged and after- 
wards transferrgd by the trustee or mortgagee for valuable 
consideration. The argument advanced is that the suit is 
barred by Art. 134 if the-transferor is held to be a trustee and 
if he is not a trustee, then the suit is barred by “reason of 
Art. 144 of the Limitation Act. The finding’ that the trans- 
feror is a trustee cannot be challenged now. The simple 
question is therefore whether Art. 134 applies to the case. It 
was decided in Vidya Varuthi v. Baluswami Aiyar (1) that a 
permanent lease of Mutt property grarited by the head of the 
Mutt could not create any interest in the property to enure be- 
yond the life of the grantor and consequently Art. 134 of 
Sch. 1 of the Limitation Act of 1908 did not apply toa suit 
brought by. the successor of the grantor for the recovery of the 
property. Mr. Ramachandra Aiyar tries to get over this 
decision by contending that the transferee was only a lessee and 
that he did not deny the title of the Mutt but only contended 
that he was entitled to be in perpetual possession of the pro- 
perty being a permanent lessee. Mr. Ameer Ali in delivering 
the judgment of their Lordships observed: 


“Tt is also wo be remembered that a ‘trus? in the sense in which the 
expression is used in the English Law is unknawn in the Hindu system, pure 


-and simple.” 


With reference to the head of a Mutt or Shebdit he 
observed :_ 


VIr no case ‘was the property cowveyed to or vested in him, nar is. he 
a ‘trustee’ in the English sense of the term, although in view of the obligations 
and duties resting on him he is answerable ‘as a trustee, in the egeneral sense. for 
maladminietration.”’ e 


In the case of a religious mstitution the propesty 15 vested 
in the idol "and the. trustee is only a magager for the time 
being. ‘Im the case of a Mutt the head of the Mutt for the 
time being is entitled.to use the income of the Mutt ‘property 


` © m (1921) ILR 44 M 831 :41 ML J 340 (PC). 
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zi 
subject to the maintenance of the Thambirans #nd the ascetics 
‘attachéd to the Mutt. - In the case of ‘a trustee of a temple 
he is not entitled to use any portion of the income for him- 
self. In the case of a wakf if the deed of trust makes provi- 
sion for the maintenance of the Muthavali or the trustee for 
the time being, he may use the income for himself as allowed 
by the deed of trust, but in the case of Hindu religious institu- 
tions no trustee of any institution is entitled to use any portion 
of the income for himself if the property is vested in the idol. 
The decision in Vidya Varuthi v. Baluswami Aiyar (1) cannot 
be said to apply only to cases of leases. he remarks of 
their Lordships apply to cases of all alienations of property. 
A permanent lease is as much an alienation as a sale. The 
mere fact that rent is payable by the permanent lessee does 
not, make a permanent lease any the less an alienation than a 
sale. Has the trustee of a religious institution the right to 
alienate the kudivaram interest in the temple property ?. Can 
it be said if he lets into possession tenants so as to enable them 
to-acquire occupancy rights, that he does not alienate the kudi- 
varam interest ? The mere fact that the tenants pay the mel- 
varam to the temple cannot convert the transfer of the kudi- 
varam into anything less than an alienation of it. A trustee, 
therefore, cannot convey a valid title to the transferee and 
therefore Art. 134 does not apply to a suit for the recovery 
of the temple property improperly alienated by the trustee. 
The case in Subbayya Pandaram v. Mahomed Mustapha Mar- 
‘cayer (2) has no application to the present case. In that 
case the property was vested in the trustees and it was sold in 
execution of a decree. It was held that the suit was barred 
by Art. 144. In that case it was distinctly found that the 
property was vested in the person against whom the decree 
was obfained and the property being vested in him he could by 
transfer give a title to the vendee and if the transaction is not 
set aside within 12 years the vendee gets a good title. The 
case in Kuppuswami Mudaliae v. Samia Pillai (3) does not 
touch the point under discussion. There the holder of a 
religious office was dismissed from the office, but he continued 
to be in possession of the property for more than 12 Years 
after his diSmissal and a suit by the successor waselteld to be 
barred. The progerty was vested in the person? and he held 
the office fow the time being and wHen he was dismissed from 


e 
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the ofice his pdssession became adverse to his successor and 
the successor not having sued within 12 years his suit was ` 


barred. , 

There are a few cases which may be said to support the 
contention of Mr. Ramachandra Aiyar that an invalid aliena- 
tion of trust property should be set aside within 12 years and 
if not so set aside, the vendee under the invalid sale gets a good 
title. “The decision in Gnana Sambanda Pandara Sannadhi 
v. Velu Pandaram (4) and Damodar Das v. Lakhan Das (5) 
supports this view. In Gnana Sambanda Pandara Sannadhi v. 
Velu Pandaram® (4) the hereditary managers of the property 
with which a religious foundation was endewed had purported 
to sell and assign the management and [ands of the endowment 
to the representative of another institution. It was held that 
the possession delivered to the purchaser was adverse to the 
vendors, and after 12 years, the successor of the vendor could 
not recover possession of the property conveyed. 

Their Lordships observed at page 279 :— 

èe “There is no proof of any custom in this case, and consequently these 


deeds of sale are void and did not give any title to the purchaser. The title 


remained in Chockalinga and Nataraja and the possession which was iaken by 
the purchaser was adverse to them.........eeeeeecereceer eee essenrcraecers i 
Their Lordships are of opinion that there is no distinction between the office and 
the property of the.endowment. The one is the office attached to the other, but 
if*there is, Art. 144 of the same schedule is applicable to the property. That 


bars the suit after 12 years’ adverse possession.” 

In Damodar Das v. Lakhan Das (5) the Privy Council 
held that where two chelas divided two institutions and the ' 
property among themselves one chela could not recover the 
property on the death of the other. Sir Arthur Wilson, who 
delivered me judgment of their Lordships observed at 
page 894 :— 

“It follows from this that the learned Judges: were further ght in 
holding that from the date of the ekrarnama the possession of the junior chela. 
by virtue of the terms of that ekrarnama, was adverse to the right of the ido! 
and of theesenior chela, as representing that idol, and that therefore the pre- 
vious suit was barred by limitation.” 


There is no discussion in Vidya Varuthi y. .Baluswamt 
Aiyar $1) Gnana Sambanda Pandara Sannadhi v. Velu 
Pandaram (4) and Damodar Das v. Lakhan Dag (5). _ In 
view of their ‘Lordships’ decision in Vidya Varuthi v. Ralu- 
Swami Ai war (1), Gnana,Sambanda Pandara Sannadhi v. 

1. (19219 IL R4q4M 831 :41 ML J 346 (P C). 
« 4. (1899) IL R23 M 271: 10 ML J 29 (PC). 
%. (1910) I LR 37 C 885 : 20 ML J 624 (PC). 
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Felu Pandaram (4) and Damodar Das v. Lakban Das Te) 
cannot be considered to be good law. The principle under- 
lying these decisions ‘seems to be this : that where the trustee 
of a religibus institution who is only a manager for the time 
being, alienates-any property belonging to the trust, he cannot 
give a valid title to the alienee, for he himself has no interest 
in the property and the alienee can only get what the manager 
himself ‘possesses, namely, of being in possession of the pro- 
perty. | The principle of adverse possession would apply 
to cases where a person who could assert his title does not. 
assert his title within. the- period fixed by Aw. 144 of the 
Limitation Act. In the case of a minor whose property has 
been improperly alienated by the guardian he has the right 
of suit within three years after his attaining majority.. The 
legal fiction is that an idol is a minor for all time and it has 
to be under perpetual tutelage and that being so, it cannot be 
said that the idol can ever acquire majority; and a person who 
acquires title from a trustee of a temple cannot acquire any 
title adverse to the idol, for the idol is an infant for all time 
and the succeeding trustee could recover the property for the 
idol at any time. Though the language has been loosely used 
as if-the trustee occupies a position similar to that of the 
karnavan of a Malabar tarwad, or the managing member of 
a joint Hindu family, or the guardian of a minor, yet his posi» 
tion is different from that of any of these. It is contended 
by Mr. Ramachandra Aiyar that a trustee can alienate the 
property for certain purposes. In order to preserve the trust 
or with the sanction of the Court he could alienate the pro- 
perty but such alienation is under exceptional circumstances. 
But where he purports to convey the title to the property 
which is vested in him the vendee cannot be said to derive title 
from a man who could never give a good title to him. If the 
vehdee buys knowing that the trustee has no right to convey 
title to the property which is vested in the idol, he cannot set 
up. Art. 144 in answer fo a suit by the trustee for the recovery 
of the property. His possession is that of the trustee.and 
a trustee’é possession can never be adverse to the idol. No 
doubt if a person takes possession of the immoveable property. 
belonging’ to @ temple and keeps the trustee and the, persons 
corineeted with the ggniple out of possession and is able. ¢s 
assert such pggsession adversely to the trust for over I 2,years, 
4.” (1899) 23 Mad 271 : io ML J 29 (PC). . 
5- (1910) L R 37 Cal 885 :20 MLJ 624. (P C) ° 
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he, ®uld acquire a valid title under S. 28 of the Limitation 
Act. But where sùch a person acquires possession from the. 
manager, his possession can only be with the consent of the 
trastee for the time being and therefore his possession can 
never become adverse to the temple. The observations of 
one of us in Jagga Row Bahadur Garu v. Gonhar Bibi (6): 
apply to the present case.: 

“If the properties are. trust properties any person claiming from a 
trustee cannot acquire a prescriptive title against the trust. Whether the docu- 


ment is valid or invalid, it would not give a right to anybody claiming under 
that document to prescribe for a title against the trust.” 


Madhavah Nair, J. held similarly in Lakshminarayana 
Kulluriva v. Rajamma (7). Ina recent case* Phillips, J. 
held, that a permanent lesseee could not set up the bar of limi- 
tation in a suit for recovery of possession of the property by 
the trustee. He held that Art. 134 did not apply to that case. 
As regards the contention that Art. 144 applied, the learned 
Judge observed :_ 

“This contention was negatived by their Lordships on the ground 
that the idol had no power to bring a suit except through the trustee. Con- 


sequently there could be no question of the suit being barred inasmuch as it 
could not have been brought at an earlier date.” 


Reliance is placed upon Ramrup Gir v. Lalchand Mar- 
wari (8). In that case the Patna High Court held that the 
alienation by the Mahant did not give a good title to the alienec 


“unless it is proved that the alienation was one which could 


bind the institution. In the course of the judgment, Das, J. 


observed :— i 
“In my opinion the true rule is this, where the property is vested in 
the juridical person as it'was in Damodar Dass case (5) and the Mahant jis 
only the representative and manager of the idol, the act of alienation is a direct 
challenge upon the title of the idol, and the idol, or the manager of the idol 
on behalf of the idol must bring the suit within twelve years from the date of 
the alienation. But where the title is in the Mahant or the Shebait, as it was 
in the two other tases to which I have referred, the act of alienation is ‘hot 
a challenge upon'the title of the idol, though the property may be endowed 
property én the sexse that its income has to be appropriated to the purposes pf 
the endowment, and there is no adverse possession so long as the person making 
the alienation is alive; and the possession of the defendant becomes adverse 
to the plaintifs only when a new title has come into existence capable of main- 
,taining the suit and, which has not approved of or acquiesced in the alienation.” 
With due respect to the learned Judge I aff unable to 
follow his weasoning as regards the property vesting in an idol. 
Wherg the manager alienates property belongigg to an idol 
z. (1910) IL R 37 Cal 885 : 20 M L J.624 (PC). 6. (1922) 17 LW 521. 
7- (1924) 21 L W 256. - 8. (1922) 67 IC gor. 
*Rao Bahadur Govinda Rao v. Għinna Thyrai Pillai, 49 M L J 640 at 643. 
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his act.cannot.be said to be a challenge on the title of thf idol. 
When the idol is incapable of asserting its will exctpt through 
its manager how can it be said that the manager’s act is a 
challenge on its title? An idol as I have already observed 
being under perpetual tutelage can never assert its will and 
therefore the manager or the trustee, who alienated its pro- 
perty cannot by his act be said to challenge the title of the 
idol. He might as well set up his own title against the ido}. 


Can any express trustee or manager of a temple set up his own. 


title against the trust or the temple ? If the manager cannot 
set up an adverse title to the property vestedein the idol, can 
he by his act allow a person who derives title from him to 
assert a title which he himself could not assert against the 
idol. : The case in Ramrup Gir v. Lalchand Marwari (8) 
is against the principle of the decision in Vidyavaruthi v. 
Baluswami Aiyar (1) and therefore it cannot be relied upon in 
support of the argument of Ist respondent. 

In the result the appeal fails and is dismissed with costs 
of Ist respondent. 

Waller, J. :_l agree. : R 

Te. Da Vs nee Appeal dismissed. 

Ix rue HIGH Court OF JuDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE SRINIVASA ATYANGAR. 


The Mylapore Hindu Permanent Fund, Ltd. ... Plaintif" 
v. l 
Chinniah ‘2. Defendant. 


Contract Act, S. 74—Penalty—Stipulation by way of—Relief against—Bene- 
fit Fund—Loans to shareholders—Stipulation that in case of death of share- 
holder and of His legal representative not continuing as shareholder loan, should 
become payable immediately at enhanced interest—If a penaliy—Provision in 
Articles of Fund for a shareholder ceasing to be such on change of veligion or 
on insolwvency—Validity—Provision for application by legal representative for 
inansfer ef shares—Validity. . A ' 

The Mylapore Hindu Permanent Fund, Limited, was 3 registered company 
goverened by its Memorandum and Articles of Association, and the defendant’s 
deceased father was a shareholder of tge company. The Fund first¢granted to 
the defendants’ father, what was called, a special loan, that is, a loan advanced 
on a promissory note secured by an equitable mortgage effected by the deposit 
of title deeds of ammoveable property. There were also subsequermt loans 
made to the defendants father as ordinary loans. e +8 . 

Article 55 of Articles of Association relating to the Fund prayrted :—“Sub- 
ject to the provisions of @rticle 58, the death of a shareholdereshall operate as 
a withdrawal of his shares from the date of the receipt of infornfation in the 
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Fund Sf such death” Art. 58 prov rided that where a shareholder died, his legal 
representative ight request the Fund to transfer the shares to such representa- , 
tive and that'thereupon the Fund should transfer the same. Art. 33, provided 
that if the borrower ceased io a shareholder on the day on which he so ceased 
to be, the amount of any special loan taken by him became repayable. In the 
subsequent deeds of mortgage executed by the defendant's father in respect of 
the further loans advanced to him as ordinary loans, there was a similar provi- 
sion made in cl. (6) of the mortgage deed. Art. 43 of the Fund provided that 
both in respect of the amount of all special loans that fell due and payable and 
also in respect of the amount of ordinary loans which, became payable under the 
articles the interest should be paid at 2 pies per rupee instead of at 7 per cent. 
per aunum-or 6 1/4 per cent. per annum as the case might be. 

‘In a suit brougkt by the Fund against the defendant on all the mortgages, 
the question was whether the Fund was entitled to recover from the defendant 
interest at the enhanced rate as from the date of the death of her father. It 
was admitted that the defendant did not. on the death of her father, apply to 
the Fund for a transfer of his shares to her, as required by Article 58, so that 
admittedly the defendant’s father ceased to be a shareholder and the defen- 
dant did not continue as shareholder in the Fund. The defendant nevertheless 
contended that as the provisions of the articles of the Fund and of the deed of 
mortgage executed in respect of the ordinary loans stipulated for a penalty of a 
two-fold nature, viz., interest at an enhanced rate, and immediate payment with- 
out reference to the periods fixed under the contracts or under the articles, the 
stipulation Was in the nature of a penalty and she pught to be relieved against 
the same. 

Held, overruling the contention, that having regard to the special circumstances 
connected with the Fund in question and the articles of association, the two-fold 


character of the penalty could not be regarded as really penal in the eye of the 
law. 


Art. §5 of the Fund provided:--“Subject to the provisions of Art. 58- the 
death of a shareholder or his adjudication as an insolvent or his change of reli- 
zion whereby he ceases to be a Hindu shall operate as a withdrawal of his 
shares from the date of the receipt of information in.the Fund of such death, 
adjudication, or change or religion.” 

Quaere as to the legality of the provisions in the article with regard to the 
legal consequences which were said to result by virtue of the article on a 
person ceasing to be a Hindu and embracing ,another faith. «Whether 
such a provision wĝeld not be opposed to public policy. 

Quoere, whether the provision that on the insolvency of the shareholder he 
ceased to be a shareleolder would!not alsqgbe regarded as opposed to general prit 
ciples of law. 

There is nothing unreasonable in the provision in Art. s$ that a request for 
the transfer of the shares in the name of the legal representative should be made 
bs such repressentative. í 


C. $ No. 882 of 1924. 

Ordinafy Original Civil Jurisdiction® 

P.V enkataramana R ao, S. Venkatasubbu Mudaliar and 
F. Ganapathi Atyar"for plaintif. 

S. Rajam Aiyangar for respondent. 


L.| THE MADRAS LAW JOURNAL REPORTS. $94 

. . e 

The Court delivered the following, e- Ti 

JUDGMENT :—Some very interesting guestiofis have been 
raised'in the course of the discussion of this case, but the main 
question for determination is merely whether the plaintiff 
Fund is. entitted.to recover from the defendant interest ‘at the 
enhanced rate claimed as from the death of her father, the 
Original debtor to the Fund. This Fund, which is called the 
Mylapore Hindu Permanent Fund, Limited, isa registered 
Company governed by its Memorandumand Articles of Asso- 
ciation. The chief object of the company on a perusal of the 
rules and regulations would appear to be to grant loans only xo 
persons who are shareholders of the company or who agree to 
become and do become shareholders of the company for the 
purpose of obtaining the loans applied for. It seems to me 
that it would be necessary to bear this chief provision in the 
rules in mind in coming to a decision on the question raised. 


The first loan made to the defendant’s predecessor was, 
what is called, a special loan, that is, a loan advanced on a 
promissory note secured by an equitable mortgage effected by 
the deposit of title deeds of immoveable property. In this 
case there were also subsequent loans made to the defendant’s 
predecessor as ordinary loans. The enhanced interest is 
claimed: in respect of all these transactions. 


The contention on behalf of the plaintiff with regard "to 
this claim for payment of enhanced interest is this. As the 
company or the Fund grants loans only to subscribers or, as 
they are called shareholders, the provisions contained in Art.5 5 
of the Articles of Association relating to this Fund become 
necessary to be considered. It is as follows:__“‘Subject to 
the provisions of,Art. 58, the death of a shareholder or his 
adjudication as an insolvent or his change of religion whereby 
he ceases to be a Hindu shall operate as a withdrawal of his 
shares from the date of the receipt of information in the Fund 
of such death, adjudication or change of religion.” . I enter- 
tained and still entertain very*serious doubts as to the legality 
of the provisions in this article at any rate with regard to the 
legal consequences which are said to result by virtueeof this 
article on agperson ceasing to be a Hindu and embracing ai- 
other faith, The legal consequences are undoulftédly in the 
nature of a penalty*or forfeiture of benefits. Theequestion is 
whether anf provision that a contracting party should lose all 
the advantages of a contract on his ceasing to be a.Hindu and 
embracing another religion would not be oppoged to public 
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policy’ thereby wendering such a condition absolutely legal 
and unenforteable. The learned vakil for the plaintiff*Fund 
argued that the whole constitution of the Fund was Hindu, 
that*the Fund admitted only Hindus as subscribers and share- 
holders and even refused under its articles to make loans to 
others than Hindus and that, therefore, in these circumstances 
there'was nothing in Art. 55 to constitute it a violation of the 
principles of public policy. I should have had very little 
hesitation in holding that it would be against public policy, be- 
cause it seems to me that the general principle of law that no 
man should be directly or indirectly prevented from giving 
effect to a conscientious change in his religious convictions is 
a principle even higher than that of mere freedom of contract 
so-called. Whatever the sacredness: may have been in which 
the so-called freedom of contract was held at one time, not 
only by law and legislature but also by political thinkers that 
prniciple has yielded to a very large extent both in modern 
theory and practice. Mr. Venkataramana Rao in support 
of his contention that provisions with regard to forfeiture on 
change of religion were recognised as valid by law referred to 
two cases, namely Hodgson v. Halford (1), and In Re Dick- 
sows Trust (2). Both these cases were cases of testamentary 
bequests which were really in the nature of gifts, and I cannot 
regard that the principles applicable to a case of testamentary 
bequest are equally applicable to contracts supported by consi- 
deration. The question would also have to be considered, if 
it should ever arise, whether the provision that on the insolven- 
cy of the shareholder he ceases to be a shareholder should not . 
also be regarded as opposed to general principle of law. In this 
case, however, I have only to do with the death of the subs- 
criber. For this purpose, however, it is not necessary to decide 
the question hoy far, if the provision stood alone and withous, 
such an article as Art. 58, it may be regarded as not opposed 
to public policy pr general principles of law. But Art. 58 
provides that where a shareholfer dies, his legal representa- 
tive may request the Fund to transfer the shares to such re- 
presentative and that thereupon the Fund shall transfer the 
seme.” The result of this article merely amounts to this.-[he 
Fund refuses tô regard the legal representative as the assignee 


ee 


a AA A.T es, 
1. (1879) L®R ri Ch 959. 2. (1850) 6: ER 14. 
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representative were merely rights and it was not a case @f bun- 
dle of rights and obligations, no doubt any rule which provides 
for some necessary condition being satisfied before such rights 
are regarded as transferred or assigned by operation of ‘slaw 
may be deemed as improper. But a shareholder has not only 
rights in the company or against the company but is also under 
certain obligations of a contractual character. Merely be- 
cause the shareholder has died, it would not follow that the 
legal representative, whoever he may be, would be ready and 
willing to assume also those obligations. I am therefore un- 
able to regard as anything unreasonable the provision in R. 58 
which requires that a request for the transfer of the ‘shares 
in the name of the legal representative should be made by such 
representative. In this case it is admitted that no such request 
was made. By virtue therefore of these two rules it came to 
pass that the shareholder ceased to be a shareholder and the 
legal representative did not continue as shareholder in the 
Fund. Then we come to Art. 33 by which it is provided that 
if the borrower ceases to be a shareholder on the day on which 
he so ceases to be, the amount of any special loan taken By him 
became repayable. In the subsequent deeds of mortgage exe- 
cuted by the predecessor of the defendant in respect of the 
further loans advanced to him as ordinary loans, there is a 
similar provision made in cl. (6) of the mortgage deed. No 
dispute or question has been raised on behalf of the defendant 
with regard to the legal results following on this rule or 
article. But Art. 43 of the Fund provides that both in res- 
pect of the amount of all special loans that has fallen due and 
payable and also in respect of the amount of ordinary loans 
which has become payable under the articles the interest shall 
be paid at 2 pies per rupee instead of at 7 per cent. per annum 
or 61|4 percent. perannum as the case maybe. The re- 
‘sult of all these provisions read together is that when a share- 
holder of this Fund dies and when the legal representative 
does not elect to continue as shareholder, all the loans taken by 
him from the Fund, whether special or ordinary become repay- 
able atonce without any regard whatever to the time that might 
have been fixtd for repayments and that the amounts bf, such 
loans Woule carry interest from such date at 2 pies, per rupee 
per.month. Thegcontention that has been argued is that 
this provision is penal and that the defendant should*be relieved 
against it. At 2 pies per rupee per month the interest comes 


to 12 1|2 per cent. per annum, so that the stipylation merely _ 
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amouiets to nie that if default be made in the payment of ` the 
amofint thathas become payable interest shall be paid at 42 1/2 
per cent. per annum. Even if the provision should be construéd 
to be penal in its character and it should be decided that the 
plaintiff Fund would be entitled to reasonable compensation 
only for such default, it is impossible to hold that the rate of 
interest made payable namely at 12 1/2 per cent. per annum 
could be regarded as unréasonable. Reference has been made in 
this connection to the case of Srinivasa v. Rangayya(3),where 
Sir, John Wallis, O.C.J.and Hannay, J. held that" when the al- 
leged penal rate is a common rate of interest in every day trans- 
actions as 12 per cent. is here, we do not think there is any 
sufficient reason for departing from it.” 'I take it that what 
the learned Judges meant to lay down was merely that even 
if it should be viewed as compensation the Court would be 
justified in such circumstances to award even by way of com- 
pensation a rate of interest which would make the total stipu- 
lated rate. But here, however, there is the further compli- 
cation that by reason of the default made the penalty that 
followed was not merely the liability to pay this enhanced 
interest but also the liability to pay off immediately all the 
loans taken without reference to the periods fixed under the 
contracts or under the articles. If taking these two penalties 
together I should be satisfied that they constituted stipulations 
only by way of reasonable compensation for the default con- 
templated or committed and not by way of penalty chiefly 1 in- 
tended to operate by way of terrorem over the party in order 
to secure primarily the performance of the original contract, 
then no question would arise whether the mere fact that the 
penalty was two-fold would render illegal the contract between 
the parties. Ordinarily I should have been disposed to hold that 
a two-fold penalty of such a character was liable to be regarded 
as penal. But Meseems to me that there are special circumstan- 
ces connected with this institution and the articles of 
association having regard to whieh it is not possible to regard 
this two-fold character of the penalty as really penal in the 
eye of law. The, whole purport and scope of this institution 
is to make loan only to subscribers at a comparatively very low 
rate of interg est. If for any reason the borrowerS*cease to be 
subscribers a special rate of interest is prowided that it is also 
provided, io doubt, that tite amount ‘of the loan shall become 





See 3. (1914) 1 L W 902. 
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immediately payable. This-latter provision may be reg#rded 
„as a reasonable consequence of the entire principle underlying 
the constitution of this company or Fund, namely, that it is 
chiefly intended merely for the benefit of persons who are subs- 
cribers tothe Fund. If that be so and the default happens to 
be that of a borrower ceasing to be a subscriber then both the 
penalties may follow or result. If ordinarily, howevet a 
borrower makes default in the payment of the money on the 
due date even then these rules as to the payment of enhanced 
interest would have operation and then the higher rate of 
interest would become payable. If that was what happened, 
it is impossible to regard the provision for payment of enhan- 
ced interest as penal, more especially if the total rate of interest 
provided for and payable under such provision cannot possibly 
be regarded as exhorbitant. But when a man ceases to be a 
subscriber not only is there default on his part with regard to 
his contractual obligations but there is also the fact that the 
security which the Fund or Company expected to be, possessed 
of is reduced. In the contractual obligation of every borrow- 
er who is a subscriber and who binds himself to pay to "the 
company as and'by way of shares a sum of money every month 
there is some further security to the Fund for the loans ad- 
vanced and if default be made in such obligation then it follows 
that the security expected by the Fund becomes reduced. It 
is possible to attribute the provision for the amount of the 
loan becoming repayable on a borrower ceasing to be a subs- 
criber to the fact that by reason thereof the security becomes 
reduced. In any case as I have already observed it is only if 
I came to the conclusion that taking both together the amount 
of the loan becoming repayable immediately and the stipulation 
as to the payment of interest at 12 1|2 per cent. per annum the 
compensation provided should, in the circumstances of the case 
be held to be unreasonable, I shall be justified ‘in regarding 
them as penal and seeking to relieve the party against it. Here 
in this case the default has beer really of a two-fold character 
default in the continuous payment of the shareholders’ subs- 
criptions ‘by reason whereof the party ċeased to .-be agshare- 
holder and algo the non-payment of the amount of the foan’ 
which became due. @ The two-fold nature of the" so-called 
penalty seems to be the mere accidental result of the nature of 
the default in this case and it is not necessary to regard the 


legal consequences that have followed as penal in their cha- 
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raçtèr. After all, the interest now claimed is only 12 7|2 per 
cent., and ft has not been argued that this rate of interest can-- 
not be regarded as reasonable having regard to the money 
market at the present day. There has been really no plea 
raised on the question of the amount having become payable 
on the death of the predecessor of the defendant and as | 
have come to the conclusion that the rate of interest claimed 
is not penal and that in the circumstances, | am nat called upon 
to give relief on that ground, I hold that the plaintiff Fund is 
entitled to interest, at the rate of 12 1|2 per cent. per annum 
from the deatk of the defendant’s father. ` 


On this basis the plaintiff’s claim has now been proved. 
The promissory note and the equitable mortgage by deposit of 
title-deeds in respect of the special loan as also the subsequent 
deed of mortgage have been proved. The total amount of 
principal due on the death of the defendant's predecessor has 
been proved to be Rs. 5,377-7-9 and the amount with interest 
up-to-date is admitted to be Rs. 7,676-6-6. There 
will be a decree for this amount. Usual mortgage decree. 
Further interest at 12 1|2 per cent per annum on the principal 
sum from this date till date fixed for redemption. Time for 
redemption six months. There will be no personal decree 
against the defendant. The plaintiff Fund may take the costs 
of this suit from the sale proceeds. I direct that to the 
defendant’s guardian-ad-litem the plaintiff do pay a further 
sum of Rs. 50 and include the total sum of Rs. 150 in the 
plaintiffs costs of this suit. 


À. ; Decrez for plaintif. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :__MrR. JUSTICE WALLACE AND Mr. Justice 
MADHAVAN NAIR. . i 
Chowdappa Gounder, a creditor of the 
Insolvent Kathaperumal Pillai, for 
himself and on behalf of® all the 


creditors zi . A ppellant* 

e Y.- ° i 
“Kathaperumal Pillai and others. . . Respondents (Respordents 
° I and 2 and petiticner). 


_Provingial Insolvency Act NTA of 1920), $. 7? (1) ana (2)—A pplication 
by Officml Receiver under S. 53-—Dismissal of—A ppeal by creditor—if maintain- 
abe—Person aggrieved—A ppellant not party in Court below—Ovmtssion to move 
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Oficial Receiver to appeal—Effect of—Fraudulent nature of dlienation—Enquiry 

as io. 2- 

An Official Receiver “applied under S. 53 of the Provincial Insolvency Act 
co declare void as against him an assignment or sub-lease made by the insol- 
vent. The application was dismissed, and one of the creditors who was not 
eo nomine a party to the application, filed an appeal against the order without 
first moving the Official Receiver to file an appeal himself, Held, he was a 
person aggrieved by the order of the Lower Court within the meaning of S. 75 
` and could appeal against the order. 


- Per Wallace, J.:—In original proceedings in insolvency, where an individual 
creditor’s interests are opposed to the interests of other creditors so that the 
Official Receiver cannot effectively represent his claims, a nfotion may be. made 
by an individual creditor and likewise an appeal; but where his interests are 
homogeneous with those of the other creditors, the proper person to move is the 
Official Receiver. But in the matter of appeals, an individual creditor can 
always appeal, whether or not the Offcial Receiver does ; but if in the matter 
of appeal his interests are homogeneous with those of the rest of the creditors, 
he must do it in a representative capacity on behalf of all the creditors. The 
mere fact that in his individual capacity he was not a party to the original 


petition does not preclude him from appealing, as he was sufficiently represented 
by the Official Receiver. 


Per Madhavan Nair, J..—A person is aggrieved by an order where he is a 


party to an order, or, even if he js not, he is bound by the order and it affects 
his: interests, 


Per cuniam:—A District Judge cannot in an application under S. 53 decline 


to go into the matter of the nominal or fraudulent nature of the alieantion. 
Case-law referred to. 


Appeal against the order of the District Court of Coimba- 
tore dated 13th December, 1922 in I. A. No. 558 of 1922 
in I. P. No. 47 of 1922, inthe matter of . Kathaperumal 
Pillai, Debtor. 

L. A. Govindaraghava Aiyar for appellant. 

T. R. Ramachandra Aiyar and S. R. Dikshit for 


respondents. 
The Court delivered the following 


JUDGMENTS — Waliace, J,: The first question ia this 
appeal is whether an appeal lies. The Offcial Receiver of 
Coimbatgre in proceedings in insolvency applied to the Lower 
Court under S.°53 of the Provincial Insolvency Act to declare. 
void agamst lim arf assignment or sub-lease in fayour,of the 
2nd respondent To it: The Lower Court digrhissed the 
petition. ‘The appellant before us is not the Official ‘Receiver 
but one of the creditors; and a preliminary objection i$ taken: 
that such an appeal by a single creditor is not comgetent. It 
does not appear that the appellant before appealing moved 
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the Official Receiver to tppeal. For the purposes of this 
argument | assume that the Official Receiver was nor moved to* 
appeal. Pi 
The appellant relies very strongly on the general wording 

of S. 75, sub-clauses 1 and 2, which undoubtedly lays down 

that any creditor aggrieved by the decision of the District 

Court may appeal to the High Court in a matter of this kind. 

The short question then is, is the appellant a creditor aggrieved ` 
by this order and does the fact that he did not first move the 

Official Receiver to appeal make him any the less an aggrieved 

creditor ? 7 ; 

Now, the general scheme of the Act is that in insolvency 
proceedings creditors cannot act individually and independently 
but are represented by the Official Receiver who alone may 
ordinarily take action. Clearly, however, the Official Receiver 
can act for the whole body of the creditors only when the 
interests of the whole body are homogeneous; if tlie interests 
of individual creditors conflict, then the Official Receiver can- 
note represent the interests of the creditor who is 
standing on his individual rights as opposed to those of the 
general body, so far as that right is concerned. Such a case 
would occur, for example, when the Official Receiver or some 
creditor wishes to have the debt of another creditor struck out 
4s fictitious, or when one creditor wishes to be ranked as a secur- 
ed creditor, or when an alienation in favour of one creditor is 
sought to be declared void under S. 53 or 54 of the Act. In 
such cases it seems to me clear that no one but the individual 
creditor can represent his individual interest, as distinguished 
from the interest he possesses homogeneous with those of the 
general body of creditors. The general princ'ple thus would 
seem to be that where the insolvency proceedings under con- 
sideration congerns only an individual creditor and his iaterests, 
he alone can agitate the matter both in the original Court and 
in the appeal Court. Reference may be made in this con- 
nection to the reported ruling In Khushhalai Ram v. Bholar 
Mal (1). In such cases, however, there would ordinarily be 
an order by the Receiver as representing the general body of 
treditors, and a fortiori, the homogeneous énteregts of all indi- 
vidual cfeelitérs, including the creditor-opposed to him in the 
matter of that creditor’s individual claim, unfavourable to 
the indtvidual creditor’s individual claims and thélatter would 
apply first, of all to the Court under S. 68 for redress. (See 

: si 1. (1915) I L R 37 A 252. 
e > . ý 
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Thiruvenkatachariar v. Thangayiammal (2) lo. But, “where 
- the proceeding concerns the general interests of.. the . general 
body df creditors, then individual creditors are not in the first 
instance permitted ordinarily to act individually but must" be 
represented by and must act through the Official Receiver. 
What then is the principle to be invoked if the Official Receiver 
being moved on behalf of the general body of creditors, réfuses 
to act. The proper principle, as I conceive, has been laid 
down by Cave, J. in Ex parte Kearsley : In re Gense (3): 
It is quoted in extenso in Anantanarayana Aiyar v. Sankara- 
narayana Atyar (4). ° 

That principle would, prima facie, apply equally to pro- 
ceedings in the original insolvency Court and to proceedings 
in appeal from it. But, having regard to the generally adopt- 
ed interpretation of the phrase “ any person aggrieved ” set 
out in the well-known case of In re Sidebotham (5) and adopt- 
ed therefrom in various decisions in this country __see Ananta- 
narayana Aiyar v. Sankaranarayana’ Aiyar (4) and Kumrappa 
Chettiar v. Murugappa Chettiar (6)-_it must be admitted 
that S. 75 does give an individual creditor a wider right, viz., a 
right to appeal in any case in which his interests are ‘adversely 
affected whether it is his individual interests or his interests as 
one of the general body of creditors which are so affected, so 
that it is open to the individual creditor to appeal in a case 
where his interests are homogeneous with and not opposed to 
those of the whole body of creditors, even though he has not 
first moved the Official Receiver to appeal and had a refusal. 

At the same time it is essential that the general principle 
that the individual creditor cannot without leave or order of 
the Court represent the whole body of the creditors, must not 
be lost sight of, and in cases where he does so it must be made 
clear that the appeal is on behalf of the general body of credi- 
‘tors. Following therefore the analogy of æ Suit by an indivi- 
dual creditor under S. 53 of the Transfer of Property Act 
(cf. Pokker v. Kunhammad (g ) and Ishwar Timappe v . Devar 
Venkappa (8)] I would direct that before this petition of 
appeal*be entertained and heard, the petition be amended so 
as to make it clear that the appellant is appealing on: behalf 
of the gen®ral body of creditors, so that any.order he may 


3. (1886) 17 0OB Dr. 4. (1923) I L R 47M 673 at 682. 
5. (1880) r4 Ch D 458. 6., (1916) 36 I @771. 
7. (1918) ILR 42 M 143: 36 ML J 231. 
8. (1902) I L R`27 Bom 146. e ° 


Chowdappa 
Gounder 
Us 
Katha- 
perumal 
Pillai. 





Wailace, J. 


Chowdappa 
Gounder 
v. 
Katha- 
perumal »* 
Pillai. 


Wallace, J. 


. = 
606 THE MADRAS LAW JOURNAL REPORTS. Lyor. 
obtain? will enuee on their behalf and be worked out if neces- 
sary by the Official Receiver. ` 

‘The general principles on which such insolvency proceed- 
ings ought to be conducted would then'be these : In original 
proceedings in the Insolvency Court in which ‘an individual 
creditor’s individual interests are concerned, and are opposed 
to thé interests of other creditors so that the Official Receiver 
cannot represent the individual creditor’s individual claims a 
motion may be made by the individual creditor and an appeat 
may be made by him also ; but when in the original proceed- 
ings the individwal creditor’s interests are homogeneous with 
those of the rest so that the Official Receiver can represent 
all, the proper person to move ts the Offcial Recerver and the 
individual creditor cannot move unless there is a decision of the 
Official Receiver against him under which he can come up under 
S. 68. But in the matter of appeals an individual creditor 
can always appeal whether or not the Official Receiver does ; . 
but if in the matter of appeal his interests are homogeneous 
with those of the rest of the creditors, then in such a case he 
must make his petition a representative petition on behalf of 
all the creditors. 

I do not think that the fact that the appellant was not in 
his individual capacity a party to the original petition pre- 
cludes him from appealing. ‘This individual creditor was in 
matters in which his interests are homogeneous with those of 
the general body of creditors sufficiently represented in the 
original Court by the Official Receiver who was a party to 
the original proceedings. | 

Various decisions have been quoted at the bar. I shall 
refer only to a few of.them. Iyappa Nainar v. Manicka 
Asari (9) is no authority against a right of appeal in this 
case. There the creditors’ interests were not affected in any 
way and it was held therefore that he had no right of appeal at’ 
all. The case Appireddi v. Appireddi (10) is not a case of 
an appealeand S.°75 did not comg under consideration. Ordi- 
narily, as I have said, where the interests of all creditors are 
involved, the individual creditor cannot move im the original 
Court ,uftless and until the Official Receiver hał refused to 
move. The same rule is laid down in 4 nantanaragana’ Aiyar 
v. Sankaranérgyana Aiyar (4) and Hemrg Champa Lall-v. 
°” Ramakishem Ram - 1), ‘The respondent relied strongly on 

. (1914) IL R 40 M 630.. 
> To. ca) ILR 45 M 189: 41 MLJ 606. 
de (1923) I L'R 47 M 673. 11. (1916) 2 Pat L J ror, 
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Anantanaraygna Aiyar v. Sankaranarayaya diya? (4). 
. That. however was a case in’ whiche the Court 
did not deny the rightof a creditor to come 
up on appeal, but only held that he had been premature "and 
should have applied himself to the original Court in place of 
the Ofhcial Receiver who refused to act under. Ss. 53 and 54 
of the Act to have the alienation set aside, and it was laid down 
generally that the principle must be safeguarded, that a cre- 
ditor should ordinarily act on behalf of the whole body ot 
creditors, and if necessary for that purpose, should’apply for 
and obtain permission to use the Offcial Receiver’s name. 
The same principle was safeguarded in another way in Jagan- 
natha Aiyangar v. Narayana Atyangar (13) by the Court 
directing that the proceedings after remand ordered on appeal 
by an individual creditor should be conducted by the Official 
Receiver. The respondent relies on the wording in 
Anantanarayana Aiyar v. Sankaranarayana Atyar (4) with re- 
ference to the right of appeal under S. 75: “We see no reason 
why we should not... .hold that a creditor can appeal when he 
is a party to the decision appealed against,” and it is sought 
to deduce the inference that he cannot appeal when he is not 
a party to the decision appealed from. As to this, I think, as 
| have said, that as his interests in that case are homogeneous 
with those of the general body of creditors he need not have 
been represented in the original proceedings in his individual 
capacity ; it is sufficient that he was represented by the Off- 
cial Receiver. In The East India Cigarette Manufacturing 
Co., Lid. v. Ananda Mohan Basak (14) an individual] creditor 
whose individual interests were at stake was allowed to appeal 
and make the Official Receiver a party in order to have on 
record the general body of creditors. The previous view th 
the Allahabad High Court set out in Jhabba Lal v. Shib Charan 
‘Das (15.) that the provisions of Act III of 1907 did not allow 
an individual creditor to appeal has been altered in deference 
to the wording of the present S. 75_-see Chikri Prasad v. 
Aziz Ali (16) and Niadar v. Ramji Lal (17). 


I-would,therefore allow the appeal to be argued alps 
the appellant amends his appeal petition to make it clear that 
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his appeal is presented by him as representative of the general 
body of craditors, arid then he may be heard on the merits. 

. Madhavan Nair, J.: The facts of’ this case are very 
simple. One Kathaperumal Pillai was adjudicattd as an 
insolvent.. He had assigned a lease in his favour to the 2nd 
respondent. . The Official Receiver at the instance of the pre- 
sent appellant, one of the creditors, filed an application before 
the District Judge to set aside this alienation under Ss. 53 and 
54 of the Provincial Insolvency Act V of 1920. The appel- 
lant himself was not an actual party to the proceedings. The 
District Judge declined to set aside the alienation. The pre- 
sent appeal is against this order of the District Judge. The 
appellant, before filing the appeal, did not move the Official 
Receiver to file an appeal, but he ħas made him the 3rd res- 
pondent before us. 


Mr. Ramachandra Aiyar on behalf of the 2nd respondent, 
the alienee, takes the preilminary objection that the appel- 
lant, inasmuch as he did not request the Official Receiver to 
file an appeal beforehand, is not himself entitled to file it. 
The appeal has been preferred under S. 75, sub-section (2) 
of the Provincial Insolvency Act. S. 46 of Act III of 1907 
gave a right of appeal to any person aggrieved by an order 
made in the exercise of insolvency jurisdiction. The Madras 
High Court in Thiruvenkatachariar v. Thangayiammal (2) 
held that an individual creditor was a _ person 
aggrieved and was entitled to appeal. In this view, 
as pointed out in Niadar v. Ramji Lal (17), the terms of 
. 46 have been altered in the new Act in S. 75, Sub-section (1) 

‘The debtor, any creditor, the Receiver or any other per- 
son aggrieved by a decision come to or an order made in the 
exercise of insolvency jurisdiction..... ”. Sub-section (2) .of 
S.75 provides that, “Any such person aggrieved by any such 
decision or order of a District Court as is specified in Sch. I, 
come to or madg otherwise than in appeal from an order made 
by a Subordinate Court, may abpeal to the High Court.” 
There can be no doubt that the decision of the District Judge 
is clearly adverse to the interests of the appeldant ; “for! 
reducts the amount of property out of which he wil] be entitled 
to claim £ «livtdend. It is conceded by Mr. Ramachandra 
Atyar fhat tht language of ithe section is céftainly wide enough 
to include within its terms" ‘any such person ageriaved by any 
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such decision.or order of a District Court” a creditor like the 
. present appellant who was not an actual party to the original 
proceedings or who has not asked the Official Receiver to file 
an appedl. But he argues that, according to the decisions of 
this Court, an appeal by a creditor under this section is to be 
deemed incompetent if he is not an actual party to the proceed- 
ings, or if he has not moved the Official Receiver to file the 
appeal beforehand. 


In my opinion, the position contended for is not warrant- 

ed by the decisions of this Court. In Kumarappa Chettiar y. 
Murugappa Chettiar (18) when an objection was raised as 
regards the maintainability of an appeal filed by a contesting 
creditor in insolvency proceedings under S. 36 of the old Act 
(III of 1907), Krishnan, J., after a consideration — of the 
English authorities as to who is a person aggrieved, stated 
as one of his conclusions that a person is aggrieved by an order 
where he is a party to an order, or, even if he is not, he is 
bound by the order and the order affects his interests, i. e., his 
person or his property, injuriously.” If so, the appellant 
though not a party, as “an aggrieved person” is certainly en- 
titled to prefer the appeal. Oldfield, J., while agreeing with 
the conclusion of Krishnan, J., made the following observa- 
tions : “The Official Receiver, from the moment at which the 
insolvent’s estate vests in him, represents the body of crediters 
and ought to protect their interests. If in the exercise of his 
discretion he thinks it unnecessary to appear to do so, but finds 
that a particular creditor thinks an appearance necessary, the 
proper practice is for him to obtain an indemnity from such 
creditor and to carry on the contest, recovering his costs from 
him in case of failure.” These remarks, in my opinion, de 
not lay down that-an aggrieved creditor can prefer an appeal 
only 19 cases where the Official Receiver has refused to do so; 
they only indicate the usual practice and are meant to point out 
that the order passed in insolvency cases after the vesting of 
the estate in the Official Rewiver will enure only to the ad- 
vantage of the whole body of creditors. This decision was 
followed by Oldfield and Seshagiri Aiyar, JJ. in Jagannatha 
Aiyangar v. Narayana Aiyangar (13) with this rerhark : 
This, how®¥er, we may observe, will not entithé the appellant 
(a treditor) to theeonduct of the petition in the Lower Court, 
when it is glealt with there in pursuance of this'order.” In 

e 
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Anansanarayang Aiyar Ve Sankaranarayana Aiyar,(4) the 
case most relied on By Mr. Ramachandra Aiyar, it wag held . 
that a creditor could move the Court to set aside a voluntary 
transfer or to avoid a fraudulent preference and that ‘he.could 
file an appeal against the order of the Lower Court. In the 
course of their judgment the learned Judges observed : “If 
the Official Receiver refuses to move the Court under S. zA 
or 54, even though a creditor offers to indemnify him against 
costs in the event of an adverse order against him, such creditor 
can apply to the Court to permit him to use the Official Re- 
ceiver’s name, oy make him a party to the proceeding and may 
move for an order under S. 53 or 54 ; and if the order is 
against him, if the Official Receiver refuses to appeal notwith- 
standing the offer of indemnity against the costs, the creditor 
can appeal against the order and may make the Oficial Receiv- 
cr a party to the appeal.” These remarks, while laying down 
a very salutory rule of practice, do not, in my opinion, support 
the contention that an aggrieved creditor cannot prefer an 
appeal under S. 75 (2) without first obtaining a refusal from 
the Official Receiver. The observation in the judgment “We 
see no reason why we should not. . . . hold that a 
creditor can appeal when he is a party to the decision appealed 
from” does not necessarily lead to the conclusion that an ag- 
grieved creditor can prefer an appeal only if he actually figures 
in his own person as a party to the original proceeding. In 
the present case, the appellant was sufficiently represented by 
the Official Receiver in the Lower Court as his interests did 
not conflict with those of the other creditors and, in this sense, 
he may be deemed to have been a party to the original proceed- 
ing. [Itis true that in all the rulings of the Madras High 
Court that we have examined the creditor was an actual party 


to the proceedings and that in some of them there are remarks 


that a creditore before he moves the Court, should apply to 
the Official Receiver to take the necessary proceedings; but it 
seems toeme that none of the degisions goes the length of hold- 
ing that a creditor can prefer an appeal against an adverse 
order passed by the District Judge only if he is an actual party 
to. the Broceeding, or only if the Official Rgceiver on being 
moved, refuses, to appeal. To import this limitation would be 
to” cut down, the general right conferred@ on an aggrieved 
creditor by S.75 (2). ° S 

Ta EEA A 
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The contention that has been advanced onsbehalf of .the 
appellant is supported by the decision in Chikri *Prasad v. 
Aziz Ali(16).In that case the original application was by the in- 
solvent complaining under the old Act against an act of the 
Official Receiver and from the order passed by- the District 
Judge a creditor preferred an appeal. In reply to the objec- 
tion that no appeal lay, the learned Judges observed that S. 75 
(2) of Act V of 1920 gives a right of appeal to any creditor 
against the decision of a District Court of the nature specified 
in schedule 1 of the Act. In Niadar v. Ramji Lal (17). the 
crops in suit were attached by a Receiver in insol- 
vency at the instance of the appellant who was a creditor of the 
estate. The District Judge held that the crops were sold 
by the respondent and belonged to him and: directed their re- 
lease from attachment. The creditor preferred an appeal to 
the High Court under S. 75 (2). As regards the preliminary 
objection taken that no appeal lay, the learned Judges pointed 
out that the decision being adverse to the interests of the cre- 
ditor, he was a person aggrieved and had, therefore, a right of 
appeal under S. 75 of the Act. It is not clear from the report 
whether the creditor was actually a party to the original pro- 
ceedings. 


In my opinion, the preliminary objection in this case 
should be overruled. The right conferred by S. 75 (2) $s 


not to be fettered by considerations such as whether he was an 


actual party to the proceedings, or whether before he filed his | 


appeal he moved the official Receiver to appeal. It is the 
policy of the insolvency law to administer an insolvent’s estate 
in the interests of all the creditors. Any order that may be 


passed in. favour of the appellant-creditor will enure only to" 


the” benefit of the entire body of creditors 
represented by the Official Receiver ande not merely. 
for his own benefit. Since the Official Receiver is a party to 
this appeal, there can be no difficulty, in the event of the credi- 
tor’s success, in passing an order in favour of the Official 
Receiver, so that the advantage resulting from it may enure 
for the benefit*of all the creditors. The same result may be 
achieved, as saggested by my learned brother, by directing that, 
before this petition gf appeal be entertained and ‘heard, the 
petition be amended so as to make it clear that theeappellant 
is appealing “on behalf of the general body of creditors® so that 
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any, @rder he may obtain will enure on their behalf and be 
worked outs by the Official 'Reeciver. / 

For these reasons, I would overrule thé preliminary objec- 
tion and proceed with the case. I agree with the order pro- 
posed by my learned brother. ° 


This appeal and the Memorandum of Objections put in 
by the 2nd respondent coming on for further hearing this day 
after the amendment of the appeal petition in compliance with 
the order of Court contained in the above judgment dated 
7th January, 1926. 


The Court delivered the following 


JUDGMENT :__The appeal petition has been amended and 
is now in proper form. The District Judge cannot decline to . 
go into the matter of the nominal or fraudulent nature of the 
alienation. The “Separate Suit” he speaks of is not between 
the present parties and will not settle the matter at issue 
between them. We set aside his order and direct that the 
petition be re-heard and decided in the insolvency proceedings. 
Appellant will get his costs here up-to-date. 


t 


The Memorandum of Objection is dismissed. 
T. S. V. Appeal allowed and objection dismissed . 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN NAIR. 


Thirukonda Ellarayan ... Appellant* (Defendant) 
v. 
,.Nakonda Rangaswami Aiyar ve Respondent (Pltf.) 


Civil Procedure Code, S. 11—Usufructuary mortgage—Covenant to pay— 
Suit by mortgagee—Final decree for sale, not executed—Subsequent sutt for, 
redemption—If maintainable. ° 


A usufructuary mortgagee instituted a suit for sale based on a personal 
covenant t® pay cofitained in the document and obtained a preliminary decree 
for sale. The mortgage not having been redeemed within the time fixed, 2 
final decree was duly passed, but the mortgagee did not, execute, the same, 
remaining in possession as before. Another mortgagee pendente lite subse- 
quently brought a suit on his own mortgage and after purchasing the property 
in execution of ehis decree sued the usufructuary mortgagee for redemption. 
Held, the mortgagor’s right to redeem having been gnce adjudicated upoh and 
become merged in that decree, ae subsequent suit for redemption was barred by 
res judicata. .Vedapurathi wv: Vaflabha Valiya Rajah, I LR 25 M 300 (F B) and 
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Ranga Aiyangar,v. Narayanachariar, I L R 39 M 896 followed; case-@w dis- 


e 

Effect of the repeal” of ‘Ss. 86 to 89, 92 and 93 of the Transfer of Property 
Act and their re-enactment in other forms in O. 34. Civil Procedure Code, con- 
sidered. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Devadoss dated -23rd 
October, 1924 in S. A. No. 11397 of 1922 preferred to the 
High Court against the decree of the District Court of Madura 
in A. S. No. 289 of 1921 (O. S. No. 300 of 1920, the 
District Munsif’s Court Madura Town.) | 


T. L. Venkatrama Aiyar for appellant. 
C. S. Venkatachariar for respondent. 
The Court delivered the following 


Jupements:_Wallace, J.:—The original suit in this 
case was a suit for redemption of a mortgage. The suit pro- 
perty was mortgaged usufructuarily to the defendant on 29th 
August, 1904. In the mortgage was also a personal covenant to 
pay. The defendant sued on 2nd August, 1912 in O. S. Nb. 430 
of 1912 and got a preliminary decree for sale on 14th October, 
1913 and a final decree on 25th February, 1914. No action 
was taken by him under the final decree. On 2nd September, 
1912,pnedente lite the same mortgagor mortgaged the property 

to the plaintiff’s father. The plaintiff sued in O. S. No. 289 of 
1918 and got a decree for sale in 1918, brought the property to 
sale and bought it in Court auction. He now sues to redeem the 
mortgage. The plaintiff was not a party to the suit of 1912, 
but the defendant contends that, as his mortgage was pendente 
lite and the plaintif, therefore, has no higher rights than his 
mortgagor, and as the mortgagor did not choose to redeem 

,undeg the decree of 1913, the mortgagor and therefore the 
plaintiff is barred by res judicata from redeeming. Both the 
Trial Court and the Lower Appellate Court held that the 
suit was barred by res judicasa. In second appeal Dévadoss, J., 
has held that it is not, and against this judgment this Letters 
Patent Appeal is filed. It has been ably argued at length be- 
fore ys by Mr. eC. S. Venkatachariar for the plaintif and 
Mr. T. L. Venkatrama Aiyar for the defendang - 


ae l ji 
The real question at issue may be shortly stated, but can- 
not be as Shortly answered. Itis, when a mortgagé@r has fail- 
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ed'within the time fixed inthe preliminary mortgage decree fox 


sale to pay wp the amount due under the decree, and a finål de- - 


cree for sale has been obtained, does a suit for redemption by 
himslie or is his cause of action barred by res judicate? There is 
a long series of decisions, some taking one view and some the 
other, passed before and under the provisions of th2 Transfer 
of Property Act, but there is no direct decision under the pre- 
sent Civil Procedure Code after the repeal of Ss. 86 to 89, 92 
and 93 of the Transfer of Property Act and their re-birth in 
other forms under O. 34 of the Civil Procedure Code. The 
most important ease in this Court is the Full Bench decision in 
Vedapurathi v. Vallabha Valiya Rajah (1), passed under the 
old provisions of the Transfer of Property Act and the Civil 
Procedure Code, and, if the principles of that decision have 
not been reversed by the Privy Council and are still applicable 
in spite of the changes in the law, that decision is binding on 
this’ Bench. Otherwise, the matter is res integra. 


The case with which the Full Bench had to deal was based 
on a wsufructuary mortgage of 1858. There had been a suit 
and a decree for redemption, the decree being passed under 
S. 92 of unamended Transfer of Property Act containing a 
provision for sale of the mortgaged property, if the mortgage 
amount was not paid, but containing no foreclosure clause. 
The decree was not executed and the decree amount was not 
paid but no order absolute for sale under S. 93 was obtained 
by the mortgagee. A second suit for redemption was then 
filed and the Full Bench was called on to decide whether ia 
these circumstances the second suit was maintainable. It was 
held by all five Judges that, whether or not the relationship of 
nfortgagor and mortgagee subsisted, because of the fact that 
no order absolute under S. 93 had been obtained, and the pro- 


perty, therefore, ehad not been sold, the cause of action, namely’ 


the right to redeem, had become merged in the decree, and 
was, therefore, 1@s judicata and no second suit for redemption 
would lie. We are not pointed 1 to any subsequent decision of 
the Privy Council which has controverted that deeision, and so 
far as it goes, therefore, it is binding on us. Mr. Venkata- 
chariar, however, contends that, even accepting tet position, 
the preesnt "fase differs from the Full Bencg case in two vital 
particulars which will take ¢t out of the purview of that deci- 
sion. These differenees are, first, that the first suit here on 





eet. (1901) I L R25 M 300: 12 ML J 128, 


Wa ‘THE MADRAS LAW JOURNAL REPORTS. 615 


. . _e A 
which the decree for sale was obtained was not a suit bẹ , the 


. mortSagor for redemption but by the mortgagee for sale, and 


secondly, that the changes in the law since the Full Bench case 
render its principles no longer applicable. These two paints 
may be dealt-with together as they are intimately connected. 
It is essential to recall the terms of the Transfer of Pro- 
perty Act under which that decision was passed. Under'S. 88 
of that Act, in the event of the plaintiff-mortgagee’s success 1n 
a suit for sale the decrec is first to take an account and declare 
‘the amount due and secondly, to order that, if the mortgagor 
;pays the amount into Court within the time &xed, he shall be 
put in possession of the property, and thirdly, to declare that, 
if the amount is not so paid, the property shall be sold. S. 89 
provided that, if the mortgagor pays the amount 
within the time fired, he shall get possession, 
and that, if payment is not so made, the mortgagee shall apply 
for an order absolute for sale and obtain it and thereupon the 
mortgagor's right to redeem and the security shall both be 
extinguished. A decree in a foreclosure suit, Ss. 86 and 87, 
followed similar lines, and, in default of payment by the’mort- 
gagor, the plaintiff was entitled to obtain an order absolute de- 
claring that the mortgagor is absolutely debarred from all 
right to redeem, and on the passing of such order the mortgage 
debt is deemed to be discharged. A decree for redemptaon 
Ss. 92 and 93 also followed similar lines, and the result of 
non-payment was that the defedant mortgagee may appy for 
an order absolute that the mortgagor is absolutely debarred 
from all right to redeem, or that the property be sold on the 
passing of such order the right to redeem and the 
security extinguished. In ‘this Court it was held 
by the majority of the Full Bench in M allikarjuna 
Shetti v. Lingamurthi Pantulu, etc. (2) that such orders abso- 
elute ære not decrees but proceedings in executtłon. The decree 
to.be executed was what is now styled the preliminary decree, 
and in such a decree, in a suit for sale or redemptionthe decree 
inter alia directed payment of the money by the mortgagor and 
delivery thergon of the property by the mortgagee. 
Now Mr. Venkatachari's first point is this :__ e à 


When fhe decree for sale was under S. 89 agd not under 

S “9 3 It was open ® the mortgagor even after the ordgr abso- 

lute for sale to execute that decree so far as it was ¢xecutable 

by him and to pay up the mortgage amount, in fact up to the 
2. (1900) I L R 25 M 244: 12 M L J 279°(F É). 
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time When theeproperty was actually sold; and he deduces 
therefrom that the right to redeem was not put an endto by 
an order absolute for sale under S. 89. This has, nô doubt, 
been held in several cases, but it is essential to note that after 
the order absolute, payment was open to the nrortgagor, not 
qua mortgagor under the provisions of the Transfer. of Pro- 
perty Act, but gua judgment-debtor under the mortgage decree 
under the provisions of the Civil Procedure Code, which per- 
mit a judgemnt-debtor whose property is being sold in execu- 
tion of a decree to pay up the decree amount at any time be- 
fore the actualgsale even under certain circumstances aftet 
the sale itself. It is. true that some of these decisions, for 
example Ramubai vy. Brahmadathan (3), Bibijan Bibi v. Sachi 
Bewah (4) ‘and Misri Lal v. Mittu Lal (5), seem to favour 
the view that such payment after the order absolute is made 
by the mortgagor :qua mortgagor in the exercise of the right 
to redeem, that is, that the right to redeem was still open after 
the passing of the order absolute for sale. But such a view 
must be held to have been errone6dus since the Privy Council 
has definitely laid-down in Het Ram v. Shadi Ram: (6) what 
the proper interpretation of S. 89 of the Transfer of Property 
Act is. The language does not admit of doubt. Their 
Lordships say: “The construction which their Lordships 
put on the. language so used is that on the making of an order 
absolute the security as well as the defendant's right to redeem 
are both extinguished, and that for the right of the mortgagee 
under his security, there is substituted the right to a sale con- 
ferred by the decree.” This brings.S. 89 into line with’ the 
clearer wording of S. 93 on this point. Therefore, any pay- 
ment made by the mortgagor after the passing of the order 
#bsolute for, sale is not a payment gua mortgagor in the exer- 
cise of the right to redeem, but a payment by a judgment- 
debtor to-avertethe sale, in the exercise of a right given him’ 
qua judgment-debtor, springing from and dependent on the 
execution of theedecree by the mortgagee. Whether on such 
payment the Court could in execution restore the property to 
the mortgagor on the ground that the decree implied that the 
mortgagee could not have payment except on thé condition of 
restoring the property is an open question wlfich wlipuraname 
Pillai v. Gopalaswami Mudali (7) is incliged to answer in-the 

3. $1892 1 L R15 M 366. e> 4. (1904) TLR gx C 863, * 

` Bh aia, n (1905) TLR 28 A28. | er) . 
ES es 6, (1918) I LR 40 A 407 at 410! 35 M-L Jı (PC). 
= *7, (1907) ILR 31 M'354: 18 M L J 259. 
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D 


affirmative. „In any case it is quite clear from thePrivy' 


_ Counsil dictum that under the old procedure both ¿the security 
and the right to redeem were extinguished by the passing of 
the order absolute for sale and that the security, so fax at 
least as the parties to the suit were concerned, was absorbed 
ino the decree and had no further existence outside it. 


It follows, therefore, that the opportunity to redeem, 
given to the mortgagor under the old decree for sale just ás 
under the old decree for foreclosure or redemption, might be 
lost for ever if the mortgagee obtained an order absolute under 
S. 87, 89 or 93. When under the decree os in execution of 
it the opportunity to redeem might in a certain contingency be 
lost for ever, it is difficult, almost impossible, to say that the 
right to redeem was not a matter in issue in the suit. It 
would not, of course, be lost unless the conditions which entail- 
ed its loss were fulfilled, but it was certainly a matter in issue 
it was so vitally in issue, that proceedings in the suit might 
result in its being lost for ever. ‘This is the sum and substance 


of the F ull Bench decision. 


Now all these sections of the ‘Transfer of Property Act 
are gone and it is to be decided whether their disappearance 
involves the disappearance of the ground on which the former 
decision was based. Rules 2 and 3 of O. 34 of the Civil Pro- 
cedure Code correspond to the old Ss. 86 and 87 of the Trans- 
fer of Property Act, Rr. 4 and 5 to Ss. 88 and 89 and Rr. 7 
and 8 to Ss.'92 and 93 ; but the clause under S. 89 relating 
to the extinguishment of the security and the right to redeem 
has disappeared, and does not appear in R. 5, though similar 
clauses are retained in Rr. 3 and 8. I think, however, it 1s 
clear that it does not appear in R. 5 because it is not necessary, 
Under the old procedure the preliminary decree which allowed 
redemption remained the executable decree, and, therefore, 
the right to redeem was not extinguished automatically by the 
order absolute itself. So it was necessary to enact that on 
the passing of the order absokite it should disappear. Now 
the right to redeem embodied in the preliminary decree simply 
does not appear in the final decree which is now the executable 
decree., Therefore it disappears when the final decree ds 
passed just 19 before it disappeared when the order absolute 
was passed. What#was previously ‘effected by direct statutory 
provision ig now affected by procedure. But the cogtingency 
abovenoted still remains, namely, that" when certain pro- 
ceedings are taken in the suit after the preliminary decree for 
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sale the right to redeem j extinguished. In my view there- 


- fore, the right to redeem is still vitally a matter in issue dn the , 


mortgage suit for sale. There is no essential changein the 
law. which necessitates any inference that the principles laid 
down in the Full Bench case will not still apply. The final 
decree in its own terms makes it clear that the right to redeem 
is noslonger enforceable under it, for it makes no provision for 
redemption. It cannot be that the adjudication on the right 
to redeem which was in issue in the suit and present in the pre- 
liminary decree somehow vanishes out of the suit upon the 
passing of the final decree. Before the final decree was pass- 
ed, the mortgagor could not file a fresh suit for redemption 
because a suit is still pending in which the relief he seeks for is 
given him by the preliminary decree. He cannot by his own 
neglect attain a better position. I say “a better position” be- 
cause obviously if he can in such circumstances file a fresh suit 
for redemption he can choose his own time to redeem and is 
not bound’ to redeem within the time fixed by the preliminary 
decree. It seems to me an irrational contention that says in 
effects that the passing of a final decree resuscitates a right__the 
right to file a fresh suit for redemption__which expired on the 
passing of the preliminary decree. The effect no doubt is to 
enable the mortgagec to force redemption on the mortgagor 
and to, convert his decree for sale into one for foreclosure, but 
that again is no new factor introduced by the new procedure. 


The only case in which any feature of novelty arises, is 
when a mortgagee is in possession and has obtained a final de- 
cree for sale, which has put an end to the mortgagor’s right to 
redeem and will not proceed further to bring the property to 
sale. © This is the case now before us and Mr. Venkatachari 
strongly urges that it puts the mortgagor in an unfair position, 
since he has under the final decree no power to compel the 
mortgagee to bring the property to sale. He urges that un- 
der the old procedure, where the executable decree was execu- 
table by the mortgagor as “well as by the mortgagee, 
the mortgagor could pay up the decree, amount at 
any time, until the property was actuallye sold. But 
im practice I see no real innovation. Under the 
old procedrd¢, the mortgagor could pay up (a) within ,the 
time fixed in the decree, then he paid as mortgagor, (b) when 
the decrge was being executed then he paid gu? judgment- 
debtor. He could not, gua mortgagor, have the time fixed 
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in the: decrée extended [see V allabhaJ aliya Raja v. V edapyrt 
. thi (8), Adipuranam Pillai v. Gopalaswami Mudali “(7)i. 

Therefore any payment after the time fixed, could only be ia 


executiort after the passing of the order absolute when ethe 


right :to redeem was gone, and he paid only qua judgment- 
debtor. Such right was then equally as now, dormant unless 
and until the mortgagee took proceedings in execution. Thus 
the former right of paying up after the time fixed in the de- 
cree is the same and no other than the present right of paying 
up after the final decree, viz., the right gua judgment-debtor, 
to pay up, which right is in both cases contingent on the moft- 
gagee: proceeding to bring the property to sale and was notar 
any time exercisable independently of that contingency. There 
is no new ‘hardship here, though there is no doubt some hard- 
ships, or at least some undue partiality by the law in favour 
of the mortgagee, who is in possession and elects to be content 
with ‘having destroyed by a final decree his mortgagor’s right 
to redeem and refuses to bring the property to sale under the 
final decree. 


It may be that in view of this, Courts may be open fo re- 
consider the position that the time granted for redemption in 
the preliminary decree for sale cannot be extended before the 
final decree (or order absolute) is passed. It is true that R. § 
of ‘O. 34 does not contain a provision similar to that in Rr., 3 
and 4 allowing the Court to extend the time for payment; but 
itis a power which may well be within the inherent powers of 
the Court, as in the case of preliminary decree for specific per- 
formance [see Abdul Shaker Sahib v. Abdul Rahiman 
Sahib (g){] or it may be that a suit may lie on the decree to 
compel the mortgagee to bring the property to sale, in view of 
the fact that a mortgagee, who delays to bring the property to 
sale, is frustrating the fundamental principle of the mortgage 
contract, and of the right to redeem as defined*in S. 60 of the 
Transfer of Property Act, both now merged in the final decree, 
that ‘his ultimate claim ig not to the property but 
to' his money, and to the recovery of that money 
by sale of the mortgaged property. However, that may be, 
1 am clear that the new procedure neither affects nor tequires 
any change Whatever from the old position, laid down i in the 
Fult Bench case, thas the right to redeem was in„issue in the 
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mortgage suit for sale anfl is therefore resjudicata’when a de- 
cree in that suit was*obtained. It may be noted incidentally . 
that two of the learned Judges in the Full Bench case-were of 


‘opinion [vide their judgments in the Full Bench case Mallikar- 


junadu Setti v. Lingamurthi Pantulu (10.);| that the 
order absolute for sale was a decree, in fact 
a final decree, and yet that view did not 
dissuade them from holding that the 2nd suit for redemption 
did not lie, even though in their view the first suit had only 
reached the stage of a preliminary decree, since no order abso- 
lute had been obtained. In the Full Bench case, che right to 
redeem had not been extinguished by any order absolute, and 
therefore subsisted. | Nevertheless the Full Bench were un- 
animous that the right to redeem was merged in the decree and 
was res judicata. My conclusion on this part of the case, 
therefore, is that to follow the Full Bench ruling even under 
the new procedure will inflict no new hardship on 
the mortgagor. ) 


I shall notice very briefly a few of the cases cited before 
us, dealing first with High Court cases and then with the Privy 
Council cases. The greater number are suits in which the 
first suit was for redemption and the second suit also for re- 
demption, and either the decree in the first suit did not provide 
fer foreclosure of the right to redeem, or, if it did, neither 
party had taken any steps to foreclose.Such decisions in Madras 
prior to the Full Bench case must be held to have been over- 
ruled, so far as they are inconsistent therewith for example, 
Periandi v. Angappa (11), which was however, not under the 
Transfer of Property Act, Vallabha Valia Rajah v. Veda- 
puratti (8) and Ramunni v. Brahma Dattan (12) which 
rejected the then Bombay doctrine of ‘construc- 
tive forclosure by res judicata [see Gan Savant Bal Savant v. 
Narayan Dhotd Savant (13) |, even when the decree in the 
first suit did not provide for foreclosure. The case Maloji 
v. Saga (14)? though there the second suit was not for re- 
demption but by a mortgagee for sale, also followed the res 
judicata principle, holding that the mortgage was merged in 
and could not be separated from the redemption decree obtain- 


ed’ in the first, suit. The Allahabad Court foMewed’ suit in 





See 


ir? 
e . 8. (1895) I LR 19 M 40: 5 ML J 282 (F B). 


e 10. (1902) I L R 25 M 244: 12 M L J 279 ®F B). 
11. (1884) ILR7 M 423. 12. (1892) ILR 15 M 366. 
13. (e833), ,I L R 7 Bom 467. 14. (1888) I'L R 13 Bom 567. 
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Devid Hay v, Hazi-ud-din (15) and so did ana in Bapuji 
. Ramichandra v. Guja Malu Dhangar (16), which, however, 
must be taken to have been overruled by the Full Bench of 
Bombay ‘in Ramji v. Bandharinath (17) which has alteredethe 
previous view in Bombay. The Full Bench case in Vedapurathi 
v. Vallabha Valiya Rajah (1) already mentioned is also a case 
in which both suits were for redemption. To tome 
to cases in which the first suit was, as in the present case,” a 
suit for sale and an order absolute for sale had been obtained 
but no further action had been taken, this High Court in 
Ranga Aiyangar v. Narayanachariar (18), where the first 
decree was obtained in 1872 prior to the passing of the Trans- 
fer of Property Act held that the second suit for redemption 
was barred. In Rama v. Bhagchand (19) the later Bombay 
view prevailed that the suit was not barred by res judicata. No 
previous case in India is discussed in that judgment and only 
one English case is cited. Shaw Mehdi Hasan v. Ismail 
Hasan (20) a case under. the present Civil Procedure Code, 
adopted the Bombay view that the suit was not barred. An 
earlier Allahabad case reported in Sham Sundar Lal vs Har 
Narayan (21), takes the same view. So far as this Court 
goes then, the general principle of nes judicata has been applied 
to the case where the first suit was a suit for sale. l 
Coming now to the Privy Council cases, the earliest, is 
one of 1873, Gokuldas v.Kriparam (22). The first suit 
was by the mortgagee for sale. The decree in that case was 
a curious one which did not provide any opportunity to the 
mortgagor to come in and redeem, and in execution of which’ 
the mortgagee somehow got into possession. It was held 
that the mortgagor had never had his legal opportunity of 
redeeming and, therefore, a suit for redemption lay in the 
circumstances of the case. That is no authority in favour of 
the réspondent. In Hari Ravji Chiplunkar v. Shapurii 
Hormasji Shet (23) the question whether the mortgagor could, 
instead of suing for redemption on a decree for redemption, 


fall back on the original mortgage and claim to redeem it was 
not desided. -In Mahabir Pershad Singh v. Macnaghten (24) 


(3902) I L R25 M 300: 12 M L J 128. e 4 
15. Wa L R19 A 202. 16. (1917) I,L R 42 Bom 246. 
° 17@ (1918) I L R 43 Bom 334 (F B) i 
18. (1915) IL R39 M 896330 ML J 13. . e 
19. (1999) I LR 39 Bom 41. 20. (1920) I LR 428A 517. 
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23. (1886) IL R 10 Bom 416 (PC). 24. (1889) ILR x6 © 682 (P C). 


° . o 
+’ 


Ellarayan 
v. 
Ranga- 
swami 
Aiyar, 





Wallace, J 


e ® 
622 ‘THE MADRAS LAW JOURNAL REPORTS. © [VOL. 
Ellarayan where the mortgagee had.got a decree for sale and the mortga- 
Banga- gor "suéd toshave the'sale set aside and certain set-offs allowed, 
aoe it-was held that the second suit was barred By res judicata. The 
—— “case is not much to the point here. In Raja Papamma Rao 
e Wallace, J. Ramachandra Raju (25) the decree passed on a simple 
mortgage did not suggest foreclosure or necessarily anything 
more than an usufructuary mortgage. The case is explained 
at page 335 of the Full Bench case in Vedapurathi v. Vallabha 
Valiya Rajah (1). It again is no authority in favour of the 
respondent. In Fatyas Hussain Khan v. Bah 
e Narain (26) the first decree was in favour of the mortgagee 
for sale, and he had also got an order absolute for sale, and 
the plaintiff had in execution become the auction-purchaser. The 
second suit was by the auction-purchaser (defendant) in a suit 
on a‘second mortgage to redeem, the plaintiff’s purchase being 
subsequent to the defendant's. It was held that the defend- 
ant could not resist the plaintiif’s claim to possession. Inci- 
dentally it was laid down that an auction purchaser on foot oi 
a second mortgage could have and ought to have redeemed be- 
fore the sale under the first mortgage decree was confirmed and 
that his subsequent application to redeem was properly refus- 
ed. ‘There is nothing in any of these cases which runs counter 
to the general principles laid down in Vedapurathi v. Vallabha 
Vahya Rajah (1). In Sukhi v. Ghulam Safdar 
Khan (27) a prior mortgagee had obtained a de- 
cree for sale without joining a  ‘puisne mort- 
gagee and the latter sued, and it was argued that the prior 
mortgagee could not use his mortgage as a shield, because the 
mortgage was merged in the decree for sale and was, therefore, 
extinguished. The Privy Council held that under the altered 
Wording of the Transfer of Property Act and the Civil Proce- 
pa dure Code the mortgage was not extinguished and could be 
held up. as a shield. I do not consider that this ruling is 
authority for the proposition that, when a mortgagee has ob- 
tained a decree for sale, the mortgage as between himself and 
» his mortgagor and all parties to the suit is not merged in the 
o decree in'the suit. The decision merely declares that by the 
decree the security is not extinguished so far as fo prevent the 


À agitation. of rights under it which were not"decmibed by the 
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decree. ‘dt does not touch the qtestion agitating afresh 
rights ‘already concluded by the decree. + E 

The plaintiffs mortgage in the present case is MAA 
lite and his rights are, therefore, no higher than the rights. of 
the mortgagoy, and, as I have already said, the rights of re- 
demption as between the mortgagor and the mortgagee have 
been once for all merged in the decree in the suit for sale» The 
principle involved is that in all suits on mortgage which are 
successful the mortgage, so far as parties to the suit are con- 
cerned, is merged in the decree and the mortgagor's rights are 
only exercisable under the decree and do not exist any Jonger 
outside the decree. The right to redeem, therefore, can be 
exercised only as provided under the decree and not outside 
the decree. It follows then that, after a decree in a mort- 
gage suit, whatever the form of that decree, whether for fore- 
closure, sale or redemption, the parties to the mortgage and to 
the suit and their legal representatives or assignees cannot 
maintain in future any separate suit or any claim arising out 
of the mortgage [see dmeenammal v. Meenakshi (28) |. The 
proper test, I think, is, does the decree provide for gvery 
relief obtainable by the parties under the mortgage and leave 
none unprovided for? It appears to me that it does. It 
may be noted that the form of final decree, Form 10-A of 
Sch. I-D is the same in a suit for sale as in a suit for redemp- 
tion, in the case of a simple or usufructuary mortgage whten 
payment has not been made, and that sub-clause (3) in O. 34, 
R; 8 does not apply to sub-clause (4). In the case of a 
final decree for redemption under a simple or usufructuary 
mortgage it cannot be doubted that the right to redeem ceases 
with the passing of the decree. Why should it be deemed 
otherwise in the case of a final decree of exactly the same worce 
ing’ in a suit for sale? 


The learned Judge from whose judgmene this appeal is 
preferred has distinguished the case of Ranga Aiyangar v. 
Narayanachariar (18) by saying that, if the Judges ¢here had 
been dealing with a ‘decree unexecutable by a 
mortgagor, the decision would have been different. 
I do no? think it follows. Under a °prelimi- 
nary decree? it? is as open to the mortgagor as to the 
mortgagee to pt the final decree and the fact that the 
former’s neglect results in a final decree which is not eXecuta- 
— e m SESE ree 
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ble bhim cannot resuscitéte the right to redeem which is gone. 
When * the, learned Judge holds that the right of . 
the mortgagor to redeem property has not been taken away 
upon the passing of the final decree for sale, | musty for rea- 
sons I have already given, with respect differ from him. The 
learned Judge relies mainly on Ramji v. Bandhari Nath (17) 
which lays down that the right to redeem 
is not a matter in ,issue in a suit for sale. I have 


already given my opinion that, if the right to redeem can 


be foreclosed, as it can, in such a suit, it is very difficult to hold 


that it is not a matter in issue in the.suit. I must, for rea- 
sons given above, hold that the learned Judge’s decree 
should be reversed. I would reverse “it and restore the 


decree of the Lower Appellate Court with costs to the defend- 
ant throughout: 

Madhavan Nair, J. :__The defendant-appellant as usu- 
fructuary mortgagee with a personal covenant to pay sued in 
O. S. No. 430 of 1912 for the sale of the suit properties. 
A preliminary decree was passed in his favour on the 14th of 
October, 1913, in which time was fixed for payment till the 
14th of November, 1914. A final decree was passed on the 
asth of February, 1915. While this suit was pending, the 
mortgagor gave another mortgage of these properties to the 
plaintiff's father. In O. S. No. 289 of 1918 the plaintiff 
respondent obtained, a decree for sale without making the de- 
fendant a party to the suit and purchased the property himself. 
He then instituted the present suit for the redemption of the 
mortgage in favour of the tlefendant. 

The question for decision is whether the decree in O. 5. 
No. 430 of 1912 operates as res judicata in the plaintiff-res- 
Pondent's suit for redemption. Devadoss, J., reversing the 
concurrent judgments of the Lower Court, rejected the plea of 
res judicata and remanded the suit for disposal. This decis 
sion is the subject-matter of the Letters Patent Appeal. 

In my opinion, this case must be decided by applying the 
principle of the decision it Vedapurathi v. Vallabha 
Valiya Rajah (1). In that case a, Full Bench 
of thes Court held that, where æ suit for 
rédemption has been instituted and a decree fey redemption 
had been “passed therein but not executed, a subsequent suit 
is notenaintainable for the redemption of the same mortgage. 
It is no @loubt true that in the present case the détree in the 
1. (1902) I L R 25 M 300: 12 M L J 128. 

e 31. (1918) I L R 43 Bom 334 (F B). 
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prior suit'was one for the sale of*the properties and aot for  Ellarayan 
redemption; but if we have regard ‘to the real nature cf Kanga 

the decree for sale passed under Ss. 88 and 89 eae 


of the Transfer of Property Act, it will be found that this dif- _-— 
ference does not really make the decision inapplicable. It is rere ay S 
not denied that the decree in O. S. No. 430 of 1912 gave the £ 
mortgagor who was the defendant in that suit a right to obtain 
possession of the suit property by paying the decree amount - 
within the time fixed by the Court. In Vedapurathi v. Vallabha 
Valya Rajah (1) Sir Bhashyam.Aiyangar, J. states thus :— 
“Whether the decree be in a suit for foreclosure or s 
in a suit for sale or in a suit for redemption, there 
is in each ‘a rconditional decree for redemption 
in favour of the mortgagor, the condition being the payment 
by the mortgagor of the amount decreed on or before the day __. 
Sool 6 enta “Decrees for specific performance, decrees res- 
pecting rights of easements and similar decrees are often made 
conditional, but they are none the less ‘final judgments’ having 
the force of res judicata.” The learned Chief Justice said, 
“ The Legislature has laid down what is the ‘ matter ineissue ’ 
ina redemption suit. In order to succeed the mortgagor has 
to show that he is entitled to a decree ordering that if he pays 
off the mortgage debt in pursuance of the order of the Court, 
the mortgagee shall re-transfer the property and if necessary 
put him in possession. The matter in issue is —aye or nó— 
is the mortgagor entitled to the decree which, if he succeeds, the 
Court is required by S. 92 to make?” ‘The same matter 
is in issue in a mortgagee’s suit for sale. The form of the - 
decree shows that it contains a conditional decree for redemp- 
tion. The right to redeem having been thus once adjudicated, 
the decision in which it was so done must operate as res 
judicata in a subsequent suit for redemption. [It is true that 
“even after the order absolute for sale under «©. 89, it is open 
to the mortgagor to pay up the mortgage amount and thus 
aver the sale [see Adipuranam Pillai ve Gopalaswami ~~ 
“Mudali (7)\| ; but this does not mean that the right to f 
redeem still survives. The payment is made by the mortga- % 
gor not undet the Transfer of Property Act but in the capacity 
of a jadgnagmt-@ebtor under the provisions of the Cédde “of 
Ciyil Procedure. whe substantial right involvéd@ in the suit, 
viz., the right to redemption being, thus merged”in, the decree, ° 
though th@ decree is one for sale, the same right cannot again 
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arayan be puten issue in another slit. Applying theeprinctple of the 
Ranga- decision n Vedapurathi v. Vallabha Valiya Rajah (1) it*was 
niya. , held by. Sadasiva Aiyar and Napier, JJ. in" Ranga Aisangar 
ar a Nerayanachariar (18) that a subsequent suit instituted by the 

Nair J. mortgagor for redemption of the mortgage was. barred by 
i res judicata by the decision in a prior suit for sale instituted by 
the mortgagee in which a decree had been passed containing a 
direction in favour of the mortgagor who was a defendant 
therein for recovery of possession of the property and which 
decree was not executed by either party. 

. > The learned,vakil for the respondent argues that the deci- 
sion in Vedapurathi v. Viallabha Valiya Rajah (1) is inapplica- 
ble to the present case, also because of the alteration in the law 
regarding the nature of the decree to be passed in mortgage 
suits for sale of properties introduced by O. 34, Rr. 4 and 3 
which repealed Ss. 88 and 89 of the Transfer of Property Act. 
By the repeal of the old sections of the Transfer of Property 
Act there are now two decrees in all mortgage suits—the pre- 
liminary decree and the final decree. The preliminary de- 
cree cannot be executed, the executable decree being the final 
one. It is argued by Mr. Venkatachariar that, since under 
the Code of 1908, the preliminary decree is now inexecutable, 
all that is stated in Vedapurathi v. Vallabha Valiya Rajah (1) 
with reference to the operative character of such decrees become 
inapplicable to cases arising under the present Code. He also 
argues that since by the omission in O. 34, R. § of the words 
“and thereupon the defendant’s rights to redeem and the secu- 
rity shall both be extinguished” which occurred at the end of 
the old S. 89, the relationship of the mortgagor and the mort- 
gagee still subsits in spite of the final decree, it is open to the 
nfortgagor to institute a second suit for redemption. 

In my view, the non-executability of the decree and the 
alleged continuaace of the relationship of the mortgagor and. 
the mortgagee even after the passing of the final decree do not 

N affect the application of the principle of the decision in Veda- 
\ purathi v. Vallabha Valiya Rajah (1) to the facts 

e of the present case. The question, that, we 

have to decide is purely one of res judicata. A properly fram- 

ed"preliminary decree contains a direction eabkgg the mort- 
gagor-defendlant to pay the money declared to be due on fhe 
e mortgage to the mortgagee within the prescribed period in 
which evént the mortgagee shall deliver the propefy to the 
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mortgagor. , By paying the amouht prescribed in the prelimi- 
nary decree | it is open to the mortgagor to obtain a final decree. 
Since he did not do so in the present case, the right of redem- 
tion which has become merged in the decree cannot be re-epen- 
ed again in a subsequent suit. It may be observed that the 
learned Chief Justice in Vedapurathi v. Vallabha Valiya 
Rajah (1) did not rest his judgment on the executabiltty of 
the decree for he had on the same day delivered judgment in 
another Full Bench case [see Mallikarjunadu Setti v. Linga- 
murths Pantulu (10)3:) in which he heid that an order passed 
upon an application made under S. 89 of the Transfer of 
Property Act corresponding to O. 34, R. 5 of Act V of 1908 
was not an order made in execution proceedings. Sir Bash- 
yam Aiyangar also bases his judgment on principles of res 
judicata embodied in S. 11 of the Code of Civil Procedure 
though as a supplemental ground, the learned Judge states 
that the second suit is barred by the provisions of S. 244 also 
inasmuch as the applications under Ss. 89 and 93 were appli- 
cations in execution. As regards the continuance of the rela- 
tionship of the mortgagor and the mortgagee, it cangot be 
said, as has already been pointed out, that the payment which 
the mortgagor-defendant is entitled to make to avert the sale 
is made by him as a mortgagor. He pays only in the capa- 
city of a judgment-debtor under the provisions of the Code of 
Civil Procedure. | Whether on making such payment he" is 
entitled to be put in possession of the property is a doubtful 
question which it is not necessary to decide in this case though 
the case in A dipur anam Pillai v. Gopalaswami Mudali (7) 
decides that he is so entitled. 

In the course of his arguments, Mr. Venkatachariar re- 
ferred particularly to three decisions, namely, Hari Ravi 
Chiplunkar v. Shapurji Hormasjt Shet (23), Raja Papamma 
“Rao “v. Ramachandra Raju (25) and Gokaldas v. Kripa- 
ram (22) in support of his contention that the second suit 
for redemption would lie. The first twoecases have been 
explained by Sir V. Bhashyamt Aiyangar, J. in Vedapurathi v. 
Vallabha Vakiya Rajah (1). In Hari Ravji Chiplunkar v. 
Shapuryi FRormasji Shet (23), their Lordships of the 
. Privy Coungm though they cite the decision in Périahdi 
v. dngappa (11) do not express any opinion nhe question 

r. (1902) I LR 25 M3q:12ML] 128. à è 
@ 7. (1908) ILR 37 M 354: 18 M L J 259. e 
1o. (1900) I L R25 M 244: 12 ML J 279 (FB). 11. (1884) ILR 7M 423. 
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eae whether the plaintiff could fall back upon the qriginal mort- 
Ranga- gage and the case therefore does not afford any help in ' ans- 
a wering the question whether a subsequent shit on the * same 





mortgage is barred by S. 11 of the Code. The decision in 
WA Raja Papamma Rao v. Ramachandra Rajw (25) really 
e depended on the construction of the prior 
decree passed on the mortgage which contained the condition 

- that “If the debt is not discharged according to the instalments, 

you should recover the same by means of the mortgaged pro- 

perty, the crops of our cultivation and our other property and 

í from our person, according to your wish.” The learned 
Judges held that the prior decree in effect put the mortgagee 
in the position of the usufructuary mortgagee and therefore the 
mortgagee could be redeemed by a fresh suit. The decision 
in Gokuldas v. Kriparam (22) is also based on the construc- 
tion of the prior decree passed in the case under which the 
mortgagee got into possession. It was held that as that de- 
cree did not extinguish the mortgagor’s right of redemption, 
a suit by him for that purpose was not barred. 

Fhe decision in Ramji v. Pandharinath (17) took the 
view that a second suit for redemption would lie. Mr. Justice 
Devadoss has in effect followed that decision. The view of 
our own High Court in, Vedapurathi v. Vallabha Valiya 
Rajah (1) is different from that of the Bombay High Court. 
M?. Venkatachariar has not been able to persuade me that 
the decision in Medapurathi v. Vallabha Valiya Rajah (1) 
does not lay down the correct law. I do not think it is neces- 
sary to discuss the various other decisions referred to by him 
in the course of the argument, as they do not in my view di- 


rectly bear on the question under consideration. In my 
opinion, the plaintiff’s suit is barred by the operation of the 
paee doctrine of res judicata. I would therefore set aside the 
decision of the,learned Judge and dismiss the plaintiff's suite 
; with costs throughout. 
N T.V. œ A ppeal allowed and suit dismissed . 
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“7+ | PRIVY COUNCIL. , 

(On appeal from the High Court of Judi¢ature at Allahabid.) ) 
'PRÈSENT :— Lord SHAW, LORD PHILLIMORE, SIR JOHN 


Edge; Mr. AMEER ALI AND LORD SALVESEN. ° 


Kunwar Chiranjit Singh ise A ppellant™ 


x 


v. 
Rai Bahadur Har Swarup, (deceased) 
represented by Gayan Swarup and others ... Respondent. 


Contract of sale—Supersession of—Acceptance of. earnest money and portion Pi: 
of price contrary to terms of contract if a—Bréach of contract by vendee—Earnest oe 
money—Amount paid towards price—Vendee’s right to regover. Chirantt 
The plaintiff-appellant entered into a contract with the defendant for the Singh 
purchase of an estate belonging to the latter. One of the terms of the contract Rai Baha ii 
of sale was as follows:— Har Swarup. 
28th July, 1914, from defendant to the plaintif — 
“Willing on old terms, namely, earnest 20,000 balance in two moieties, first 


payable on executing conveyance, last within six months net cash we receive 





4 lakhs and 76,000.” 

On the 2nd August a reply was sent accepting the proposal. 

-The plaintiff did not pay the earnest money eo nomine, but on 28th August, 
1914; he sent two cheques, amounting iz cumulo to Rs. 1,65,000, the receipt being 
granted for these sums “towards the sale price of the Markham Grant Estate” 
(the estate contracted to be sold) “out of the consideration of Rs. 4,76,000.” 

Then, on 6th September, 1914, the plaintif wrote to the defendant to sav 
that he was unable to purchase the estate, and that the defendant was at liberty 
to sell it to another. 

In a suit brought by the plaintiff to recover the sum of Rs. 1,65,000 pdid 
by him to the defendant, Aeld, (1) that there was a complete contract of sale, 
and (2) that the plaintiff, having broken the contract, lost his earnest money 
of Rs. 20,000, but was entitled to recover Rs. 1,45,000 the balance of his payment 
to account. 

Earnest money is part of the purchase price when the transaction goes 
forward; it is forfeited when the transaction falls through, by reason of the 
fault or failure of the vendee. . 

Held, that the acceptance of Rs 1,65,000 by the defendant and the grant of 
de receipteby him stating that it was towards the sale price did not amount to a 
o® 


supersession of “the former contract. 


It was merely a financial. modification in the interests of the purchaser, who 
appeared to be unable or unwilling fully to meet the terms®of the centract. [L 


Appeal from a judgment and decree of the Allahabad 
High Court reversing a decree of the Subordinate Judge's 


Court. _ 
A.M. Dunne, K..C. and B. Dube for appellant. 
"De Gruyther, Ke. C. and J. M. Parikh for géspondent. 


ist December, 1925. The Judgment of the Board was 
delivered by ° 





P C Appeal No. 80 of 1923. | ist December, 1925. 
e e 
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P. C. LORD SHAW :—The’main appeal has referente to a con- 


—— a 


Kunwar tract of sale of the Markham Grant Estate belonging to the. 

Chiranjit defendant Jyotish Sarup. The contract Was entered into with 
“> the plaintif-appellant. The High Court, reversingsthe judg- 

ment of the Subordinate Judge, held that there was a complete 


v. 
@ Rai Bahadur 
Har Swarup 


e — contract of sale. In the opinion of the Board the High 
Mord Shaw. Court, in this particular, as in the others aftermentioned, was 
; right. i l 
One of the terms of this contract of sale was as 
follows :_ . 
® 28th July, g914, from defendant to the plaintiff:— 


“Willing on old terms, namely, earnest 20,000 balance in two moieties, first 
payable on executing conveyance, last within six months net cash we receive 
4 lakhs and 76,000.” i i 

On the 2nd August a reply was sent accepting the proposal. 

From that point forward, however, the appellant appears 
to have encountered financial difficulties in carrying out the 
contract. He set about endeavouring to secure the property 
on modified and easier terms. He did not pay the earnest 
mongy eo nomine, but on the 28th August, 1914, he sent two 
cheques, amounting in cumulo. to Rs. 1,65,000, the receipt be- 
ing granted for these sums “towards the sale price of the 
Markham Grant Estate out of the consideration of 
Rs. 4,76,000. ” . 

* It is contended that this formed a supersession of the 
former contract. The Board agrees with the apinion of the 
High Court that this is not so. It was merely a financial 
modification in the interests of the purchaser, who appeared to 
be unable or unwilling fully to meet the terms of the contract. 

Then came, on 6th September, 1914, a letter from the 
Purchaser’s representative in these terms :— : 
“In continuation of my telegram, dated the 3rd instant from Simla, 


I have to inform yq} that, owing to certain unavoidable circumstances *Kunwat 
Chiranjit Singh of Kapurthala, is quite unable to purchase the Markham Grant 
è Š . . 
Estate in, the Dehra Dun district. You are hence quite at liberty to settle your 
terms and Make up the bargain with ang’ other purchaser.” 
. It is accordingly plain that the purchaser was unable or 


unwilling to complete the contract, even in its modified terms. 

i e According to the judgment of the High Kourt,. which 
again, in thgir Lordships’ view, is correct, the purchaser must, 

e having broken the contract, lose his earnes®money of Rs.20,000 
but must, be repaid Rs. 1,45,000, the balance of his payment 
to account. The appeal is brought with the object of his also 
obtaining*repsyment of the earnest money. 
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In the ‘opinion of the Board, av. mentioned, the orginal 
“Contract of sale was not superseded. —It-was carried ferward 
“with the modifications alluded to and in particular there is 
nothing to suggest that the owner of the Estate agreed to sagrt- 
fice the stipulated earnest. 

Earnest money 1s part of the purchase price when the trans- 
action goes forward: it is forfeited when the transaction falls 
through, by reason of the fault or failure of the vendee. 

The application of this principle to the contract in ques- 
tion settles the case. 
A cross-appeal was presented. truly for the purpose . of 


` endeavouring to meet circumstances which have not arisen, 


namely, the Board’ possibly coming to an opinion that the 
original contract of sale had been wiped out. 

Their Lordships will humbly advise His Majesty that 
the main appeal fails with costs. As to the cross-appeal there 
will be no order except that there be no costs to either side. 

Solicitor for appellant: H. S$. L. Polak. 

Solicitors for respondent: T. L. Wilson and Co. 

A. de M. Appeal dismissed. 


PRIVY COUNCIL. 
(On appeal from the High Court of Judicature at Patna.) 


PRESENT :__Lorp SHAW, Lord PHILLIMORE, SIR JOHN 
EDGE, Mr. AMEER ALI AND LORD SALVESAN. 


Maharaj Bahadur Singh TE Appellant” 
v. 
Seth Hukum-Chand and others... Respondents. 


Religious Endowment—Jain religious community—Buildings long ago dedi- 
cated to common use of two sections of—lIimprovement-subsequent of, by one of 
sections—E fect—Lwxclusive right im that section not created thereby—Sites dedi? 
cated to religion of Jains generally—A ppropriation of, by one of sections—Evi- 
dence—Ruilding erected thereon by that section without interference—E fect of, 
after long lapse of time—Concurrent findings of fact—Rule as to. 

Ancient, buildings already dedicated to the common use of both sections 
of the Jain religious community weregfound subsequently ‘to have Seen rebuilt 
or largely improved by the Swetambaras, the richer of the two sections. Held, 
that that gontributjon to the common religious buildings could create no-exclusive 
right in the Swetathbaras. e 

It iş epossiblgg@for one of the sections of the Jain religious community “to 
appropriate -sites dedicated to the religion of the Jains, generally; and the 
fact that that section with®ut interference built upon them is Ater a long lapse 
of time sufficignt -evidence of appropriation. 


Usual .rule of accepting concurrent conclusions of fact adhered to. 
*P C Appeal No. 36 of 1924. 4th December, 1925. 
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. DeGruyiher, K.C., G. R. Lowndes, K: C. “and 
B. Dube for appellant. 


A.M. Dunne, K. C., E. B. Raikes and Caampat Rar ` 


Jain for respondents. . 


4th December, 1925. The Judgment of the Board was 
delivered by ii 

Lord PHILLIMORE :__The circumstances which have given 
rise to these consolidated appeals from the High Court at 
Patna are briefly as follows :__ 


The professors of the*Jain religion have been for a very 
long period divieled into two sections, the Swetambara (white- 
clothed) and the Digambara (clothed with the sky an expres- 
sion for the unclothed) . 


The division is so ancient that it is apparently uncertain 
whether it took place some little time before or some little 
time after the Christian era. There is some suggestion in the. 
papers before their Lordships that there are certair differences 
of doctrine, but the division is principally in matters of rityal 
and worship. Broadly speaking, the Swetambara after wash- 
ing the sacred i images, clothe them and decorate them before 
worship; while the Digambara remove all covering before they 
worship; and the ritual which is applied to the images, is also 
applied to certain sacred footprints. 

« The Jains recognise 24 highly saintly personages_men 
who have attained salvation or Nirvana, who are called Tir- 
thankars (finders of the ford, across the river of death). 
These four and twenty are counted in many respects as higher 
than the gods or some of the gods in the Hindu Pantheon. 

Twenty of them are believed to have attained Nirvana in 
the present cycle of the world’s history upon the Hill Paras- 
nath in the district of Hazaribagh in Bengal, wita the result 
that the hill is held in reverance by Jains. The hill 
itself has some femarkable natural features, and rises into 
several peaks. | Twenty spots apparently marked out by na-. 
tural feafures, are believed to be places from which the 20 
Tirthankars quitted earth; and at each of these spots, a foot- 
print of the Saint is worshipped. There is a smell enclosure 
cavered with a cupola, which at the present ngomgni is made of 
white marble: These spots have been set apart 
from remotesantiquity . The four renfaining Tirthankars 
quitted earth in other parts of India. In respeæ of them 
conventional spots have been since the year 1868 set apart and 
treated in’a similar way. 
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Upon’ the hill there are also æ. shrine toa lesser Saint 
called Gautama Swami, an important temple inane Of the 
highest parts of the mountain called Jalmandil, certain plat- 
forms set apart for religious contemplation and two Dharam- 


salas or rest-houses for pilgrims. The hill is much frequent- 
ed by pilgrims, who take the 24 shrines or _tonks in regular 
order, worshipping at each. ' 


According to the tenets of the Digambara, this worship 
must be performed fasting, and the whole hill is so sacred that 
from the moment they set foot on it, they must abstain from 
any office of nature, even spitting. The Swetambara do not 
so limit themselves. 


For many years the Rajah of Palgunj, in whose Zaminda- 
ri the hill is appears to have managed and kept if repair the 
temples and tonks and to have taken the offerings from the 
pilgrims. But in 1872 the Swetambara made an agreement 
with the Rajah for an annual payment, and proceeded to’ take 
the offerings for themselves and to manage and keep in repair 
thé sacred places. 


e 

As time went on, differences in respect of their different 
mode of worship and the confusion resulting from different 
sets of pilgrims desiring to carry out their own ritual led to 
disputes between the two sections; and proceedings were taken 
to have a “record of rights” under the Chhota Ñagpur Tenaney 
Act of 1908 established. A Record of Rights was framed 
by the proper officer, and a table was drawn up in which the 
whole hill was described. as “private unculturable 
land,” and then 48 items described as house, temple, tonk or 
platform, were enumerated, and the following description was 


added . ° 


“Temple and dharamsala referred to in this Khata in which all the 
Jains haye the right to stay and to make Puja (worship) without the permission 
or opposition on the part of any person.” S 


Whether the words “temple” and “dharamsala” refeyred only 
to the first two items, or whetRer it was intended that the des- 
cription should apply to all the 48 does not clear- 
ly appear. But whichever is the true construction, et was 
considered bygheeSwetambara to be unfavourable to ther. 
and accordingly the present suit was instituted én their behalf 
impeaching the record and claiming, hee 


“(b) What it be declared that the defendants as also the wh&le Digam- 


‘bari sect of Jains have no right to worship in the temples on the Pareshnath 


Hill in Gadi Palgunj, Sub-District Giridih, District Hazaribagh, without per- 
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s s 
mission of the Swetambari sect Si Jains and in a mode not approved by them 
and thate they cannot occupy the dharamsalas on the said Hill without similar 

e 
permission. 


‘“(c) That an order be passed directing the correction of the entry JD 
the Khas Khatian of Khewat No. 7 to the effect that the Digambari- sect of 
Jains can worship in the temples on the Pareshnath Hill only with the permission 
of the Sitambari Jains and in a mode approved by them and zan occupy the 
dharamsalas only with their permission.” 

When the case came on for trial, it was found that there 
were 31 edifices in dispute. Of these 5 (Numbers 26 to 30), 
which were structures or platforms for purposes of contempla- 
tion, were admjtted to be exclusively devoted to the Swetam- 
baras. In respect of the 20 tonks dedicated to or commemo- 
rating the 20 Tirthankars who found Nirvana from the hill, 
and the shrine of Gautama Swami, the Subordinate Judge 
found that both sections of Jains had an equal right of worship; 
while with regard to the remaining 4 tonks and the Jalmandil 
temple, he found that the Digambaras had no righ: to worship 
and could only do so with the permission of the Swetambaras; 
and as to the Dharamsalas he decided that they belonged - to 
the Swetambaras, and that the Digambaras could not use them 
except by permission. 


He appended to his’ finding an observation about the 
“usual practice” as to which their Lordships will make a sepa- 
rate reference subsequently. 


Appeal and cross-appeal were brought from this decision, 


but it was afirmed. And both parties have now appealed to 


His Majesty in Council. 


Much of the case turns upon disputed questions of fact; 
and upon all the important questions of fact subject to one 
„reservation, both Courts have come to the same conclusion, 
while nothing has been brought to their Lordships’ notice which 
would induce them to depart from their usual rule of accepting 
concurrent corfelusions of fact. 


Taking now the case of the 20 tonks and the ‘shrine of 
Gautam’ Swami, it is clear thaé they are of ancient.date, and 
that the holiness of the sites may go back to a time anterior to 
the division into Swetambaras and Digambaragyy ° 
“No doubt the Swetambaras being the picher sect have re- 
built or largely improved the present buildings." But if the 
ancient buildings were already dedicated*o the common use of 
both “sections, this contribution to the common regious build- 
ings can create no exclusive right. -Upon this short ground 
their Lordships think that the decision should stand. 
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Now as regards the 4 tonks commemorating the Trrthan- 
kars who attained Nirvana from different places im India. As 
to these there is no ancient appropriation of site. They were 
marked out and built upon by members of the SwetamBara 
section as late as 1868. No doubt Digambaras as well as 
Swetambaras have worshipped in them; but their Lordships 
agree with the Courts below that there'is no evidence that they 
worshipped in them as of right. They may well have done 
so by permission of the Swetambaras, and there is nothing in 
the papers to show that this permission will not continue to be 
given, subject to such conditions as the prio» claim of the 
Swetambaras may demand. 


It was urged before their Lordships that there was no legal 
appropriation of the site of these tonks; but counsel for the 
Digambaras, while urging this argument, requested their Lord- 
ships to decide no question of title with regard to the owner- 
ship of the hill, stating that there was a suit pending in India 
which involved this question. | 


Confining themselves therefore to what appears im the 
papers in the present case, their Lordships would gather that 
at any rate there was no title in the Digambaras which could 
prevent the Swetambaras from lawfully acquiring possession 
of the 4 sites. | 


If the title be in the Rajah, there is quite suff- 
cient evidence of a grant by him for this purpose. 


The only conflicting suggestion was that in some manner 
the whole hill had become vested in the whole Jain religious 
community or was held by the Rajah in trust for that purpose. 


Their Lordships neither affirm or disafirm this conten- 


tion; but if it were proved, it would not in their opinion affect 
this case. 


Thé hill is-said to be of an area of about 25 square miles, 
rough, and as stated in the record of rights,*‘unculeurable.” 


Supposing it to be dedicated to the religion of the Jains, 
generally, it vas still possible for the Swetambaras to appro- 
priate these foug sites, and the fact that they without inter- 
ference built upon them is at this lapse of time sufficient 
evidence of approp®iation. ji ° . 

Theft remains for consideration the temple of Palmandil. 
As to this it is admitted that in the central chamber the images 
or idols are those of the Swetambaras, and that two of the four 
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side clkambers are used to-contain some. of their paraphernalia 
of worship: «T'he Swetambaras say that the other two chambers 
either are empty or are used as lumber rooms. f 


"The Digambaras say that their images were there’ and 
were worshipped there and have been improperly removed by 
the Swetambaras - 


It seems certain that the images were not there at the time 
when the settlement officer made the inquiry with a view to 
the record of rights; and the view of the Subordinate Judge 
was that no consecrated images had ever been there. 


The High Court thought that the evidence of the one wit- 
ness of respectability who said that he worshipped Digambara 
images in one of these rooms in 1909, was worthy of credit, 
and that possibly the evidence might be reconciled by supposing 
that some of the Digambara images had been stored there for 
a time. ` 


This is the only substantial point on which the two Courts 
differed; but the Judges of the High Court thought that such 
user ås they found, which might well have been permissive, 
gave no title to the Digambaras; and it is enough for their 
Lordships to say. that they agree in this conclusion.. 


As to the Dharamsalas, the Digambaras owing to their 
special ascetic tenets have not found and will not find much 
need to use them. At the time when they were built, the sites 
had not been specially consecrated or otherwise appropriated. 
They were built by the Swetambaras, and both Courts have 
found that such user as the Digambaras have had of them was 
by permission of the Swetambaras. On the question of title, 
their Lordships need only refer to what they have said with 
regard to the 4 tonks. In this respect as in the others, the 
cross-appeal fails. . . 


Before parting with the appeal their Lordships’ have a 
further observatfon to make. 


© 
When the learned Subordinate Judge was dealing with the 
history of the case, he laid considerable stress {pon the fact 
that, possibly for reasons connected with theig ascetic rules, the 
Digambara pilgrims usually began their cycle of visitation of 
the tonks earbier in the day than the Swet&mbaras, so that ‘the 
covering arid adornments put by the Swetambaras waquld usually 
remain untouched till the following morning. And he 

finished hes judgment by saying : 


ae t 
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Kali find so far as the 20 tonks are concerned, one gect has no eight to 
restrict’ the others as to its mode of worship, provided the usual practice referred 
to above js observed.” ° 
In his actual decree he made no reference to this proviso. He 
was subsequently prayed to: amend his decree by inserting this 
proviso, and he refused. 


The Judges in the High Court agreed with this dectsion. 


Indeed, they thought that the practice had not been as uniform ` 


as it appeared to the Subordinate Judge to have been. 


Before their Lordships greatestress was laid by counsel 
for the Swetambaras upon the necessity of either inserting this 
proviso or making, some regulation limiting the hours during 
which the Digambaras might worship. 


Their-Lordships find themselves unable upon the material; 
before them, to comply with this request. 


Nor do they think it necessary, as it was urged in the alter- | 


native, to remit the case to the High Court, with directions to 
make some such regulation. 


If after or in the working out of this judgment, ' „there 
should be collision between the worship of the two sections in 
the 20 tonks, or any difficulty should unhappily occur in the 
conduct of orderly worship, such a matter could be regulated 
by competent local authority. 


Their Lordships will humbly recommend His Majesty 
that the appeal and cross-appeal should be dismissed with costs. 

Solicitor for appellant: H. S. L. Polak. 

Solicitors for respondents : W. W. Box and Co. 

A. deM. Appeal dismissed. 
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PRIVY COUNCIL. ° 


(On Appeal from the High Court of Judicature at Lahore. ) 
PRESENT :__VISCOUNT FINLAY, SIR Joun EDGE, Mr. 

AMEER ALI AND Mr. JUSTICE Durr. . : 

Ahmad Khan and others ° ... Appellants* 


v. 
. e 
Musammat €hanni Bibi ... Regpondent. 
Custom—Inl@ritatice—Punjab agricultural tribes—Khattar tribe—Femal?s- - 
Exclusion of—Self-acquired property of father or brother—Exclysion of females 
from—Custom against—Proof of—Evidence—General evidense of its existence 
by members of family or tribe—A dmissibility—A bsence of . proof, of specific 
instances—Efect—Self- -acquired property within meaning of custom—W hat 


#P C Appeal No. 74 of 1924. 28th ‘Jelly, 1925. 
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e se. ; 
amouniseto—Finding, of fact—Interference with—Grounds—Inadmissible evidence 
—Admisstom of Such evidence forming only one item in mass of evidence 
Effect. . 


The appeal arose out of a suit brought by the respondent to establish her 
title in respect of certain lands belonging to one A, deceased. * The respondent 
was the sister of 4, and the defendants-appellants were his collaterals, The 


parties, belonged to one of the agricultural tribes of the Punjab, called the 
Khattar. 


The plaintiff whilst admitting the existence in her tribe of a custom under 
which a daughter or a sister was excluded in favour of collaterals from in- 
heritance in respect of “ancestral property, denied its application to “self- 
acquired property.” She stated that there was no special or general custom 
prevailing in the Khattar tribe under which collaterals deprived a daughter 
or a sister of the right of succession to property acquired by the father opr 
brother. The defendants pleaded that by the custom prevailing in the tribe 
or in the family, females were ‘excluded from succession irrespective of the 
character of the property whether it was ancestral or self-acquired. l 

The two points for decision were (1) whether property called Surag Salar 
constituted “self-acquired property” within the meaning of the custom alleged 
and (2) whether the custom alleged by the plaintif had been proved. 


Held, on the evidence, affirming the Court below, (1) that the custtm 
alleged, by the plaintiff had been proved, and (2) that Surag Salar was “self- 
acquired property” within the meaning of the custom. 


As regards the custom the Sub-Judge put aside the large body of evidence 
on the plaintiff's side merely on the ground that specific instances had not been 
proved. Held, that he erred in doing so, and the High Court was right in 
holding that a custom of the kind alleged in the case might be proved by 
general evidence as to its existence by members of the tribe or family who 
would naturally be cognisant of its existence and its exercise without controversy. 

} 


Held also, that the finding of the High Court in favour of the custom 
could not be interfered with on the ground that a piece of inadmissible evidence 


was admitted by it, as it formed only one item in the mass of evidence relied 
upon in support of the custom. 


* Appeal from a decree of the High Court (Abdul Raoof 
and Abdul Qadir, JJ.) in Civil Appeal No. 2741 Of 1917, 
dated 25th May, 1922, reversing in part a decree of the Sub: 
ordinate Judge of Attock at Campbellpur. : 


L. Ide Gru}ther and E. B, Raikes for appellants.- 


A. Majid for respondent. O w 
28th July, 1925. The Judgment of the Board was 
delivered by ee 


Mr. MEER ALI :— This appeal arjses out of a suit 
brougkt byethe respondent Musammat Channi Bibi in the Court 
of the District Judgesat Attock, for the establishment of, her 
title in regpect of certain lands which she claimed by right of 
succession to her deceased brother Ali Waris Khan. 
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Both trace their descent from one Zulfikar Khan through 
his ‘soe Mahmud Khan. Mahmud had two wives, named 
respectively * Sataro and Gohar Bano.’ By Sataro he 
had three sons, respectively named Ahmad Khan, Amir Khan 
and Mohamed Khan. By Gohar Bano he had also three 


sons named Khan Mulak, Baland Khan and Hidayat Khan. 


{t is in evidence that Mohamed Khan died in 1902, leaving 
him surviving two widows Musammat Ilahi Khanam and 
Musammat Nur Jehan. The latter died in 1905. By Ilahi 
Khanam, who lived until 1915, Mohamed Khan had a son, 
Ali Waris and g daughter, the plaintiff in this case. Ali 
Waris died in 1904 ; and the litigation rélates to his inherit- 
ance. 

The defendants are the descendants of the brothers and 
half-brothers of Mohamed Khan. 


The parties belong to one of the agricultural tribes of 
the Punjab, called the Khattar. 

The plaintiff whilst admitting the existence in her tribe 
of a custom under which a daughter or a sister is excluded in 
favour of collaterals from inheritance in respect of “ancestral” 
property, denies its application to “‘self-acquired property.” 

She states that there is no special or general custom pre- 
vailing in the Khattar tribe under which collaterals like the 
defendants deprive a daughter or a sister of the right of 
succession to property acquired by the father or brother. 


The defendants plead that by the custom prevailing in 
the tribe or in the family, females are excluded from succession 
irrespective of the character of the property whether it was 
ancestral or self-acquired. The parties went to trial on that 
Issue. 


There are two properties in dispute, one called Surag 
Salar, the othereKharala. The Senior Sub-Judge of Attock’ 
before whom the case came for trial, found as a fact that Surag 
Salar wase''self-acquired property” within the meaning of the 
custom alleged by the plaintiff, and that Kharala, save and 
except 416 Kanals of land, was “ancestral”. But as regards 
the plaineiff’s claim he held that she had failed for absence of 
specific instances to establish satisfactorily the Bustom' under 
which she cltimed her brother’s inheritancg. He accordingly 


° dismissed her suit in respeet of both the properties. 


a 
The High Court ôf Lahore, on the plaintiffs appeal, have 


“ given her a‘decree in respect of Surag Salar and the 
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416 Kanais of Kharala which appears to have been adngittedly 


purchased by Mohamed Khan, and dismissed her suit regard- | 


ing the ancestral village of Kharala. 

_The appeal to this Board is by the defendants, the golla- 
terals, who claimed the succession of Ali Waris in preference 
to Channi Bibi, the sister. 

The two points that have been raised before their. Lord- 
ships really form the kernel of the case : 

The first is : does Surag Salar, as has been found by the 
Courts in India, constitute in fact “self-acquired property” 
within the meaning of the custom alleged ? | 

The question whether Surag Salar was the “self-acquired” 
property of the plaintiff's father turns upon the construction 
of the revenue settlement which began in 1852 and was com- 
pleted in the year 1863. The settlement was in fact made 
with Amir Khan and Baland Khan representing the two 
-branches of Mahmud Khan’s family. | 

The settlement papers make it perfectly clear that prior 
to the settlement of 1863, the family of Mahmud Khan had 
no right in Surag Salar. That about the close of the Sikh 
rule his sons had forcibly ousted another family that had been 
settled at Surag Salar for over 40 years. As already stated 
they had no title in the property; they had installed themselves 
thereby force and on the establishment of British rule in the 
Punjab, when settlement proceedings were begun they apphed 
for settlement with them on the strength of certain advances 
or payments they had made to the Sikh Government. The 
settlement proceedings lasted several years and concluded only 
in.1863. 

In the course of the proceedings a thorough inquiry was 
‘made as to title and possession. In the Punjab the Settlement 

_ Officer in the early days of British Rule combined in his per- 

son :both judicial and administrative functions. He had to 
investigate into the actual conditions of the otcupation of lands 
in respect of which the settlement proceedings were instituted 
and to give effect to ascertafned facts in accordance with the 
result,of his, enquiry whether the occupation was by virtue of 
any right or title. There can hardly be any dispute that 
whilst-the settlement proceedings were proceeding Mahmud 
Kban had died, for the settlement was made" wigh his sons. 


Before the settlement officer there were tw parties array- 


ed againg each other as claimants to the property,o Surag 
Salar. Ghazan Khan represented the family which had been 
in possession of Surag Salar for over 40 years ` They were 
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placed, in. the category of plaintiffs ; whilst Amir ‘Khan: and 
Baland ‘Khag representing the family of Mahmud Khan ‘were 
the defendants. Both belonged to the tribe of Khattar. 

. It is not necessary in this judgment to refer in detail to 
the proceedings which culminated ini the settlement ; it is 
enough to state the result of the enquiry embodied in Robakar 
Ex. F-7. Ít runs thus :— ® 

“There is no doubt that the village originally belonged to the plaintifs, 
The defendants’ possession is of 22 years’ standing. The defendants suffered 
a loss of thousands of rupées. If they had not made the village abad, it would 
have been totally ruined. Now the point for determination is whether the 
plaintiffs suit is enteetainable or not owing to their ejectment which took place 
22 years ago. So it is clear that the plaintiff's suit has heen pending since 1852, 
i. e., for the last rr years. In other words, the defendants’ possession is con- 
sidered to have existed since 11 years before the institution of the suit. The 
period is a period during which such a suit is cognizable. It is less than 
12 years. Under these circumstances the plaintiffs suit is cognizable. The 
plaintiffs are original proprietors of the village. As a matter of fact, the 
defendants have no concern with the inheritance. The plea of the defendants 
that they purchased the village is worthless. They produce a sale-deed which 
is also worthless because they previously made no mention of the sale, nor-is 
there apy proof'in respect. thereof nor yet as to their possession before Sambat, 
1898. The plaintiffs were continuously in proprietary possession before the 
said Sambat. The opinion of Munshi Hukam Chand, Extra Assistant Com- 
missioner, is that either Rs. 10 per cent. should be fixed for the plaintiffs as 
taluqdari dues or the village held the parties’ property in equal half shares.” 

te k Y i T e- 

“Jt is therefore ordered that ‘the cultivated land of one-half of the 
village be considered as the property of plaintiff No. 1 and that of the other 
half as the property of the defendants. The objection raised by plaintiff No. 2 
as to two wells that they were separately sunk by the plaintiffs and that they 
should be given to them or to plaintiff No. x is worthless, because if the defendants 
had not made them abad, while they were in possession (of the village) they 
would have totally been ruined and useless. They are in working order. They 
should, therefore, remain the property of plaintiff No. 1 and the .defendants 
in equal half shares.” } 


Again, the proceedings before the Court of the Settkement- 


Officer (Ex. P-8) are instructive :— ° 
“The plaintiéPs ancestors again made the village abad after it had 
become desolate. They are, therefore,® considered owners. Only the de- 


fendants’ possession, which is of 20 years’ standing, is to be taken into considera- 
tion: But it is not worth consideration because the plaintjfi’s suit has been 


pending, si$ce the beginning of the British rule. An appeal was filed therein 


in the Commissioner’s Court which remanded the case to the District Court for 
. . ii y 
further enquity®which was made in this case: Under these circumstances, the 


. ejectmenf, for 12 “years during the, British rule is not worth consideration, be- 


cause if a gomplefe enquiry, had been made at that time, the plajntiffs would 

have got their right: Fhé defendants’ possession is considered to have existed 

since 8 -yeaT® before the British rule. The Extra Assistant Commissioner has 

two proposals to me, One of them is that the plaintiffs should get Rs yo per 
. e 


èe 
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pe 
cent. as taluġdari. dues. Under the above ciseumstances I consider the plaintiff's 
right ô be supefior thinking that the defendants had been® in actual „possession 
since 8 years before the British rule. The other proposal of thé Extra Assistant 
Commissioner is that in view of the fact that the defendants shared profit and 
loss, the village should be given to both the parties in equal half shares.” e 


The final decision of the Settlement Officer concerning the _ 


half share settled with Mahmud’s family is ‘contained in 
Ex. D-39, as follows :— 

“The proprietors descended from Zulfikar Khan and Fateh Khan will 
collect the produce of the entire land, cultivated by them and by the tenarts 
distribute it among themselves according tò the shares shown in the Khewat 
papers, and pay the Government revenue according to ancgstral shares in addi- 
tion to Rs. 17 per cent. on account of cesses as under.” 


In their Lordships’ judgment, the Settlement Officer 
having regard to the conflicting claims of the plaintiffs on one 
side and of the defendants on the other, made an equitable 
division of’ the property between the two sets of claimants. 
The plaintiffs (Ghazan’s people) had the original title by long 
occupation ; the defendants had ousted them to a considerable 
extent and had undertaken some liabilities in respect of the 
payment of revenue, etc. The Settlement’ Officer, thertfore, 
came to the conclusion that it would be equitable to settle 
half of the lands with the descendants of Khazan Khan who 
were the plaintiffs in the proceedings, and give the other half 
to the descendants of Zulfikar Khan. Surag Salar was thus 
in no sense ancestral property.—it had not been acquired ‘by 
their ancestor Zulfikar, or Mahmud Khan and handed down to 
their successors. The settlement was effected in fact with 
Amir Khan and Baland Khan as representing the family of 
Zulfikar Khan and the title of proprietors was declared to be 
with them for the family. The direction contained in docu- 
ment D: 39, page 180, shows the character of the settlement 
with the defendants’ family. 


Their Lordships are clearly of opinion that the judgment 
of the Subordinate Judge and of the learned Judges of the 
High Court with regard to Syrag Salar is right. ° 

As regards the custom in respect of which the two Courts 
in India have? differed, their Lordships think the Sukprdinate 
Judge was in errer in putting aside thé large body of evidertce 
on the plaintiff's side merely on the ground that spetific instan- 
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Judges of the High Court are right in holding ‘that a cus- 
tom of the kind alleged in this case may be proved by general 
evidence as to its existence by members of the tribe*or family 
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who would naturally be cqfnisant of its existence, and its exer- 
cise Without controversy. 

There is a large body of oral evidencé establishing the 
custom, wholly unrebutted by the defendants who have relied 
exclusively on the Riwaj-i-dam. The Judges òf the High 
Court have commented on these documents, and their Lord- 
shipsesee no reason to differ from them. 

The Judges of the High Court have referred to the evi- 
dence. of Sirdar Mohammed Hyat Khan, a distinguished officer 
of the Government, which if admissible would be conclusive in 
the case; but it is urged by the appellants counsel that it can- 
not be put in “evidence as it is not in compliance with the re- 
quirements of the Indian Evidence Act I of 1872. Their 
Lordships are not prepared to say that in the circumstances of 
the case it was erroncously admitted but assuming it is inadmis- 
sible it forms only one item in the mass of evidence on which 
the. plaintiff relied and which has been thoroughly examined by 
the High Court. 

On the whole their Lordships are of opinion that this 
appeal should be dismissed and they will humbly advise His 
Majesty accordingly. The appellants will pay to the respon- 
dent the costs. . | 

Solicitors for appellants : Rankan, Ford and Chester. 

Solicitors for respondent : Francis and Harker. 


* A.deM. Appeal dismissed . 


PRIVY COUNCIL. 
(On Appeal from the Chief Court of Lower Burma.) _ 
PRESENT :__ViscoUNT FINLAY, SIR Joun Epce, Mr. 
AMEER ALI AND Mr. Durr. 


Ma Chit Su ... Appellant* 
v. 
The National Bank of India, Limited, : 


and another ... Respondents. 

‘Specific ferformagice—Contract to sell property—Combpleted agreement or 
not—Conditton that litigation relating to Property should be settled before agreg- 
ment could take effect—IWhat amounts to—Litigation affecting property within 
meaning of condition—Vendor if can refuse specific performagce on gfound of 
—AdminisPator—Contract’ by, as such—Administyation wa eras decree 
AA of—Administration suit in competent Court—Power of another Court 
to authorise sal@of ‘broperty before such Court. 

The appeal afose out of a suit brought by the National Bank of India, Ltd, 
ngainst M apd the Bank of Bengal for specific performance of a cagtract to sell 
immoveable property in Rangoon. The appellant, the mother of M, was on her 
own applicatipir brought on the record as a defendant. The Trial Judge gave 
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the plaintiff a ‘decree for specific performance.” From that decree the agpellant 
appealed, but the Appellate Court dismissed her appeal. From that decree 
of the Appellate Courte the appellant appealed to the Privy Council. The 
questions in the appeal were, (x) whether there was a completed agreement 
for thesale of the property; (2) whether the alleged agreement to sell" the 
property was ont* subject to a condition that any litigation relating to the pro- 
perty should be settled before the agreement could take effect; and (3) whether 

the agreement to sell was within the scope of the authority of M. ` . 

The suit property originally belonged to M’s father and his (father’s) bro- 
ther jointly. The father died leaving his wife, the appellant, and nine children 
surviving him. On 17th March, 1907. letters of administration were, on the 
application of the appellant; granted by the District Court of Amherst under 
the Probate and Administration Act, 1881, to M to adminigter the estate of his 
father. As such administrator M became exclusively entitled to the suit pro- 
perty by 27th November,” 1913. 

Early in 1914 an administration suit was instituted in the Chief Court of 
. Lower Burma by the appellant on her own behalf and on behalf of her eight 
younger children against M and others for the administration by the Court 
of the estate which was in his hands. M{ was then the administrator who had 
been appointed by the District Court of Amherst. On 22nd November, 1916, 
the Chief Court in the administration suit ordered that certain accounts should 
be taken and certain inquiries made, and that the suit should stand adjourned 
for making a final decree until the accounts and inquiries had been taken and 
made. The Chief Court had not, however, been asked to appoint a Receiver 
or to issue an injunction to M not to continue to act as an administrator under 
his appointment as an administrator by the District Judge of Amherst. 

On 27th April, 1917, M applied to the Court of the District Judge of 
Amherst, under S 90 of the Probate and Administration Act, for permission to 
selli the suit property, and that Court granted him permission on 26th June, 1997. 

On gth July, 1918, the National Bank of India, Ltd., offered to purchase 


the suit property from M “subject to a clear title’. On the roth July, 1915, 


M agreed to sell “subject to settlement being effected of any litigation relating 
to the same properties.” l 

The plaintif bank subsequently sent a requisition on title to M, desiring 
to be informed what the litigation referred to in his letter of acceptance was. 
M replied by saying that he referred to the administration suit pending in the 


Chief Court. On 7th January, 1919, however, M informed the plaintif bank 


that he was unwilling to transfer the property in question to the plaintiff, as 
his mother was objecting to the sale. os e 


Held, that by xoth July, 1918, M and the plaintif bank had come to a 
complete agreement ‘for the sale of the property in question to the eank; that 
the condition that the agreement shoul be subject to a settlement of any litiga- 


tion relating to the property before the agreement should take effect was a- 


condition” for the ‘protection of M, and the plaintiff bank took the risk of any 
such litigation; and that there was no substantial litigation which cod prevent 
M selling’. - ate cs l 

emble: When a suit, for administration of an estate is betoit a Court tom- 
petent to entertain it and to order that accqunts should be taken in ghe suit. 
no other Cow has power to grant permission for the sale of propaty part of 
the estate, . 

In view of some rules of practice of the Chief Court which vecognised 2 
power of another Court to grant permissipn for the sale of property of the 
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estate befare the Chief Court, their Lordships hesitated to declare that he 

Court of. the District Judge of Amherst had no power ¢o grant to M permission 

to sell the suit*property. | á ` 
Form of preliminary decrees in suits for administration. 


f Appeal from a decree of the Chief Court of Lower 
Burma, dated the 11th July, 1922. 
eG. Lawrence. and E. F. W. Besley for appellant. 

Sir George Lowndes and E. B. Raikes for respondents. 

23rd July, 1925. aR Judgment of their Lordships was 
delivered by 

SIR JOHN EDGE :__This is an appeal from a decree of ` 
the 11th July, 1922, of the Chief Court of Lower Burma, in 
its Civil Appellate Jurisdiction, which affirmed a decree of the 
gth June, 1920, of the Chief Court in its Original Civil Juris- 
diction. The parties to the appeal are Ma Chit Su, a defend- 
ant, who is the appellant, and the National Bank of India. 
Limited, who was the plaintiff and Maung Myat Thin, the first 
defendant, who are the respondents. 

The suit was brought against Maung Myat Thin and the 
Bank of Bengal for a decree for specific performance of a 
contract to sell immoveable property in Rangoon. . The 
appellant, who is the mother of Maung Myat Thin,. was on 
her own application brought on the record on the 1st March, 
1920, as a defendant. The Trial Judge gave the plaintiff 


..a decree for specific performance. From that decree Ma 
‘Chit Su appealed. The. Appellate Court, by its decree, ‘dis- 


missed that appeal, and from that decree of dismissal this 
appeal has been brought. The questions in this appeal are__ 
(1) Whether there was a completed agreement for the sale 
gf the property ; (2) whether the alleged agreement to sell 
the property was not subject to a condition that any litigation 
relating to the property should be settled before the agreement, 
could take effeĉe; and (3) whether the agreement to sell 
was within the scope of the authority of Maung Myat Thin. 


The facts of the case are as follows :—Maung Myat Thin 
was the eldest child of Maung Shwe Oh and his wife Ma Chit 
Su. Maung Shwe Oh died on the sth June, 1906, leaving 
his wife Ma Chit Su and his nine children surviving him. At 
the time ofehis death the property in question in this suit be- 
longed,to Maung Shwe Oh, and his brother Maung Shwe Goh 
jointly. e They had carried on business in partnership. On 
the 17th Match, 1907, letters-of administration were, on the 
applicatioñ ofe this appellant, 1 Ma Chit Su, granted by the 


ee,’ V j 
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District Cotirt of Amherst under thé.Probate and Administra- 
. tion Act (V of 1981) to Maung Myat Thin to, administer 
the estate of his lafe father Maung Shwe Oh. After the grant 
of the letters of administration the business, which had been 
carried on by Maung Shwe Oh and Maung Shwe Goh, was 
carried on by Maung Myat Thin as such administrator and 
Maung Shwe Goh in partnership. On the 12th June, 1913, 
the partnership was by a preliminary decree dissolved, a com- 
promise was agreed to, and by a consent decree Maung Myat 
Thin became entitled as such administrator to all the assets 
of the partnership, including the property ig ‘question, and 
became liable to all.the debts of the partnership with certain 
exceptions which are not material and need not be further 
referred to. On the 27th November, 1913, Maung Shwe 
Goh executed releases in favour of Maung Myat Thin of all 
the immoveable property of the partnership, including the pro- 
perty in question. 

As such administrator Maung Myat Thin was indebted 
tothe Bank of Bengal for moneys advanced. As security for 
the loan the title deeds of the property in question hadebeen 
deposited with that bank on the 7th May, 1901, which thereby 
acquired an equitable mortgage. Maung Myat Thin was in- 
volved in some litigation with members of his family. Early 
in 1914. an administration suit was instituted in the Chief Court 
of Lower Burma by Ma Chit Su on her own behalf and on 
behalf of her eight younger children against Maung Myat 
Thin and others for the administration by the-Court of the 
estate which was in his hands. It will be remembered that 
Maung Myat Thin was then the administrator who had been 
appointed by the District Court of Amherst.. On the 22nd 
November, -1916, Maung Myat Thin made a deposition if 
that suit for administration in the High Court, in which he 
stated’: “So far as I am concerned I consent to its” (the 
estate) ‘*being administered by the Court. I understand that 
the administration will be taken out of my hands.” , He was 
alluding to his rights as an atiministrator on his appointment 
by the. District Judge of Amherst in 1907. On the 22nd 
November, 1916, the High Court in the administragion suit 
ordered that @erfain accounts should be taken and certdin en- 
quiries made, and that the suit should stand*adgourned for 


making a final decree until the accoynts and inqufrigs had been > 
zaken and@made. A final decree was at some timeemade by | 


the Chief Court, but is not before their Lordships. It IS 
true that the Chief Court had not been asked to ‘appoint a 
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Receiyer or to, issue an ifijunction to Maung Myat Thin not 
to confinue to act-astan administrator under his appointment 
as an administrator by the District Judge df Amherst: The 
preliminary decree which was made by the Chief Court on 


22nd November, 1916, seems to have been a éommon form 


of such decrees in suits for administration in the Chief Court. 
It appears to their Lordships that it is advisable that that form 
of decree should be revised by the Court, now the High Court, 
so that there can in future be no question as to a conflict of 
authority between the High: Court in an administration suit 
and a' District Court which had appointed an administrator of 
the same estate. Such a conflict could not have arisen as it 
did in this case if the High Court had either appointed a Re- 
ceiver or had issued an injunction; either would have determin- 
ed any right which Maung Myat Thin had under 
his appointment as an administrator by the District Judge of 
Amherst. 


On the 27th April, 1917, Maung Myat Thin applied to 
the Court of.the District Judge of Amherst for permission to 
sell the property in question, and on 26th June, 1917, that 
Court granted to him permission to sell that property. That 
application was made under S. 90 of the Probate and Adminis- 
tration Act, 1881, as amended by Act VI of 1889. 

* Onthe gth July, 1918, Maung Myat Thin, on the intro- 
duction of the Bank of Bengal, called on Mr. Smith, the 
manager of the plaintiff bank, and they. discussed the terms 


upon which Maung Myat Thin would sell to the National 


Bank of India, Limited, and that bank would purchase from 

Maung Myat Thin, the property in question. After that 

miterview Mr. Smith, on behalf of the bank, on the gth July, 

1918, wrote the following letter to Maung Myat Thin :— 

l E “National Bank of India, Limited. 
“Rangoon, 9th July, 1918. 


ii © “Messrs. Shwe Oh Bros. & Co. 
“DEAR SIRS, i . . 

“With reference to your Maung Myat Thin’s call to-day, I hereby 
confirm the arrangement whereby the Bank agrees to purchase the “property 
No 3, Phayre Street and No. 62, 37th Street, subject to a clear title, for Rupees 
One lakh and, seventy-seven thousand, say Rs. 1,77,000. > 7 


g e ka = . . ”. . + ® 
e Your cénfirmation in writing of the above rangement is requested, 
“T am, ö 


@ : . : 
g “Yours faithfully, - 
or. “JAMES SMITH, 
; . “Mana g wr 
@ . À S 
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‘In reply to that letter Maung Myat Thin sent the follow- 
ing letter :.—' ) AA on us 
i P ` “No. 3, Phayre Street, 
" š i ‘Rangoon, roth July, 1918. 
“The Manager, : ij 
“National Bank of India, Limited, 
; “Rangoon. 
“DEAR SIR, . f 
3 ‘With reference to your letter of the 2nd (sic) instant re house No. 3, 
Phayre Street and. house No. 62, 37th Street, I hereby confirm the arrangement 
for sale of the above properties to your Baik for Rs. 1,77,000 subject to settle- 
ment being effected of any ljtigation relating to the same properties. 
l “I am, yours faithfully, 
(Signed) “ Maung Myat THIN” 


The next thing which happened was that the lawyers who 
were acting for the National Bank of India, Limited, sent a 
requisition on title to Maung Myat Thin. The third, fourth, 
fifth, sixth and eighth requisitions, which alone seem to be of 
any importance in this suit, with the replies, were as follows i— 

i “3, On qth August, 1900, the property was conveyed to Maung Shwe 
Oh and Mg. Shwe Goh, who were heirs to Maung Shwe Oh. Have anyeclaims 


been made by any persons other than Mah Hnin Get and Maung Myat Thin 
to share in the estate of Maung Shwe Oh, deceased?” 


-Reply-—“A suit for administration of Maung Shwe Oh’s estate is pend- 
ing in Chief Court. Commissioner is inquiring into accounts, etc., and I be- 
lieve he will decide who are the heirs to the said estate.” à 


“4, In Mr. Myat. Thin’s letter dated roth July, 1918, the sale is con- 


firmed ‘subject to. settlement being effected of any litigation rtlating to the 


properties.’ ‘What litigation is referred to in the sentence ?” 

; Reply.—“There is an application pending in Chief Court for execution 
of decree against Shwe Oh Bros. & Co. by Ma Thein Zin, a decree-holder; 
also there is the administration suit referred to in answer to question (3).” 

“s, Are there any (and if so what) claims being made or- threateneti 
in respect of the above property? (Give full particulars.)” 
. ` e Reply.—“Whether any claims will be made or not in respect to this 
property will depend on the finding of the Commissioner“referred to in answer 
to question (3).” 


“6. Are there any (and if sq what) persons likely to objett to the sale 
to the National Bank of India, Limited ?” 


"Reply —Same answer as to No. 5 question.” 


“3. A cgrtifed copy of the order granting leave to self must , be 
furnished.” ¿j 

° ` Reply.—"“I shall evrite to the Bank of Bengal to send the copy which js, 
1 believe, with them.” ° . © 


oe f e i 
_ On the 7th January, 1919, the solicitors of Maung Myat 
Thin informed Mr. Smith, the manager of the National Bank 
R__82 $ 
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of Ingia, Limited, that he was unwilling to transfer the: “pro- 
perty ma question to the bank, as his mothdr was objecting to 
the sale. i : 


e Maung Myat Thin had made full disclosure + to. the 
National Bank of India, Limited, of his position end of such 
right as he had to sell the property in question, and that bank 
accepted such title to sell as he had, and brought this suit for 
specific performance. ‘Their Lordships find that by the roth 
July, 1918, Maung Myat Thin and Mr. Smith, as the manager 
and agent of the bank with full authority to act on behalf of 
the bank, had come to a complete agreement for the sale of 
the property in question to the bank. The condition that the 
agreement should be subject to a settlement of ary litigation 
relating to the property before the agreement should take effect 
was a condition for the protection of Maung Mya- Thin, and 
the National Bank of India, Limited,. took the risk of any 
such litigation; there was no substantial litigation which 
could prevent Maung Myat Thin selling. 


Their Lordships have had some difficulty in arriving at’ a 
conclusion that Maung Myat Thin had power to sell the pro- 
perty without having obtained the previous permission of the 
Chief Court to do so. The suit for an administration of the 
estate had been entertained by the Chief Court, and was pend- 
ing in that Court, and it is dificult for their Lordships to 
untlerstand that the Legislature could have intended that when 
a suit for administration of an estate is before a Court com- 
petent to entertain it and to order that accounts should be taken 
in the suit, any other Court should have power tc grant per- 
mission for the sale of property part of the estate; but-it 
appears from the judgments in this suit of the Chief Court 
that according to some rules of practice of the Chief Court 
the Chief Court recognised a power of another Coart to grant 
permission for she sale of property of the estate befofe the: 
Chief Court. 

Mr. gJustice*Young, who was the Trial Judge in this suit, 
and had been the Judge who had made the decree in the ad- 
ministration suit, referred to Berry v. Gibbons bt), as an 
authority that a judgment in England for administration does 
not prevent executors from exercising a dis¢reflonary ‘power 
vested in thtm except so far as its exercige conflicts with ehe 
order of the Court. The passage in Berry v. Gibbons (1) 
isle Dee Juste: Yoting was considering as applicable to the 





ar 7. (1873) 8 Ch 747. | 


; | 
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see béfore T was evidently a passage in the judgneent J P. C. 
Lord Justice James at page 750 of the Report. , What Lord wa Chit Su 
Justice ‘James is there reported to have said was : 2 
“ The National 

. “Fhe doctrine of lis pendens has no bearing on the case, deg fot a anere Bank of 
administration decree, no Receiver having been appointed, nor any injunctior India, Ltd. è 
granted to prevent the executrix from dealing with the assets, would not take Si- Toh 
away her legal powers so as to invalidate the title of persons claiming, under Eae 


a disposition made by her in exercise of those powers.” 

The passage in Lord Justice James's judgment to which 
their Lordships have referred. must be read with a knowledge 
of what was then the statute law In England, and has no pos- 
sible bearing on a case in India to which an /xct of the Indian d 
Legislature applies. 

Their Lordships hesitate to interfere with what appears 
to be a rule of practice of the Chief Court, and to declare that 
in this case the Chief Court ought not to have found that the 
Court if the District Judge of Amherst had power to grant 
tq Maung Myat Thin permission to sell the property in ques- 
tion. 

Their Lordships will humbly advise His Majesty that 
this appeal should be dismissed.. The appellant must pay the 
costs of the appeal. 

Solicitors for appellant : Light and Fultun. 

Solicitors for respondents : Sanderson ,Lee and Co. 


A. de M. : Appeal dismissed | 





IN:THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :__Mr. JUSTICE SPENCER. ; 
Suryadevara Mahalakshmamma ... <Appellant™ (Plaintiff) 
Y. 
Suryadevara Ramaswami and others ... Respondents (De- 
fendants). p 

Hindu Larv—Widow—Alienatiom by—Validity—Sale on account of incon- Ji 
‘venience of management and consequent loss of income and fer purpose of buying 
other land “of equal or greater value and more convenient for cultivation and a 
management. f ‘ 

In a suit brought by the daughter of a deceased Hindu to Set aside an 
alienation made by her mother of immoveable property which belonged to her © 
deceased® father, tt appeared that the land in question was situated in an out- 
of-the-way village situated far away from Kollur, which was the plaintiffs 
mother’s ‘residence¥ th@t the land yiclded very little, and that the object of the. 
sale was, with the aid of the proceeds of the sale and some otheg ‘money contri- 
buted by the plaintiff's other, to purchase in plaintifs name better land in . 
Kollur which was more convenient for cultivation, . . 

_ Held, that- the sale was valid and binding on “the plaintiff and could not 


be set aside. , . 
WA AEN See AA a a a a a a te 
*S A No. 983 of 1923. a ji 8th Januaty, 1926, 


Maha- 
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«Second appeal against the decree of the District Court 
of.Guntur m A.-S. No. 157 of 1922 preferred-against the ° 
decree of-the Court of the District Munsif of Tenaliin O. S. 
No. 794 of 1920. . a j 

 G. Lakshmana for appellant. 

“Ch. Raghava Rao for respondents. l 

The Court delivered the following 


~~ JUDGMENT :—This is an idle suit and an idle appeal. The 
plaintiff, who was the daughter of the last male-holder, brought 
this suit to set aside an alienation made by her mother on the 
24th February, 1900, of immoveable property which belonged 
to her deceased father and to recover the same. At the trial 
it came out that the land in question was sold because it was 
situated far away from Kollur, which was the plaintiffs 
mother’s residence, in order to buy better land in Kollur itself. 
Both the District Munsif and the District Judge found that 
the sale was valid and binding on the plaintiff, because the 
lands sold were situated in an out-of-the-way village and yield- 


oN ie oe 


Now it is argued in secend- appeal that the defendants 
failed.to prove necessity. for the sale. -Reliance is-placed on a 
decision in Ganesa Aiyar v. Amrithasami Odayar (1) in which 
Kumaraswami Sastri, J. observed : ‘ Families often own 
lands at some distance from their village and I do not think 
the mere fact that the lands are a few miles away would justify 
3 Hindu “father in alienating the lands.” In that case the 
lands that were sold were within 10 miles of the 1st defend- 
ant’s village. “The substantial reason for the Court ‘setting 
aside the alienation’ in that case appears from the*words at 
page 247: “Fhe family was not a trading family or one 
carrying money-lending business and the starting of prospec- 
tive money-lending transactions is no ground for alienating 
family Properties.” The starting of money-fending trans- 
actions was one of the objects with which tHe family property 
had been sold. š . 

Then’ in Ganap y. Subu (2), there ts ‘this observation of 
Justice Batchelor: “a widow can alienate in order to preserve 
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the estate but we do not think: that she is entitled to aKenate 
merely in order tQ improve it.” In Subramaniag Chetty v. 
Chidambara Mudali (3)Sadasiva Aiyar,J. In re Krishnaswami 
Doss'Réddi (4) that manifest benefit was sufficient and it was 
not necessary to prove necessity for an alienation made by a 
manager of a Hindu family (for it to have a binding effect on 
the junior member’s shares. | What Sundara Aiyar, J., said 
was:‘‘It must certainly be shown that the family would not lose 
by parting with ancestral lands and purchasing new land. This 
would necessitate the gviving of "evidence to show that the 
new lands are at least not inferior in quality and value to the 
old lands. It may be open to an alienee to establish ‘reason- 
ableness by showing that though the new lands are not superior 
in value to the old lands, the family would otherwise gain by 
the changes.” The learned Judges was inclined to substitute 
the question of whether the sale was‘'a proper and reasonable 
act for the question whether it was necessary, in cases of aliena- 
tion. ‘This view finds support in the case decided by the Privy 
Council in Ramasuman Prasad v. Shyam Kumari (5). Their 
Lordships point out that the word “necessity” when uged in 
this connection has a sofnewhat special, almost technical mean- 
ing. ‘They say that if an act alienation of a widow is reason- 
able and prudent and for the interest of the estate in matters 
of compromise, it will fall within the power of the holder of 
a Hindu women’s estate, either as being an alienation which is 
deemed to be induced by necessity or as-being in a parallel posi- 
tion to an alienation induced by necessity. Iam of opinion 
that the view taken in Ganap v. Subu (2) as 
to the meaning of ‘necessity’ and “benefit” 1s too 
narrow. If the parties who have to~support an alienation 
made by a widow can show that the estate has been improved 
by selling immoveable property and buying other lands of 
equal or greater value and more convenient fet cultivation and 
management, Courts will not set aside such transactions. In 
Subramania Chetti v.Ramakrighnamma (6), a ‘case came before 
Devadoss, J., and myself in which a widow borrowed money 
and iniproved,her husband’s estate by completing an unfinished 
house. We,hdd that the reversioner who had takep the 
benefit of the improvements made by the widow- was not entitl- 
a to impeach the ace of alienation by which the estate had been 
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imprdwed. Phe present case is a strongey one, because there 


has been nosloss or encumbrance upon the estate caused by the 
alienation, seeing that the plaintiff's mother left the estate in 
possession of better lands in place of those sold away: and 
more conveniently situated for cultivation. 7 


There are no merits in this-second appeal. 
ed with costs. 


A.S. V: 


It is dismiss- 


Appeal dismissed . 
EEN 
In THE HUGH Court or JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN: 


The Public Prosecutor Appellant* 
v. 
Kalia Perumal Nayakar Accused. 


Madras District Municipalities Act (V of 1920), S. 249, Sch. V, cl. (0)— 
Person woho sells grain wholesaleo—Commission agent if a—Crier or auctioneer 
who auctions the goods of another persow in the latter's presence if a—Failure 
io take out a license—Conuictiom under S. 338 for—~Liability for—Distinction. 


The accused sold by auction bandy-loads of grain wholesale. The, grain 
belonged to his customers who sent it to him for sale and he effected the sale 
by auction and obtained a remuneration by way of commission. 


Held, that even as a commission agent the accused was the person who 
sold the grain within the meaning of S. 249 of the District Municipalities Act 
(V of 1920) read with Sch. V, cl. (o) thereof, and was liable to be punished 
under S. 338 for failure to take out a license. 


Semble: The case pf a mere crier or auctioneer who auctions the goods of 
another person in the latter’s presence and acts as a mere agent for the purpose 
may stand on a different footing. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Court of the Second Class Bench Magistrate of Shevapet in 
Summary Trial No.1126 of 1923. 

The Publi, Prosecutor (J. C. Adam) for appellant. 

A. K. Balakrishna Menon, amicus curiae, for accused. 

The Court*delivered the following 


JUDGMENT :—This is an appeal by the Government 
against the acquittal by the Bench Magistrate, Shevapet of the 
ceunter-petitioner against whom a charge had been brought 
of failure, to take out a license for selling grain 
wholesale. “Under S. 249 of the DistrRt Municipalities Act 
(V of 1920) read with Sch. V, cl. (o) of the sane act any 
person who sells grain wholesale has to obtain license. If he 


18th November, 1925. 


#Cr Appeal No. 336 of 1925. k 
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fails‘to do‘so, he o to be punf&Shed under,S. 338. e The 
Bench Magistratefacquitted the accused on the ground that he 
was only getting commission for auctioning the grain. The 
questionsfer decision is whether he is not even as a commission 
agent a pers8n who sells grain. What he actually did was 
to sell by auction bandy-loads of grain wholesale. The grain 
belonged to his customers who sent it to him for sale and he 
effected the sale by auction and obtained a remuneration by 
way of commission. He is nevertheless the person who actu- 
ally sold the grain. Itis clear therefore that he is a person 
who comes within cl. (0) of Sch. V and must take out a license. 
It is not a case of a mere crier or auctioneer who auctions the 
goods of another person in the latter’s presence and acts as a 
mere agent for the purpose. The accused is, as I understand 
from the records, a commission agent who sells other people’s 
goods and receives remuneration by a commission, he being 
treated as the actual seller of the goods. 

In these circumstances the acquittal must be set aside and 
the accused convicted under S. 338 of the District Municipali- 
ties Act. He is fined Rs. 5 and will undergo simple imppison- 
ment for two days in default of payment of the fine. 

Ge V: Acquittals of order set aside and 

poe fine imposed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE SPENCER. 
Munuswami Pillai ... Appellant* (Defendant) 
v 


Mahdi Hussain Khan Sahib Repondent (Plaintiff). 

Civil Procedure Code, S. 152—Decree—A mendment of, after satisfaction of 
decree had beem entered up and nothing remained ‘to be done under 
decree—Jurisdiction—Remedy of aggrieved party in case he finds decree to ba 
wrong at that stage. 

In a suit brought by the respondent under the Madras City T enants' Pro- 
téctjon Act to eject the appellant, the latter applied, under‘ 9 of that Act, for 
an order that the respondent should be directed to sell the land for a price to 
be fixed by the Court. The result of the suit was that othe appellant got a 
decree directing the respondent to con@ey the land to him upon his paying 2 
stated sum, being the value of the suit land, and that the appellant should pay 
the respofdent hig costs and past and future mesne profits. Long after the 
decree was entered as satisfied and the execution petition of the fespondept 
was noted®as dispo€d 8f, he applied under S. 152 of Civil Procedure Code for 
an amendment of the decree by altering the amount to be paid by® the appellant 
as the price of conveyance Of the land. The Lower Court alldwed the ~mend- 
ment prayed fpr on the ground that it was only the rectification of 6 slip due 
to the mistake of a clerk. > : 


"C CCA No. 38 of 1924. ji roth N8vember, 1925, 
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Held, reversing the Court bel@w, that the oe having taken alt that 


was due to him for costs and mesne profits, and havi allowed his eXecition 
petition to be ehtered as disposed of and the decree ag,satisfied, was estopped 
from re-opening a closed suit by putting forward the plea that the decree was 
wrorfe. -` 


” 


The ground of the decision in (1902) Pathan Bi v. Mytheen Bibi, 12 ML 
J 96, that an amendment of a decree after satisfaction has been entered up is a 
mere hullity unless steps are also taken at the same time to set aside the order 
recording satisfaction, is a sound objection to the procedure of the Lower Court 
in amending its decree at the stage when the respondent applied for amendment. 


Appeal against the decree of the City Civil Court, Madras, 
inO. S. No..a25 of 1920 as amended by the said Court by 
order dated 29th October, 1924. 


_R. Sriramachariar for appellant. 
M.S..Venkatarama Aiyar and R. N. Rajagopala Aiyar 
for respondent. . 


The Court delivered the following: 

JupGMENT:__The respondent brought O. S. No. 225 
of 1920 under the Madras City Tenants’ Protection Act .to 
cjectthe appellant. Under S. 9 of that Act, the appellant 
applied for an order that the landlord should be directed . to 
sell the land for a price to be fixed by the Court. - The re- 
sult of the suit was that the appellant got a decree on 12th May 
1922 directing the respondent to convey the Jand to him upon 
his paying Rs. 615-6-10, being the value of land et the rate of 
Rs. 1,100 per ground, and that the appellant should pay the 
respondent his costs and past and future mesne profits. On 
roth July,-1923, in E. P. No. 249 of 1923 the respondent 
applied for execution by attachment and sale of the super- 
structure. On 18th December, 1923, the appellant applied 
in C. M. P. No. 1814 of 1923 for a direction of the Court 
to the respondent to execute and register the conveyance and 
got .an order that respondent should execute a conveyance ių 
three weeks. “On sth December, 1923 the decree was enter- 
ed as satisfied and the execution petition noted as disposed of. 
On 24th September, 1924, the respondent applied under S. 152 
of the Civil Procedure Code for an amendment of the decree 
by altering the amount to be paid as the price ef conveyance 
ftom’ Rs. -615-6-10 into Rs. 756-4-0. The appellant filed a 
counter afedatit alleging that the respondent was vexatiously 
attempting tô get more money out of him*by this means and de- 
laying te attend the Registrar's Office for registratéon of the 
conveyance. The City Civil Court Judge observed that the 
amendment #sked for was the rectification of a slip- due to the 
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mistake of. a “er and that the petitioner was not estppped 
_ from*applying, and accordingly he made the order from which 
this appeal has betn preferred. f 


- Now & 152 of the Code of Civil Procedure permits 


clerical or arithmetical mistakes in judgments and decree to be - 


corrected at any time, but it is questionable whether a Court 
would be justified in making a correction which involved the 
payment of a larger sum of money by one party to another, 
long after satisfaction had been recorded, and when nothing 
remained to be done and the decree had become dead. Under 
the old Code of Civil Procedure, before errorgin decrees were 
permitted by S. 142 to be corrected “at any time,” and when 
the making of corrections was under S. 206 made obligatory 
and not discretionary, the High Court of Calcutta in Fakru- 
din Mahomed Ahsan v. The Official Trustee of Bengal (1) 
held that matters, which might have been discussed in the 
course of execution proceedings, could not be re-opened after 
execution had been closed and the decree satisfied. The learn- 
ed Judges observed that, if a judgment-debtor desired to show 
that more money had been levied from him under the éxecu- 
tion than was due from him under the decree, the only course 
open to him was to apply for a review of the order which de- 
clared the decree to be satisfied and the execution proceedings 
struck off. Under the present Code, the Allahabad High 
Court in Pitam Lal v. Balwant Singh (2), revised an order of 
a Subordinate Court amending a money decree which had been 
completely satisfied. Daniels, J. observed : “When a decree 
for money, has been finally satisfied and discharged, the Court, 
is functus officio and can no longer entertain an application for 
amendment under S. 152 of the Code of Civil Procedure.” 
In Sheo Prasad Rai v. Dharam Sen Rai (3) it was stated that 
“the dictum in Fakrudin Mahomed Ahsan v. The Oficial Trus- 
tee of Bengal (1) to the effect that where a®flecree had been 
completely executed the Court executing the decree 
is functus officio has not foung complete favdur in subsequent 
decisions.” Nevertheless, on the facts of that case, the 
Court “dismis§ed the second appeal of the judgment-debtor 
against an order of an.executing Court, confirmed by*the Dis- 
trict Court, refusing to cancel the execution proceedings on the 


ordund that. lands not covered by the decree had been 
delivered, ne ae : 





1. (1884) I L R 10 C 538. - 2. (1925) 88 IC 396 » 28 ALJ 518. 
3- (1918) 49 I G 948. 
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I am of opinion that she ground upon which Pathan: Bi 
v. Mytheen Bibi (4) was disposed of, pet that an arend- 
ment of a décree after satisfaction has beer entered up is a 
mere nullity unless steps are also taken at the same time to set 
aside the order recording satisfaction, is a sound jection to 
the procedure of the Lower Court, in this case in amendnig its 
decree at the stage when the respondent applied for amend- 
ment. I also think that this application should have been 
rejected on the ground that it involved a substantial alteration 
of the terms upon which the,land was to be conveyed. 


It is contended that, because the lands were found to 
measure 1,650 sq. ft. the price necessarily had to be varied, 
after the rate had been fixed at Rs. 1,100 per ground. In 
answer to this contention, the appellant stated in his counter- 
affidavit that the land measured only 1,386 sq. ft. The Judge 
has not decided, in his order now appealed against, which figure 
is correct. He only says: “If the land is 1,650 sq. ft., the 
plaintiff is entitled to Rs. 756-4-0." Moreover, the method 
by which the sum given in the decree was arrived 
at i@ not of consequence after the decree has becn 
executed without objection. If the defendant had known, be- 
fore he took a conveyance for the land, that he would have 
to pay Rs. 150 more than the sum ordered in the decree, it 
would have been open to him to have given up possession of 
this land and taken compensation under S. 3 of the Act instead 
of getting conveyance executed by Court and registered. The 
plaintiff, having taken all that was due to him for costs and 
mesne profits, and having allowed this petition to be entered 
as disposed of and the decree as satisfied cannot plead mistake 
and demand a larger sum as consideration for doing that which 
fias been done already. S. 9, cl. 3 declares that." upon a 
final order being passed directing the conveyance of the land 
by the landlordego the tenant, the suit shall stand dismi&sed. 5 
The respondent's application may thus be regarded as an 
attempt to re-open a closed suit, and he is estopped from put- 
ting forward a plea that the decree is wrong by his conduct in 
not taking the objection earlier. . ° 

_ The appeal is therefore allowed with costs and the Lower 
Court's order.directing an amendment of the"detree is quashed. 


A. S? y. e Appeal allowed. 
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IN THE ae Court oF JUBICATURE AT MADRAS. 
* PREsENT:{MR. Justice DEVADGSs AND Mr. “JUSTICE 
WALLER. . 


The Pubi Prosecutor ... Appellant* in both the appeals. 
v. 


Ayitha alias Thaniya and another ... . Accused. 


Madras Planters Labour Act (I of 1903), S. 4, R. 2 (4) of rules framed 
urder—Descriptive marks of labour—Omission to enter in labour contract— 
Efect on enforceability of contract. 

The descriptive marks of a labourey are as important as his name and 
caste, and the omission, to enter the same in a labour contract as required by 
the rules framed under S. 4 of the Madras Planters’ Labour Act (I of 1903) 
makes the contract untnforceable under the Act. 


Appeals under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
su-divisional Magistrate of Tellicherry in Cr. Appeals Nos.13 
and 12 of 1925 on his file preferred against the judgments of 
the Courts of the Second Class Magistrate of Vayitri in C. C. 
Nos. 836 and 830 of 1924 respectively. 

The Public Prosecutor on behalf of the Crown. . 

T. A. Anantha Aiyar for accusel. 


The Court delivered the following 
JUDGMENTS :__Devadoss, J. :_[Cr. Appeal No. 339 of 
1925|—This is an appeal by the Public Prosecutor against 
the decision of the Sub-divisional Magistrate of Tellichérry 
who quashed the conviction of the accused by the Second Class 
Magistrate of Vayitri under S. 30 of the Madras Planters’ 
Labour Act (I of 1903) on the ground that the contract 
executed by the appellant did not contain his discriptive marks 
as required by law. The contention of the Public Prosecu- 
tor is that the omission to mention the descriptive mark of the 
accused was not a wilful omission but an-oversight and that 
“omission should not be held to invalidate the contract. The 
question is whether the omission to enter any particulars rc- 
quired by the rules vitiates the contract or-nfakes iteunenforcli- 


ble under the Act. The argument of the Public Prosecutor 


is that*the orfssion to give the descriptive marks of a Labour- 
er is such a nggligible thing that it cannot be held to whvalidate 
a contract. He argues “could it be said that,a person, who 


ha$ no descriptive marks or is unable to gives his father’s ji 


name as required by the rules cannot enter into a contfact of 
this kind.” The Governor in Council has framed rules under 


*Cr Appeals Nos. 339 and 340 of 1925. r7th Detember, 1925. 
6 
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eeu “Ss. hi 33 a 42 of the Planters’ sei Act of 1903. 


Prosecutor 
R. 2 (4) is in these terms : 
“Tabourer’s native place (village, taluq and d#trict), caste, age and 
Devadocd: a descriptive marks, and S. 4 says— A 
“Every contract between a planter and a maistry, apg “every labour 
contract shall be in writing and shall be in such form and shall contain such 
particulars as the local Government may by rules made under this Act direct.” 


v. 
Ayitha 


“8 


The question is whether the non-compliance with any of 
these rules as to particulars vitiates the contract? In the 
contract form there is a column for descriptive marks. That 
column has not been filled ih. It is unnecessary to enquire, 
: for the purpose ef this case, whether the accused has any des- 

criptive marks or not. | What we are coneerned with is to 
see whether the rules have been complied with. ‘The argu- 
ment that it is not necessary to fill up one of the columns re- 
quired to be filled up under the rules either because the column 
cannot be filled up or it is not necessary to fill it up because of 
its minor importance does not commend itself to me. The 
Madras Planters’ Labour Act of 1903 is an exceptional piece 
of legislation. It converts the civil liability into the criminal 
liability of a labourer and subjects him to imprisonment for one 
month with or without fine. When the legislature enacts that 
in order to give validity to a contract certain formalities should 
be complied with, it is not for the Court to say whether any of 
the formalities is necessary or not. It may be as the Public 
Prosecutor argues that if a person has no descriptive marks, or 
if he is not able to give his father’s name, the contract cannot 
be executed. But where, owing to wilful omission or care- 
lessness the columns are not filled up, it cannot be said that 
one of the particulars required by the rules is not of such im- 


pprtance as to make the contract invalid. The rules require 
that the labourer’s native place, village, taluq and district, caste, 
e ` age and descriptive marks should be given. If a labour con-, 


tract does not céa@tain the name, caste, or age of the labourer, 
can we hold that the contract is a valid one? Whatever may 
be the resson for the legislature requiring such particulars, it 
4 is not for the Court to enquire into the reasonableness of it. 
When the legislature, for reasons best known të itself, re- 
quires ceftain formalities to be gone through, pr¢ertain forma- 
lities to be. observed, in order to make a contract valid, or 
, when it requines certain descriptions or particulars to be given 
In a contrat to make it valid, the Court cannot * consider any 
one of the terms or requisites as of no importance. 1 think 


the descriptive marks of a labourer are as important as his 
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name and easte ari therefore the otnission to give descyiptive 
marks makes the eontract unenforcible. - It is not supgésted 
that these rules have not got the force of law. “Such a con- 
tention wauld be on the face of it untenable, for the rules,are 
framed und& Ss. 4, 13 and 42 of the Act. In the Assam 
Labour Act (VI of 1901), the form to be filled in is made 
part of the Act itself, and the Madras Act is evidently based 
upon the Assam Labour Act and it cannot be said that the 
Madras Legislature has required certain particulars to be 
given in the form without due consideration. When a similar 
enactment in another province requires the descriptive marks to 
be given in the contract, we may take it that it is for good 
reasons that the Legislature required them. 


The Legislature does require certain formalities for the 
validity of certain contracts. For instance. in the case of 
statutory bodies no contract which is not under seal is valid. 
Even if a statutory body has acted on such a contract, yet, 
when that contract is sought to be enforced in a Court of Law, 
it cannot be enforced if this is not under seal. The law 
requires certain documents to be attested and such docufnents 
may be proved only by proving attestation. The Courts are 
bound to give effect to the law as they find it and not to con- 
sider whether certain formality is essential or non-essential. 
It is urged that a good many contracts might be declared 
invalid if such a literal construction of the rules is to prevail ; 
but it is not the function of the Court to consider what: effect 
the decision will have. ‘The duty of a Court is to interpret 
and apply a statute as it finds, and no provision of law should 
be considered unnecessary or immaterial. The labourer is 
as much entitled to protection as the planter. Labourers are 
mostly ignorant people and the protection given under the 
Act should not be lightly taken away. The legislature evi- 
dently in order to prevent unscrupulous maisfries and others 
inducing labourers to enter into contracts which might after- 
wards be found irksome to thgm, requires that certain formal- 
ities should be gone through and certain particulars should be 
entered in thé,contract to safeguard them and to prevent them 
from escaping, the consequence of the non-fulfilment ef the 
contract by pleading that they are not the persons who signed 
the*contract. The Act takes the precaution to see that every- 

. . 9 . 
thing is done above board and tð the kpowledge. ôf the 
labourer. For instance, it lays upon the Magistrates or other 
‘persons before whom such labour contracts are signed, a duty 
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to se¢ that the,terms are fully explained to And are understood 
by the” parties. In the face. of the considered policy of. the 
Act and the clear terms of Ss. 4 and 7 it Cannot be said that 
the Sub-divisional Magistrate was wrong in se “aside the 
conviction of the accused on the ground that > ogg ier 
marks were not given in the contract. 


“1 therefore decline to interfere with the order of the ` 


Magistrate and dismiss this appeal. 

[Cr. Appeal No. 340 of 1925 |—Same order in Criminal 
Appeal No. 340 of 1925? 

Waller, J.g—[Cr. Appeals Nos. 339 and 340 of 1925 ]— 
I agree that the appeal must, be dismissed. 
The rule framed under S. 4 of the Act requires that, among 
other particulars, the descriptive marks of the labourer shall 
be entered án the contract. In these cases, no such marks have 
been entered. In fact, no attempt has been made to comply 
with the rule. It is not asserted that respondents have no 
descriptive, marks and I infer from Mr. Adam’s admission 
that a large number of similar contracts may be affected’ by 
our decision, that the rule has been habitually ignored. There 
is, of course, in neither case any dispute as to the identity of 
the labourer, but that is not to the point. In order that the 
contract may be enforceable under the Act the law requires 


that certain things shall be entered init. If they are omitted ' 


tHe contract cannot be enforced. 
A.S. V. poe ae Appeals dismissed. 
IN THE High Court OF JUDICATURE AT MADRAS. 
Present: MR. JUSTICE PHILLIPS. 


Karipineni Rajayya A ppellant* (Defendant) 


Kalapatapu Annapurnamma, minor by 
guardian Mangamma, vide Order ji 
dated 2... fe ’25 on C. M.P. : 
No. 3615 of 1914 Respt. (Plaintiff .) 
Execut®n sale—Nallity or iregulagity merely—Death of judgment-debtor 

after order for sale but before actual sale—Sale without impleading his legal 

representatives. By . 
Aftergan order for the sale of a judgment-debtor’s property was made but 

béfore*the sale took place, the judgment-debtor died, end®the sale, was held 

without impheadihe his legal representatives. 
Held, that the sale was a nullity and not a m®re irregularity. 
Secortd Appeal against the decree of the Court” of the 

Subordinate Judge at "Masulipatam dated the 11th day of Sep- 

*S A Mo. 292 of 1923. 19th August, 1925. 
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tember, 1922, in Appeal Suit No. 65 of 1922 preferred 
against the detree Qf the Court of thé Principal’ District Mun- 
` sif of Gudivada in<Original Suit No. 602 of 1919. 
V. Ramadoss and P. Satyanarayana Rao for appellant. 
'4. VeMatachalam for respondent. 

The Court delivered the following 

JUDGMENT :__The main question for consideration in,this 
Appeal is whether the sale in execution of the property of the 
deceased judgment-debtor is a mere irregularity or a nullity. 
It appears that in this case an order for the-sale of the judg- 
ment-debtor’s property was made and that before the sale took 
place, the judgment-debtor died. His legal*representatives 
were not impleadet. There are two cases of this Court 
which are exactly applicable, one reported in Ragunathaswamy 
Atyangar v. Gopaul Rao (1) and the other in Doraiswami v. 
Chidambaram Pillai (2). The decisions being directly op- 
posed to one another, it is suggested for the appellant that in 
view of this difference of opinion, this second appeal should be 
referred to a Bench but, as I will explain, I do not think that is 
necessary. . 

In Raghunathaswami Aiyangar v. Gopaul Rao (1) Old- 
held and Ramesam, JJ., held that the sale in execution which 
took place after the death of the judgment-debtor without 
bringing thé legal representatives on record was a nullity. 
Spencer and Krishnan, JJ. in Doraiswami v. Chidambaram 
Pillai (2) held exactly the contrary. The 
Full Bench decision in Rajagopala Aiyar v. Ramanuja 
Chariar (3) does not in terms decide the point at issue but it 
did hold, overruling in Doraiswami v. Chidambaram 
Pillai (2), that an omission to give notice under O. 21, R. 22 
renders a sale held in execution a nullity. It does in effect 
deal with the present question at issue, although in that case 
the judgment-debtor was not dead but no notige was issued in 
accordance with O. 21, R. 22. The question is, however, 
definitely decided by the Privy Council in Raghunath Das v. 
Sundar Das Katri (4). That was a case, where after the 
sale had been proclaimed and had even been adjourned to a 
future date, the judgment-debtor became an insolvent, Notice 
was given to #heeOfficial Assignee, but the notice appdrently 
was merely a notice asking him whether he wotildecome on re- 





. @ . . 
record and it, was not a notice that execution would proceed ° 


1. (19mm) 41 M L J 547. 2. (1923) Í LeR 4y M 63: 45 WI L J 213. 
3. (1923) TL R 47 M 288: 46 ML J 104. (F B). 
4 (1914) TLR 42 C 72:27 ML J 150 @P C)’. 
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against him. It was these held that inasmych as the property 
passed* by operation of law from tha judgment-dehtor , 
to the ‘Official Assignee, execution could not 
proceed until the Official Assignee had beeg , brought 
before the Court and an order binding on him hawfecn obtain- 
ed. Their Lordships further remark that “a notice under 
S. 248 of the Code (corresponding to O. 21, R. 22) 1s neces- 
sary in order that the Court should obtain jurisdiction to sell 
property by way of execution as against the legal representa- 
tives of a deceased judgment:debtor.” No distinction can 
be drawn between the civil death of a judgment-debtor as the 
result of insolvency and the actual death of the judgment- 
debtor and the effect would appear to be exactly the same. 
When the sale in this suit was held, the judgment-debtor in 
whom the property had vested was dead and consequently the 
property could no longer vest in him and there could be no 
sale of his property but only of property which had been his 
before his death. The property that was sought to be sold 
is property which at the date of the sale had became vested-in 
the legal representative of the debtor and inasmuch as that 
legal representative was not on record, there could be no valid 
sale as against him.Provision for executing the decrees after the 
death of the judgment-debtor is contained inS. 50 of the Civil 
Procedure Code, which provides that the decree-holder may 
apply to execute them against the legal representatives. I 
do not think that I need discuss the qúestion whether execution 
can be taken against a deceased man, for that is not possible. 
He cannot be arrested and he has no longer any property to 
be proceeded against. Therefore the only remedy for a 
decree-holder is to proceed against the legal representatives as 
Hossessing the assets of the deceased and then the provisions 
of O. 21, R. 22 must be applied. If they are not complied 
with we have te authority of the Privy Council and # Ful 
Bench of this Court to the effect that the sale is a nukity. The 
question js thusecgncluded by authority and the difference of 
opinion between two Benches of the Court does not render it 
necessary for me to refer this case.to a Bench, I must fol- 
low the decision of the Privy Council in Raghunatha Das v. 
Sundar Das Khetri (4) and accordingly I nfirm the finding 
of the Lower, Court that the sale was a nullity. ‘ 

l Further, an argumentis put forward by thesappellant that 
the findifig of the *Lotver Appellate Court that the brothers 
were divided is wrong inlaw. The Subordinate Judge relies 

4. (1914) ILR 4 C 72: 27 ML J 150 (P C). 
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on oral evidence Ad the circumstances of the cise for arriving 

at this finding, and that evidence is not before meand, Jam 

not therefore in a position to say that there was no evidence 

on which’ IMayfinding could be based. Being a finding of fact, 

I must accept it. The Second Appeal is accordingly dismissed 

with costs. o 
A.S. V. eae: Appeal dismissed . 
In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT : MR. Justice SpeNcER AND MR. Justice 
MADHAVAN Narr. a) x 
C. R.. Subramania Atyar ....  Petitionier*. (Decree-holder_ 
i _ Respondent Appellant) 
Y. 
The Official Receiver, Tanjore, and 

another ... Respondents (Petitioner 

and added party). 

Provincial Insolvency Act of 1920, Ss. 20, 28, 29, 51 and 52—Intertm Re- 
ceiver—A ppointment of—Execution sale of insolvens property before 
interim Receiver takes possession and before adjudication order—Validity- - 
Powers of interim Receiver—Insolvency of Hindu father—Sale of family pro- 
perty for payment of antecedent debts—Father’s power of—if cant be exercised 
by Official Receiver and by interim Receiver. 

An execution sale was held on 30th September, 1920. Seven days pre- 
viously the ist judgment-debtor, who was the father of the other judgment- 
debtors, presented an insolvency petition. An interim Receiver was appointeg 
and he wrote and asked the Subordinate Judge to stop the sale. It was never- 
theless held and confirmed by the Subordinate Judge on 27th November, 1920.. 
An adjudication order in insolvency was made on 15th December, 1920, which 
was finally confirmed by the High Court. The Court below set aside the sale 
on the ground that the Subordinate Judge ought to have stopped the sale as 
soon as he was informed about the appointment of the Official Receiver as 
interim Receiver. ) 

Held, reversing its order, that, although the Official Receiver wrote to the 
Subordinate Judge asking him to stop the sale, yet as he was acting only in the 
capacity of an interim Receiver, and as he was not, therefog& in possession of 
the debtor’s properties, the Sub-Judge was not bound to stop the sale or te 
direct the property to be delivered to him under S. 52 of thé Provingial Insol- 
vency Act. e 

An interim Receiver has under S. 20 of the Provincial Insolvency Act only 
the powers Of a Receiver appointed: under the Code of Civil Procedure and he 
is not clothed even with those powers till he takes’ possession of the *dektor’s, 
properties. 0 A Recefver® appointed under the Code must obtain possession 
before the leave of the Court is required for disturbing his posseSsion. Until 
he is actually in possession a Creditor is not debarred from proceeding to @ecu- 
tion. The Receiver referred to in Ss. 51 and 52 of the Rrovincial Ingolvency 
Act is a Receiver appointed upon adjudication. 
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e e - e 
Gnfler S..28 of Act V of 1920 vesting only takes hace ypon adjudication, 
and under S. 29 it is not till then that a Court in which proceedings are pending 
against .a debtor is bound to stay them. = . 


‘Quaere: Whether under the Provincial Insolvency Act the Official Receiver 
can exercise the right of the insolvent father to sell his son’s.gfre in immove- 
able property to pay antecedent debts. l l 

Effect of decision of Privy Council in Sat Nara 
47 ML J 857: (P C). 


Held, that even if the Official Receiver had that power, it was not possessed 


n v. Behari Lal, (1924) 


‘by an interim Receiver, in whom for want of an order of adjudication the 


property óf the insolvent had not yet ‘vested. 


Petition under S. 115 of Act V of 1908, praying the 
High Court to ‘revise the decree of the District Court of West 
Tanjore at Tanjore in A, S. No. 128 of 1921 preferred 
against the order of the Court of the~Subordinate Judge of 
Kumbakonam, dated 27th November, 1920, and made in 
E. A. No. 973 of 1920 in O. S5. No. 63-0f 1918. 

T.R. Ramachandra Aiyar for appellant. 

S. Subramania Aiyar and C. A. Seshagiri Sastri for res- 
pondents. | . 

The Court delivered the following 

Jupcment :— We are asked to revise the order of the 
District Judge of West Tanjore (Mr. Viswanatha Sastri) 
setting aside a sale held in execution of a decree which had 
been confirmed by the Subordinate Judge of Kumbakonam. 
The sale was held on 30th September, 1920. Seven days. 
previously, on 23rd September, the 1st judgment-debtor who 
‘s the father of the other judgment-debtors presented an insol- 
vency petition. © An interim Receiver was appointed and he 
wrote and asked the Subordinate Judge to stop the sale. It 


was nevertheless held and confirmed by the Subordinate Judge 


“on 27th November. An adjudication. order in .insolvency 


was made on 1sth December. A year-later the adjudication 
was annulled &y the District Judge and the annulment was set 
aside by this Court on 23rd January, 1923. . 

Ate the ontset it will be well to clear the ground of two 
errors. The learned Distritt Judge states in his order that 
the adjudication took place on 28th September, 192q. The 
orderewhich ‘c before us is under the hand°and seal of the 
Official Receiver of the Tanjore District? afd is dated 15th 
Decembet,.1920. ` Next the affidavits filed in support of the 
petition ander ©. 21, Re. go, to set-aside the eale declare that 
the properties ôf the insolvent. had become vested -in the: 
Official. Receiver. Under 5. 28 of Act V of 1920 vesting 
only takes place upon adjudication, and under S..29 it is not 
o> . e °- o 
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till then that a seen in which procegdings are pending against 

a debtor, is bound to stay them. ° bees 
l An interim Receiver has under S. 20 only the powers of 
a Receivér appointed under the Code of Civil Procedure and 
he is not ckO&hed even with those powers till he takes postes- 
sion of the debtor’s properties. This is clear from the sec- 
tion itself. A Receiver appointed under the Code must 
obtain possession before the leave of the Court is required for 
disturbing’ his possession. Until he is actually in possession 
a creditor is not debarred from: proceeding to execution [vide 
Livinia Ashton v. Madhabmoni Dasi (1), Kanailal v. Manoo 
Bibi (2) and Rajah Jagadish Chandra Deo Dhabal Deb y. 
Bhubaneswar Mitra (3),]. 

The Receiver referred to in Ss. 51 and 52 is a Receiver 
appointed upon adjudication and the learned District Judge 
was of opinion that the Subordinate Judge ought to have stop- 
ped the sale as soon as he was informed about the appointment 
of the Official Receiver as interim Receiver. Although the 
writer of the letter of September, 28th happened to be the 
Official Receiver of the Tanjore District, he was acting in the 
capacity of an interim Receiver, and therefore, as he was not 
in possession of the debtor’s properties, the Subordinate Judge 
was not bound to stop the sale or to direct the property to be 
delivered to him under S. 52 [vide Ralla Ram v. Ram Labha- 
ya (4). After the sale had been completed there was no 
reason for setting it aside besides the suggestion that the 
price fetched was low. ‘The encumbrances on the properties 
were all set out in the remarks column of the sale Proclama- 
tion. Instead of requiring evidence as to the value of the 
items sold, the learned Judge was guided by hearsay informa- 


tion as to the prices of land prevailing in and near the town ot. 


Kumbakonam. It was not shown that any material irregulazt- 
ties were committed in the publication or conduct of the sale 
or that amy one sustained substantial injury thereby. As re- 
gards the sale proceeds in Court the Subordinate Judge has 
told the Receiver that he may make any application that he may 
be entitled to, make in respect of them. As the sale took 
place after thé petition to be declared insolvent was presented, 
applications f®r elistribution of the assets will be dealt with 
under S. 51. or gs 
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As rega sds the Sons’ shares the learned District Judge ob- e 


served that the Official Receiver can exereisethe tighteof the in- 


r. (r910) 11 CL J 489. 2. (1919) 29 CL J 424. 
3. (1922) 27 C WN 38. 4. (1924) 6 Lah £ J 232. 
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solvent’s father to sell his gon’s shares in iminoveable property 
to pay antecedent debts. ” This view as to the powers‘of an 
Official Rec@ver under the Provincial Insolvency Act receives 
support from Rangiah Chetti v. Thanikachala M uduli (3); 
Nuhna Chetti v. Chidaraboyina (6), Kuppuswaitt Goundan 
v. Marimuthu Goundan| (7) and Narasimudu v. Basava San- 
karam (8.) and is consistent with the acknowledged right of 
creditors to proceed against the sons’ shares for the satisfaction 
of debts of a Hindu father that are either illegal or immoral, 
and with the principle that in the interest of the creditors the 
father’s power of disposition of property for discharging ante- 
cedent debts shéuld not be lost upon his being adjudicated in- 
solvent, but should be vested in the responsible official who is 
entrusted with the proportional distribution of his estate and 
payment .of his debts. 


A different. view has been taken by a. Bench of this Court 
as to the powers of an Official Assignee over the sons’ shares 
under the Presidency Towns Insolvency Act in Official Assignez 
of Madras v.Ramachandra Aiyar(g) and by the Judicial Com- 
mittee of the Privy Council in Sát Narain v. Behari Lal (10) 
who had to construe the meaning of Ss. 2 (c) and 52 (2) 
(b) of that Act, of which the latter section has no counter-part 
in the Provincial Insolvency Act, with which we are now con- 
cerned. Their Lordships expressed no opinion as to the 
cosrectness of Rangiah Chetty v. Thanikachala Mudali (5) 
and Nanna Setti v. Chidaraboyina (6), which as they point out, 
are decisions under different statutes. 


It may be that in the light of the Privy Coun- 
cils decision as to the power exercisable by an 
Oficial Assignee under the Presidency Towns Insolvency 
Act, the correctness of the decisions of this Court 
as to the powers of Official Receivers under the Provincial 
Insolvency Act may some day require reconsideration, bùt it 1s 
unnecessary to discuss the question further in the preSent case, 
because the learmed District Judge was certainly mistaken in 
thinking that the powers of an Official Receiver, whatever they. 
may be under a correct interpretation of the sections of the Pro- 
vincial Insolvency Act, was possessed by an intérim Receiver, 
in*whtm for want of an order of adjudicatidh the property of 
the insolvetst had not yet vested. = . 


e s 


e 
5. (1895) ILR w Me74. 6. (1902) IL R 26M 214. 
7. (1924) 47 M L J 487. 8. (1924) 47 M L J 749. 
9. (r92e)"IL R46 M 54:43 MLJ 569. 10. (1924) 47 ML J 857. 
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. 
` The Civil Revision Petition i®allowed and the order of Subramania 
the Subordinate Judge is restored with costs of the petitioner H 


in this.Court inctuding the printing of document which was The Official 


done in the Civil Miscellaneous Second Appeal and in the.Dis- ° meee 
trict Court ind the costs in C. M. S. A. No. 37 of 1922 in j 
this Court and the District Court to be paid out of the Insol- . ° 


vent’s estate. $ l 
The Civil Miscellaneous Second Appeal (140 of 1923) .'« 

is dismissed as a second appeal will not lie by reason 

of S. 104 (2), Civil Procedure Code. 
A. 5S. Ya Petition allowed: Appeal dismissed. ° 





In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE SPENCER. 
Kunkalakunta Veniah ... Appellant* in both (Defend- 
ant in the former and plaintiff 
in the latter.) | 
v. 
Mandlem Guraviah and others ... Respondents in both 
(Plaintiffs in the formér and 
Defendants in the latter.) 


Transfer of Property Act, S. 54—Contract to sell—Ejectment suit by vendor Kankala- 
against vendee—Part-performance—Plea of, when open to defendant—Legal kunta 
representatives of vendor—Plea if open against—S. 27 (b) of Specific Relief Veniah 
Act—Effect—Hindu Law—Joint famtly—Father—Contract to sell family %ro- iadi en 
perty—Possession transferred to vendee—Sons subsequently born if bound by Guraviah. 


contract—Tenant-in-common—A lienge from—Right to ask for general partition 
—Limitation—Plea of—Second appcal—Maintainability for first time in. 


M and R, two undivided brothers, became divided in status, but kept the 
suit lands undivided for future partition by metes and bounds. While yet 
R had no son, he entered into a contract to sell the suit property to the defendant 
in 1911. , Subsequently the plaintiffs.2 and 3 (minor sons) were born to 8. > 
In 1919 M and plaintiffs 2 and 3 brought a suit against the defendant to re- = 
cover possession of the suit property. The defendant instituted a cross-suit for ss 


“specific performance of the contract to sell entered into My R, who had died 


before, , i 


. ! 
It was found that the defendant continued to be iN®possessian of the ot ° 
property from 1911, that his possession of it was referable to the contract to 
sell, and that he had paid the price payable by him under the said contract. e 
Held, that tke defendant could successfully plead his possession and the 
contract for sale @s q defence to the suit against him fore possession se fap as 
plaintiffs 2 and 3 were concerned, that in the suit for perssesson M, the ist 
plaintiff, alone was entitlel to recover his moiety of the suit property, the claim 
of plaintiffs 2 afd 3 being dismissed, and that, in the suit for epecif® perfor- 
mance, the? defendant was entitled to the exe@utioh of a sale® deed con- 


veying the interest of plaintiffs 2 and 3 in the suit property. ji . 
fS A Nos. 1803 and 1804 of 1922. 7th September, 1925. 
e >» e e < . 
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Plaintiffs 2 and 3 having bem born both after thd contract, to sell, had 
been eifterad into by their father “and after the possession hâd been trans- 
ferred, they acqugred at birth no interest in the suit property. As the legal 
representatives of the party to the contract, they were bound by iz; and under 
S. 27 9(D) of the Specific Relief Act, specific performance could be enforced 
against them. ` 


Even if the defendant’s possession was not referable to the contract, posses- 
sion co&pled with an agreement to sell and payment of the prise were rood 
defences against the action for possession. 


p 


M and R having become divided in status. the defendant was an alienee, 
not from a co-parcener, but from a tenaat-in-common, and was not confined to 
the remedy to ask for partition of the undided share of his vendor. 


sults 


sion of the defendant. 


Second Appeal against the decree of the Court of the 
District Judge of Guntur dated 22nd Februafy, 1922 in A. 5. 
Nos. 263 and 264 of 1921 preferred against the decrees of the 
Court of the District Munsif of Narasaraopet, dated 21st 
March, 1921, in O. S. Nos. 1440 of 1919 and 199 of 1920 
respectively. 


Ch. Ragava Rao for appellant. 


V. Suryanarayana for respondents. 
The Court delivered the following 


JuDGMENT :__These two appeals arise out of connected 
1440 of 1919 was a suit brought by 
M. Guravayya and the minor sons of his deceased brother 
Ramaguruvayya to recover possession of lands in the posses- 


O. S. No. 


O. S. No. 199 of 1920 is a suit by 


the defendant in O. S. No. 1440 for specific performance of 
a contract to sell entered into by Ramaguruvayya, father of 
plaintiffs 2 and 3 in O. S. No. 1440. 
suits the plaintiffs alleged that the suit lands were taken on 
lease by one Nowloor Periah, that the defendant got into pos- 
session and was paying rent for some years but afterwards re- 
fused to pay reng,or to surrender possession. Both the lower. 
Courts found against the truth of the alleged lease in favour 


of the defendants. 


father of plaintiffs 


gave hin a seceipt (Ex. I) for payment o 


2 


—_ 


In the first of these 


The District Munsif found that the 
and 3, Ratfaguruvayya, had purchased 
the suit lands under Ex. II from Nowloor Periah, to whom the 
family had previously sold the same property, uf discharge of 
debts and cash feceived at purchase. Afterwards, Ramaguru- 
vayya contracted to sell the suit property to the defendant and 


Exs. I awed II were executed in 1911. 
Both the Lower Courts” have 
taken it as préved that Ramaguruvayya became divided in 


minor plaintiffs were born. 


9 


f the puechase money 


After thig the two 


v ; $ 
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status Pong his brother, the first plaintiff, before the, minor 


plaintiffs were bern and that they kept the suit lands undivided 


for future partition by metes and bounds. 


. The District Munsif dismissed the suit for possessipn on ° 


the finding that Ramaguruvayya entered into a contract to sell 
the property to the defendant. In the other suit he gave the 
plaintiff a decree for specific performance and directed the 


guardi#n of the minor defendants to execute a sale deed within , 


four months. 


The District Judge on apptal found that the suit lands 
formed part of the ancestral property of the joint family and 
that Ex. A, a gale deed of 1903, formed the root of title in 
the joint family of the plaintiffs. He also found that there 
was no satisfactory evidence that the first plaintiff and Rama- 
guruvayya had sold the property to Nowloor Periah, and there- 
fore Nowloor Periah could not pass any valid title to Rama- 
guruvayya. Then, as regards the contract to sell, Ex. I, he 
held that this was only evidence of an agreement to sell and 
did not operate as a transfer of title. | There is no discussion 
of the sections of the Transfer of Property Act or the Specific 
Relief Act in the judgment, but the District Judge was appa- 
rently referring toS. 54 of the Transfer of Property Act and 
the provision therein contained that a contract for the sale of 


immoveable property does not of itself create any interest,in or _ 


charge on such property. At the time when the District 
Judge gave his judgment the decision of the Full Bench of this 
Court in Vizagapatam Sugar Co. v. Muthurama Reddi (1) 
had not been pronounced. That Full Bench dissented frorn 
the previous rulings of two Full Benches in Kurri Veerareddi 
v. Kurri Bapireddi (2) and Ramanathan v. Ranganathan 3) 
and pronounced that part performance of a contract by way 
of delivery of possession coupled with an enforceable right to 


specifig performance was a good defence to an action for eject- 
ment. 


In this view of the lat, the E who has been in 
possession,of the property since 1911 and has paid the prict 
can successfully plead his possession and the contract for 
saleeas a d@femce to the suit of the two miħor plaintiffs * whe 
claim under Ramaguruvayya. As these twoeplaintiffs were 
born afterethe date of the contract to sell by their father they 

= 1. (1923) ILR 46M org: fs ML J 528 (FeB). 
e 2. (1880) I L R 29 M 336. 
3. (1917) ILR 40 M 1134: 33M L fb 212 (F B). 
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could not acquire at birth ajty interest in the property to which 
their father had already parted with his title. oe 

The respondents’ vakil relies on some observations in 


` Ponnambala Pillai v. Sundarappayyar (4) to the effect that- a 


purchaser from a coparcener of an undefined share takes sub- 
ject to the chance of the vendor’s share being diminished before 
the pattition takes place. In that case the plaintiff's father 


- . and uncle contracted to sell certain properties as soon“as they 


got possession of the same. Before they got possession the 
plaintiff was born and his father’s brother who wasa party 
to the contract died. The learned Judges observed that there 
was no authority for the position that a contract to sell made 
by a Hindu before a son has been born to him is binding on the 
son who is born before the transfer of the property takes place. 
There was a suit for specific performance to which the plaintift 
was not made a party before he brought his suit for partition, 
and it was held that he was not bound by the decree for specific 
performance obtained against his father. In their observa- 
tions as the binding character of a contract for sale made by a 
Hindu upon his afterborn sons, the learned Judges make no 
direct reference to the provisions of the Specific Relief Act or 
to those of the Transfer of Property Act. i 

In Chinnu Pillai v. Kali Muthu Chetti (5) the test ap- 


` plied to find the quantum of interest vesting in the alienee was 


to ascertain the state of the family at the time when the aliena- 
tion was made. In the present case plaintiffs 2 and 3 were born 
both after the contract to sell was entered into and after the 
possession was transferred. 


In Bappu v. Annamalai Chettiar (6) the co-parceners 
wese apparently all born by the time that the contract was en- 
tered into by their father. The plaintiff, who sued after the 
father’s death for specific performance of the contract to*sell 
property in which the sons took an interest at birth had to show 


that the transaction was for the benefit of the joint family. The’ 


fact that here the sons were not bofn at the time of the contract 

for sale distinguishes this case from that. i ° 
Kauralia Nanubhai v. Mansukhram (7), Ram Baksh v. 

Mughlani Khanam (8) and Salamat-uz-Zamin Begam. v, 


Masha Alla Khen (9) are all instances where S. 54 of the 





. e aes (1897) IL R 80 M 364: 7 M'L jo” ° 
5. @(191r) I DPR $s M 47 at 53: 21 ML J 246 (F B).° 
o 6 (1922) 44 MLJ 226. 7- (1900) I L R 24 Bom 400 \ 
8. (1903) 7 L B 26 A 266, 9. (1917) IL R 40 A 18y. 
. 
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, Transfer. of Property Act is held t& be inapplicable to e cases 


where possession has been given and part of the purchasé money 
has been,paid. In Fenkata Reddi v. Yellappa Chetty (10) 
Abdur Rahim and Srinivasa Aiyangar, JJ., held that S. 54 of 


-the Transfer of Property Act did not affect equitable rights 


arising under a contract of sale. 


The contentions of the respondents’ pleader (1) that the 
defendant cannot put forward the defence of part performance 
of the contract except against a party to the contract, (2) that 
possession has not been found to be referable to the contract 
and (3) that the defendant as an alienee from a co-parcener 
has no remedy exeept to ask for partition of the undivided 
share of his vendor, may be answered briefly as follows : (1 ). 
that the legal representatives of a party to the contract, such 
as plaintiffs 2 and 3 are, are bound by the contract and, under 
S. 27 (b) of the Specific Relief Act, specific performance may 
be enforced against them. (2) Ex. I speaks of possession 
having been handed over. The possession thus is referable 
to the same contract under which the purchase money was paid. 
Even otherwise, possession coupled with an agreement to sell 
and payment of the price are good defences against an action 
for possession. (3) Ramaguruvayya having become divided 
in status from the first plaintiff, the defendant is an alienee 
from a tenant-in-common, not from a coparcener. He has 
no equity to ask for a general partition of the family property 
against a tenant-in-common. This distinguishes Subba 
Goundan v. Krishnamachari(11) from the facts of the present 
case. 


In the result, Second Appeal No. 1803 will - be 
allowed in part and in modification of the Lower Appel 
late Court’s decree the first plaintiff will get a pre- 
liminary decree for the recovery of a moiety of the suit pro- 
perty, the claim of plaintiffs 2 and 3 being dismissed. Each 


party will bear their costs throughout as eacheside has only 


partially succeeded. > 


Second Appeal No. 1804 is allowed. The defence of Jimi- 
tation was raised in this suit (O. S. No. 199 of 19209 but no. 
issue was framéd ®n the question whether the suit was in time, 
there was no contestgon the point, and the respgntients can- 
not be allowed im second appeal to press the point when the 
appellant has not been called on during the trial to sow that 
10. (1916) 5 LW 234.. ° 11. (1921) ILR45M 4498 42 ML J 373. 
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his suit was in gime. Tie sale deed to be executtd wji of 
course pass only the interest of defendants 4 and 2 who were 
directed by the decree of the first Court to execute it‘as the 
suite was only against those two represented by their¢mother as 
guardian. The decree of the District Judge is set aside and 
the decree of the District Munsif is restored with costs 
throtghout. Time for execution of the sale deed will be ex- 


tended to four months from the present date. 2 
he V Second Appeal allowed ; Decree 
pees ae modified. 


In THE High COURT or JUDICATURE AT MADRAS. 


PRESENT : SIR: VicToR Murray Coutts TROTTER, 
Chief Justice, AND MR. Justice REILLY. 


Komiresetti Satyanarayana ... Appellant* (and Respondent) 


Vv. y 
Yeeranki Chinna Venkatarao and others ... Respondents 
, (Plaintiff and Defendants 3,°8, 
' 7 and 9 E) ; 


Indian Registration Act, S. 77—Scope of—Remedy provided, if merely 
optional—Agreement to sell—One of the executants objecting to registration— 
Registration refused after inquiry by Registration authorities—Suit for specific 
performance—Maintainability. 


* In pursuance of an agreement to sell immoveable property, a sale deed 
was drawn up, but when it was presented for registration, one of the persons 
who executed the agreement to sell objected to the registration cf 
the document'and the Registration authorities after an inquiry into the matter 
refused to order registration as against the objector. The vendee instead - of 
suing for compulsory registration under S. 77 of the Registration Act, sued his 
vendors for specific performance of the agreement. Held, the suit was not 
maintainable. Venkatasami v. Kristayya, I L R 16 M 341 followed; Amarchand 
v. Nattu, 7 AL J 887; Surendranath Nag Chowdhury v. Gopal hinder Ghosh, 


The object of ed legislature in enacting S. 77 of the Registratfon Act was 
to provide a remedye with a very short period of limitation for putting right a 
wrongful refusal to register a documAt, and that must be held to be the 
only remedy given by law. A person who fails to take advantage of such 
a statutory remedy cannot ask a Court of Law for the exegtise in his favour 
of, the _digretionary and equitable remedy of specific performance. 


A ppeal dpainst the decree of the Court of the Additional 
Sakina Judge of Cocanada dated.18th day of April, 1921 
in O. Se Ño. 10 of 3920. AL ~ s 








“Appea? No.68 of 1922. 16th September, 1925, 
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. “4. Krishnaswami Aiyar and.. Cs. V enkatramayya for Satya- * 
. ° ° ; hi narayana 
appellant. * | ee ee 
_ G. Lakshmanna and V. Viyanna for respondent. eau : 
. The,Court delivered the following , . ji 
Jupements :__The Chief Justice: Thisis an appeal Coutts * 


from a decree-of the Subordinate Judge of Cocanada wherein Trotter, ©: P. 


he gave certain reliefs by way of specific relief to the plairtiffs. 
The flamtitts’ case was that certain sums of money were dueto . `» 
.them as debts from various people. It is not material for 
the purposes of our decision to know how those debts were 
alleged to have come into existence, what was their nature or e 
what were the relations to the plaintiffs of the various parties . 
to the transactions in question. The transaction was that an 
agreement was entered into for the sale'of certain property in 
extinguishment of the plaintiffs’ claims. The agreement that 
was entered into by the’ contracting parties was this “We shall 
execute the sale-deed for this as per your draft and give it to 
you registered within three months from this date” so that 
undoubtedly under that document it was part of the obligaticn 
of the-defendants to get the deed that was in contemplatfon by 
this agreement drawn up and executed and registered. “A 
deed was drawn up and in due course it came to the stage of 
registration. One of the persons who executed the agree- 
ment, the 3rd defendant in this case, when the time came for 
registration objected to the registration of the document and 
the: Registration authorities after an enquiry into the matter 
refused to order registration of the document as against the 
recalcitrant 3rd defendant, plaintiffs’ case of course being 
throughout that she was a person against whom the deed ouglit 
to have been registered.and that is their case here to-day and 
that the Registration authorities were in error in giving effect 
to her, refusal. In these circumstances they brought this ~ 
suit for specific performance of the agreemerft against all the 
parties to it. We are not really called upon to decide in this ° 
case whether this is a matter im which the contemplation of the 
parties was that all should sign or that the signature of what I e 
may call the éperative persons should be regarded as sufficient, 
it apparently being the fact that the signatures ef others includ- 
ing the recalcitrant 3rd defendant were added"asotf it were 
ex majori cautela in Case they should raise objections and claims s 
thereafteg Speaking for myself, I think that even in such a 
case it must most probably be held that it was the intention that 
they should execute for the very purpose that I have mentioned. 

e . 
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However, in cie view that we take it is unnecessary to 
decitlé the matter. . And if the other view wefe to pteyai! 
that the sigwature of this person was otiose “and unnecessary, 
then of course the plaintiffs' case would fail egually herause the 
whole agreement would be completed sufficiently to satisfy the , 
contract and there would be nothing for the suit to operate 


upon. But taking it that the signature of the grd defendant 


was necessary, what is the position in law? s ° 


By S. 77 (1) of the ep steton Act it is enacted as 
follows :— 


“Where the Registrar refuses to order the document to be registered, 


any person claiming under such document may within 3q days after the making 


of the order of refusal, institute in the Civil Court, within the local limits of 


Whose original jurisdiction is situate the office in which the document is sought 


to be registered, a suit for a decree directing, the document to be registered in 
such- office.” 


That is a statutory remedy given to a person who stands in 
the position that he is entitled to have a document registered by 
somebody else, that that somebody else has refused and the 
Registrar has upheld the refusal and he wants to have that 
compulsorily registered as against the other person. It should 
be observed, and I think this is a most important thing to notice 
about the section, that it provides a limitation of a short period 
of 30 days, the object no doubt being to ensure that matters of 
thes kirid should be gone into when the evidence is fresh in 
everybody's mind and in all human probability all of it avail- 
able, whereas if left to an ordinary suit some people might bu 
dead who could ‘throw light on the matter and others might 
have let it fade from their recollection. I should have 
thought that looking at the statute alone it is clear that the 
object of the legislature was to provide a remedy of a very 
short period of limitation for putting right a wrongful refusal 
to register, andthat must be held to be the remedy and the’ 
only remedy given by law. But unfortunately the matter is 
covered with cdnflicting authority. The authorities in Mad- 
ras appear to differ from the®authorities in other parts of 
India. In a matter which is open to diver gence of view my 
opinion js that this Court should follow its own cursus curiea 
uriless' it-is of Opinion that the former decisfons of thé Court 
are clearly evrong. I do not think, if Jt agrees with those 
decisions, that it ought to harass the parties weth any argument 
before a ull Bench merely because of different views in other 
Courts. =- ` , ; 
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| An authority which is directly an favour of the respondents 

is Amer Chand v, Nattu (1) a decision to which that very dis- 

tinguished Judge Stanley, C. J. was a party. «A sale deed 

was exéquted, a lady refused to register it but no suit , was 

brought for ‘compulsory registration; nevertheless it was held 

that the plaintif was entitled to a remedy by way of specific 
performance ; and the learned Judge says this: « 


“Mis (plaintiffs) grounds of appeal are that the substantial relief 
sought by him was the specific performance of the contract for sale and for 
possession of the property. We see ifo answer to this appeal. No defence 
to the action was disclosed by the defendants and in view of all the facts the 
Court of First Instance as well as the Lower Appellat& Court ought, in our 
opinion, to have granted a decree for specific performance. The Court of 
First Instance was wrong in passing an order (that is no doubt true) for regis- 
tration of the sale deed which was executed by tht guardian of the defendants 
in view of the provisions of the Registration Act. But it appears to us that 
the Court has jurisdiction to direct performance of the contract and to require 
that the defendants should do all necessary acts for the purpose of fulfilling the 
obligation into which through their guardian they had entered, and that the 
plaintiff is entitled to have a fresh sale deed executed by all necessary parties 
and io have the document so executed registered,” 


And then they quote Chinna Krishna Reddi y. Doratswami 
Reddi (2) a case which I shall show presently is really no 
authority for the proposition laid down by the Allahabad High 
Court at all. ~The next direct authority in Mr. Lakshmanna’s 
favour is a case in Surendranath Nag Chowdhury v. Gapal 
Chunder Gosh (3) a decison of Mukerjee and Carnduf, JJ. 
There the decision was that. 

l “Although a document, which has been executed, is inoperative in law 
and wholly ineffectual to create title in the intended lessee, it is neverthe- 


less evidence of a valid agreement to execute a lease and .may consequently form 


the foundation of an action for specific performance.” i 


i , 
That really entails another doctrine as well as the one 


we are directly concerned with here, namely, that though a 
lease has for some reason or other become, or was from the 
first, legally inoperative, yet for the purpose of ringing ʻa 
suit -for specific performance*it is open to the Court to treat 
it as a mere agreement of lease. I should have thought it a 
very vicious method of construction to say that a document, 
which purpor® @ be one thing, is to be allowed to be treated 


a valid document of e different order altogether. Wheereason- 


n (1916) 7 AL fF 88. 2. (37886) IL R20M 19. 
3.” (1910) 12 C L J.464. a8 
” . 
. bg . 


when it is found imperfectly to contain what it Purportseto be as 


Satya 
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v, 
Chinna 
Venkatarao. 





Coutts 


Trotter, C.4. 
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° Satya- ing of the learned Judges ef the’ ‘Calcutta High Court appears 
narayana 
3. to bé this. The undertaking of a person who enters into a 
a. contract for the sale of real property is to do évery thing. where- 
—— -“ by'an operative agreement in law can be effected. ..He has 
one ;, not done everything if he failed in an instrument where the . 
° obligation is cast upon him to obtain its registration and, there- | 


fore,*a step in the creation of the legal relation of purchaser 

and vendor being wanting, you can compel the personewho has 

not taken that step to take it. The answer appears to me to 

be very simple. S. 77 of the Registration Act not only tells you 

how you are to do that, but says that if you want to effect that 

n purpose of having registration forcibly carried out by a decree 

of the Court, you must do it within thirty days. It seems 

to me that these decistons in Calcutta and Allahabad in effect 

taken upon themselves by a side wind to get rid of the period 

of limitation strictly imposed by the express words of the 

statute. To my mind no judicial decision has any right to 

tamper with a thing directly enforced and enjoined by a 

statute whose construction is free from possible doubt. THe 

most that can be said is that the remedy given by the statute 

is not intended to be the only one. It is almost impossible 

to believe that the legislature can have intended that there 

should be a direct and an indirect way of effecting the same 

thing and that the period of limitation applicable to them 

should be entirely different. That is the view that has been 

taken in more than one case in this Court. But before I 

deal with them I want to refer to one other case of the Cal- 

cutta High Court, Nasiruddin Midda v. Sidhoo Mia (4), be- 

cause that is an instructive case. What appears to me to be 

j the policy underlying the Calcutta trend of decisions is I think 

7 well illustrated by that case decided by Mookerjee and Beach- 

. croft, JJ., in 1917. In that case the plaintiff claimed two 
? things in the alternative. He first put in a claim asking in ° 

terms to have the registration of a document enforced and an 

alternativesclaim alang with it for specific performance. The 

, document was in the same stage as the document here. it 

° . * had been executed but one of the parties had refused to ac- 

knowledge the right to have it registered. j The learned 

Judges say this,:— i 
“As a the claim to eaforce registration Sf the document executed 


N * in his fav8ur be his vendors he wa, no doubt, bound to foflow strictly the pro- 
cedure prescfibed by the Indian Registration Act before he could institute a 


ma 














eeg 4. (1917) 44 I C 361. : 
. . 





. 
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suit ander S: 77 to compel registration. Bat as regards the alternative claim Satya ° 
to enforce specific performance of the agreement ,„to sell there was really no ie ane 
answer fo the suit. "Although the vendors had executed thg document, they Chinna 
could not*be deemed to have completely performed their part of the agreement. , Venkatarao. 
The tgreement in essence was not merely to execute a conveyance whicle until Aa a 


registered' would be inoperative in law but to transfer the full title from them- Trotter. C. J. 
selves to the plaintiff as purchaser, Such title could be transferred only by : 
means of a registered instrument; consequently the execution of the conveyasice 

not followed by registration could not be regarded as fulfilment of the contract.” : 


So that-what is taken away by the right hand is immediately 

replaced by the left and where the statute has forbidden: by 

a special means another means is promptly devised in order to ° 

get round the words of the Act.. ° 


In Madras the decisions have been different and having 
considered them all I am of opinion that they are quite con- 
sistent. The leading case and the most direct authority is 
Venkataswami v. Kristayya (5). There the plaintiff sued 
for specific performance and a decree had been passed in the 
Lower Court directing the defendant to execute and registered 
a deed of transfer. That judgment was upset by Muthu- 
swami Aiyar and Handley, JJ., and the reasoning that is 
directly in point is to be found on the second page of the judg- 
ment. It is an interesting case because the judgment con- 
templates the case not merely of failure by the defendant tc 
procure registration but the case where the plaintiff doesenot 
assume the remedy given him under S. 72 or S. 76. The 
Jearned Judges say this :_ 


“If ‘defendant had appeared and admitted execution, the document 
would have been registered. If he had appeared and denied execution, regis- 
tration would have been refused and plaintiff would have been entitled to’ an s 
enquiry before the Registrar under Ss. 73 to 76. If defendant did nog appeur, 
plaintif might have proved execution of the document, and on such proof 
would have been entitled to registration. If the registering officer was not satis- o 
fied with the evidence of execution and refused to reger, an appeal would 
have lain"to the Registrar under S. 72. If the decision under S, 72 or S. 76 
had been adverse to plaintiff, he would have a remedy eby suit ynder S. 77 of 2 
the Act. Plaintiff had, therefore, P complete remedy under the Act, and not 
having chosen to follow it, has only himself to blame that the efficacy of the @ 
document has nat been completed by registration.” ° 


d 
Thensthey go of to dispose of the other docfrine that You can : 
treat an incompletg conveyance as a complete agreement for - 
a conveyan@e and negative that. The learned vakil who" 
appeared for the respondents in this*cast said e 
AA IIM 
5. (1893) ILR 16M 341:3 ML J 169, ° ® 
ü 8 


Satya~ 
narayana 
Y, 
Chinna 
Venkatarao, 


e Coutts 


Trotter, C. J. 
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“There is a distinction, She plaintiff was disentitled thére beoause 
it was through his own negligence that he failed to get the document registered. 7 
| may point ott in passing that in terms part of that negligence 
* was considered by the learned Judges to be his failur2.to adopt 
the remedy given him under the Registration Act including 
the remedy by suit under S. 77. But says Mr. Lakshmanna, 
“Tf you look at some of the later cases you will find that a 
, distinction--is drawn and you find that in casés where it has 
" been proved that the defendant was the person to blame, the 
remedy by the Specific Relief, Aét has been allowed. ” When 
examined, those, cases appear to me not in the least 
to support his contention. .In Chinna Krishna Reddi v. 
Doraiswami Reddi (2) there had been a document of convey- 
ance executed but before registration the defendant in the suit 
got hold of the document fraudulently, stole it from the plain- 
tiff and concealed it for the purpose of preventing registration 
from taking place because obviously the Registrar cannot re- 
gister a document which for his purpose is non-existent, and 
therefore the learned Judges say that the plaintiff was clearly 
entitled to have a fresh document executed and registered just 
as hé would be so entitled if after execution the document had 
been accidentally lost or destroyed. That no doubt is quite 
true. And it follows a much older decision of this High 
Court in Mynakka Rowthen v. Vavana Mahomed Naina 
Rothen (6 ). In that case soon after execution the docu- 
ment in question was destroyed by fire before it had been regis- 
tered. It was held that the plaintiff was entitled to ask the 


Court to compel the defendant to execute a fresh document. 


The principle of the decisions in the last two cases is perfectly 
intélligible and sound but that does not appear to me to touch 
thé present case. Mr. Lakshmanna says : “AL those were 
cases where it had been shown that the defendant was at fault. 
No doubt on his ewn showing the Court ought to give spécific 
performance of a remedy for the plaintif.” ‘It is notin my 
opinion the,true line of reasoning at all. The plaintiff there 
was entitled to have a decree which no doubt included a direc- 
*tion that he should be given an executed and regisrered Irtstru- 
ment becasse as things stood at the time of the suit he had 
nothing” whatever to register. In the one case the document 
had beenedesttqyed and in the other case it kad been abstracted 
‘and ‘he eould not go to the “Registrar ahd say? “Tompel my 
conveyor t® register’ a, document in my favour,” because the 


E EA ee =F 
2, (1886)*°I°L R 20 M 19. 6. (1869) 5 M HCR 123. 
. . 
e ° œ 
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document to he registered was non-existing. The cases appear 
to have no bearing pn this case. And it must be remembered 
that although in this country the remedy of specific performance 
is a statutory remedy, it nevertheless is simply a crystallisation 
“mto a statutory form of an equitable remedy to which laches 
Was, as it is to all equitable claims, an answer. How it,can 
be said that a man who was given an express statutory remedy 
by an Act*of legislature under S. 77 of the Registration Act 
and has failed to take advantage of it has not been guilty ‘vf 
laches and is entirely free from bldme passes my comprehen- 
sion. It appears to me that a man who has failed to adopt 
the remedy expressly provided by the statute cannot come 
to this Court and ask for an exercise in his favour of a discre- 
tionary and equitable remedy. I ought to add that the deci- 
sion in Venkataswami v. Kristayya (5) has been followed in 
séveral later decisions of this Court of which I need only 
instance two, Thayarammal v; Lakshmi Ammal (7) and Sub- 
raya Pillai v. Devasahayam Pillai (8). This is sufficient 
to dispose of this appeal, because it is not pretended that unless 
the respondent can’ get over this stile there is anything argu- 
able in the appeal. That being so, the appeal must be allow- 
ed with costs of the 2nd defendant throughout and the suit 
dismissed. | 

The Memorandum of Objections is dismissed. No 
costs. 

Reily, J. : | entirely agree. 

Fas Va Appeal allowed ; Memorandum of 

Objections dismissed. 


In THE High COURT oF JUDICATURE AT MAnRAS. 0 


PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 


ODGERS. ji | 
Shanmugam Pillai ... Appellant* (1gt defendant) 
A . ‘ e 
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Limitation, Act, elrly 11 (a)—Execution sale of item of jognt familf prpperiy 
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Shanmugam  possassPor of item %o other members of family—Suit by purchaser for possession 


P R of item on ground of his exclusive title—Dismissal of *Subsequent suit by* pur- ° 
Panchali chaser for partition of family properties and allotment to him of*judgment- > 
Ad mmal. ° debjor's share—If barred under Art. 11 (a) of Limitatiow Act or 6.11 pr O. 2, 


R. 2 of Civil Procedure Code. j 


The suit house, which belonged to the joint family of one R and the ist 
and the and „defendants, was attached in execution of a money decree obtained ` 
. by N against R. § purchased the house at the sale held in exe@ution of the 
said decree, and assigned his rights therein to G. After G got possession of 
the house, an order was passed on 7th September, 1915, under O. 21, R. 101, 
Civil Procedure Code redelivering the property to the possession of defendants 
e 1 and 2. Withir? a year of the said order the plaintiff’s husband instituted 
a suit for setting it aside and for a declaration thatethe defendants had no 
manner of right in the property. In that suit he asserted his right to have 
his title to actual possession of the house declared. That suit was finally dis- 
missed in second appeal on the ground that G was not entitled to joint posses- 
sion along with the other members of the joint family of the defendants. 


Much more than one year after the order under O. 21, R. 101, Civil Pro- 
cedure Code, dated 7th September, 1915, the widow of G, who had died in 
the interval, instituted the suit out of which the appeal arose, for partition 3v 
metes and bounds of a block of houses belonging to the joint family of the 
defendants and for delivery to the plaintiff of the share of the minor son of R, 
who had also died in the interval. 


Held, that the suit was not barred by limitation under Art. 11 (a) of the 
Limitation Act, and that it was not barred by res judicata under S. 11 or O. 3, 
R; 2 of Civil Procedure Code. 


Both in the claim proceedings and in the prior suit the plaintif asserted 
his right to have his title to actual possession of the house declared; but, in 
the present suit, he asks for a partition, after allowing for good and bad 
qualities of the family properties and for delivery of a moiety to him. In 
making such a partition it is not necessary to go behind or re-open the decisions 
in the prior proceedings The plaintiff is only exercising’ the equitable right 
“of the co-parcener whose share he has purchased to demand a partition at any 
time. Art. ux (a) is thus not a bar to this suit. There is equally no bar of 


. res judicata under S. 11 or O. 2, R. 2 because the cause of action in ,the prio; 
suit was the order %h the claim petition, while the cause of action in the present 
suit is plaintiff's purchase of the undivided share of a member of a joint family, 
and the reljefs askeđ fọr in the two suits are different. 

.e : 
ô ° ‘, Second Appeal against the decree of the Court of the 


Second Additional Subordinate Judge of Madura in A. S. 
No. 2 Of 1922 (A. S. No. 27 of 1923,eDistricf Court, 
Madura) “preferred against the decree of the Court of the 
« Distrigt Muftsif of Maduga Town in O.%. No, 551 of 1920. 


P. R. Srinivasan for appellant. 
C.A. Seshagiri Sastrj for respondents . 
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7 “The “Court delivered the follgwing i Á 

JUDGMENTS :—Spencer, J. :__The second plainti§®in the 
suit, who is the first respondent in this appeal, is the second 
wife of "one Ganapathia Pillai (deceased), who was the as- 
signee of the. rights of one Sankararama Aiyar, auction-pur- 


` chaser of a house which belonged to the joint family of one 


Ramalingam Pillai and the first and the second defendants 
and which was attached in execution of a money decree obtain- 
ed by one Narayanaswami Aiyar against Ramalingam Pillai. 
The present suit is for partition by metes and bounds of a 
block of houses belonging to the joint family and for delivery 


to the plaintiff of the share of the minor son of Ramalingarn. 


Pillai, who is now dead. The question to be decided in 
second appeal is whether the suit is barred by reason of its 
having been instituted more than one year after an order which 
was passed on 7th September, 1915, under O. 21, R. rox of 
the Civil Procedure Code re-delivering the property to the 
possession of defendants 1 and 2 after the plaintiff's husband 
had got possession in spite of their obstruction. Within 2 
year of the order under R. 101 the plaintifi’s husband brought 
a suit (O. S. No. 40 of 1916) for setting it aside and for 
a declaration that the defendants had no manner of right in 
these properties. That suit was finally dismissed by this 
Court in S. ANo. 707 of 1919 on the ground that the 
plaintif was not entitled to joint possession along with the 
other members of the joint family of the defendants. 

Additional arguments against the maintainability of this 
suit are based on defences arising out of S. 11, and O. 2, 
R. 2, Civil Procedure Code, in consequence 'of the prior suit 
of 1916 having been dismissed. 

For establishing his contention that this suit is harred 
by limitation under Art. 11 (a) the appellant’s vakil relies of: 
Ganpat Raiv. Husaini Begam (1), Bhimappa v. Irappa (2) 
Baldeo %. Kanhaiyalal (3) and Tilokchand v’ Sada Ram ( ra 

In Ganpat Rai v, Husaini Begam (1 ) the Plaintiff's father 
was resisted in attempting in®execution to ‘get present posses- 
sion of a house that he had purchased in Court auction and an 
order was passed against him. Eleven years later the plain- 
tif sued for s@paration and present possessiof of a two-fifths 
share of the same property by virtue of “hie purchase. 


Piggott, J. apsegved + “On the principle that the greater ir- ¢ 


1%. (19%) TL Rig ALJ 53. 2.” (1§01) I LR #6 Bom 146. 
3. (1920) 12 L W 408: 24 C W N 1001 (P C). 
4. (1875) 7NWPHCR i. j 
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cludes the less, it seems reasonable to hold that the-tight 4 OW 
claimeti. to prestnt possession over portion of thé house is jn- 
cluded:in the right claimed in the year 1906 to present .posses- 
sion over the entire house so as to bring into Operation the 
provisions of Art. 11 (a) of the Limitation Act Schedule. ’ 
He also observed that the order itself had very definitely re- 
ferred the auction-purchaser to his remedy by way of a regular 
suit; yet he had put off availing himself of this remedy to 
rectify the adverse order passed against him for nearly twelve 
years. | ° 

This case can be distinguished from the one before us on 
the ground that the property there belonged to Mahomedans 
and that the plaintiff in the suit admitted that the judgment- 
debtor whose share he had purchased was the owner of a two- 
fifths share while the claim order negatived his rights to any 
portion of the house. A purchaser of the share of a sharer 
under Mahomedan Law is entitled to something more than a 
mere equity to partition of the joint family property, which is 
what the purchaser of the undivided share of a co-parcener ‘in 
a Hindu family 1 in Madras gets by his purchase. I do not 
see any occasion to regard this decision as directly opposed to 
Yelumalai Chetti v. Srinivasa Chetti (5), as Phillips, J. did 
recently inS. A. No. 1708 of 1922, a second appeal in which, 
as in this case, a question arose as to the right of a Court 
auction purchaser to enforce his right to an order for parti- 
tion of joint family property more than one year after the 
dismissal of an application for delivery of possession. The 
principle established by Yelumalai Chetti v. Srinivasa 


Chetti (5) as I understand the decision is that an order for 


partition of joint family property cannot be passed in execution 
proceedings, and, therefore, a subsequent suit for that relief 
is not barred either by S. 47 (old S. 244) of the Civil Pro- 
cedure Code. og by failure to appeal against an order* made 
under O. 21, R. 95 (old S. 318). The case doeg not deal 
with the application of any article of the Limitation Act. 

In Bhimappa v. lrappa (2) a purchaser at a Court sale, 
having been obstructed, applied for removal of the obstruction 
and for possession, and his application was rejected. More 
than 4 year affer the order passed against fim he filed a suit 
praying thie the order in the Miscellaneoys Proceedings might 


e be set asidg and that a partition might be directefl and that the 
whole ofethe plot of land which he purchased might be allotted 


2. (1903). I L R 26 Bom 146. 5. (1986) IL R 29M 294. 
è 
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to the share of his judgment-debtar and that he.might be Shanmugam « 
, placed in present, possession of it. Chandtavarkan,” P. re- vo 
. marked that his suit though in name a suit for partition, was urn 
in substayce a suit for possession of that very property under + _ l 
. the self-same right put forward without avail in the miscella-  5Pere*"* J, 
neous proceedings, and so it was a suit to establish his right ji 


to the same property covered by the order, and, havings been 
broughta more than a year after the date of the order in the 
miscellaneous proceedings which he asked to have set aside, ' 
it was barred. In considering how far we should be influenced 
by the ruling of the Bombay Court in such a matter we must 
remember that, as noticed by Mr. Mayne in paragraph 355 > 
of his Hindu Iaw, “in Bombay it is held that even before 
partition the purchaser of the interest of one co-parcener is a 
tenant-in-common with the others ; but, in Madras, this view 

is not accepted, and it is held that the purchaser is not a tenant- 
in-common but has only an equity to enforce his rights by parti- 

tion.” To make this clear, it will be sufficient to refer to 

Batil Hart Premji v. Hakam Chand (6), Naro Gopal v. Para- 

ganda (7), where it was laid down that an alienatiop by a 

joint tenant- effects a severance, as a result of which the alienee 

— before division by metes and bounds becomes a tenant-in- 
common. But in Kota Balabadra Patro v. Khetra Doss (8), 
Manjaya v. Shanmuga (9) and Maharajah of Bobbili v 
Venkataramanjulu Natdu (10) it was held that a purchaser 

of a co-parcener’s interest in the joint family property has not 

a common right to joint possession with the rest of the family 

nor is he a tenant-in-common ; but he has only an equity to 

compel a partition and to work out his rights against the heir 

that falls to him [see also Subba Goundan v. Krishnama- 

chari (11) ]. Here, as in other cases where the applications! 

Art. 11 (a) of the Limitation Act is in question, the important 

thing is to see, as the Judicial Committee did in Baldeo v. z 
Kanhawalal (3), what was asked for in the claim proceedings 
and what is asked for in the present suit. „Fhe law provides 
ut sit finio litium that a perfon defeated in claim proceedings 
shall,not ask for the same relief that was denied him in thosee 
proceedings “which are summary, except in a suit filed*within 





——— 
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a year of the order. Unger O. 21, R. 103, Civil Proceflure 
Code, "a party #gainst whom an order for possession is made 
under R. 191 may institute a suit to establish his right to 
present possession of the property, but, on his failing to do 
so, the order becomes final. i 

From the fuller report of the Privy Council case vt 
Baldeo v. Kanhaiyalal (3) it appears that the village which be- 
longed to a joint family was on the death of the head of the 
family registered in the names of his two sons, and that the 
appellant both in his application for possession under R. ,7 
and in his suit asked for actual possession of the eight-annas 
share of one of the sons whose interest he purchased. Their 
Lordships observed that it was too clear fót argument that 
on both occasions he asked for exactly the same relief, and his 
suit brought more than one year after the disposal of his 
claim was thus time-barred. 

In Tilokchand v. Sadaram (4) which was a decision 
under the Civil Procedure Code of 1859 the plaintiff asserted 
in execution proceedings that there had been a partition and 
he claimed to recover one-fourth of certain immoveable pro- 
perty which had fallen by the partiton to his lot. Both >t 
the time of the claim and at the time of the suit a right to 
present possession was asserted, and the suit being more than 
one year after his failure in the claim proceedings, was thus 
barred. The facts of the case before us are different. Both 
in the claim proceedings and in the prior suit, O. S. No. 407 
of 1915 the plaintiff asserted his right to have his title to actual 
possession of the house declared; but, in the present suit, he 
asks for a partition, after allowing for good and bad qualities 
of the family properties and for delivery of a moiety to him. 
In making such a partition it is not necessary to go behind or 
reopen the decisions in the prior proceedings. The plaintiff is 
only exercising the equitable right of the co-parcener whose 
share he has purchased to demand a partition at agy time. 
Art. 11 (a) is thus not a bar to this suit, and as the relief the 
plaintiff now asks’ for in aesuit based on the cause 


eof action of his purchase of the undivided, sharg of 


a member of a joint family would bes inconsistent 
with whaf he asleed for in the prior suit, in which the canse of 
action was the örder on the claim petition, there is equally no 


ebar of res judicata under St 11, Civil Prdcedyre Code, or by 


0. 2, R. 9 e °. e 
3. (1920) °12 L W 408: 24 C W N 1001 (P C). 
4. e (1875) 7NWPHC R ur. 
. e 
© e o 
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"The “degrees of the Lower Céurts are confirmed gnd the 
Second Appeal isedismissed with costs. 


Odgers, J.__The facts are fully set out in the judgment 


of my learned brother and the only question of importanee to 
be decided in the 2nd appeal is whether the present suit is bar- 
red under the provisions of Art. 11 (a) of the Limitation Act 
by reason of the order made against the plaintift’s husband 
(and son) on 7th September, 1915 (Ex. C), whereby posses- 
sion of the suit house was redelivered to the defendants 1 and 
2 under O. 21, Rr. 100 and ro1,’Civil Procedure Code. The 
plaintiff's husband then brought a suit on 8th*September, 191 ¢ 
(O. S. No. 407 of 1915) for a declaration that all the suit 
properties belonged to him and that defendants 1 and 2 had no 
right to the same and for cancellation of the Order of 7th Sep- 
tember, 1915. The Munsif dismissed the suit but the Sub- 
ordinate Judge held that plaintiff was entitled to retain posses- 
sion of item 2 till the otti was redeemed and for joint pos- 
session of all other items with defendants 1 and 2. On second 
appeal (S. A. No. 707 of 1919) to this Court, Abdur Rahim 
and Oldfield, JJ., held that plaintiff was not entitled to get 
possession along with members of the family as being the pur- 
chaser of joint family property. They restored the decree of 
the Munsif. | Now in the present suit the plaintiff asks for 
possession after partition. The simple question is, is this a 
different thing from what was asked for in the suit of 1915 as 
appears on the face of it or is it in fact the same thing so as 
to attract the limitation of one year under Art. 11 (a) of the 
Limitation Act. 


Now a person who acquires the rights of a co-parcener 
of joint family property is not a person entitled to present pos- 
session, in other words, he does not become a tenapt-in-common 
witht the joint family. His only right is to obtain by parti- 
tion the share to which his alienor is entitled. Cf. Kote 
Balabadra Patro v.Khetra Doss(8) where the Court thought ii 
unnecessary to discuss the r@lings of the Bombay High Court 


and Seshagjri Aiyar, J., remarked in the course of the argument, 


that the law’ in Bombay is different. To the same effect is 
the decision în Maharajah of Bobbili v. W enkataraanan juli 
Naidu (10), see also Subba Goundan v. Krisknagrachari (11) 
and the cases = cited. Thè cases relied bn by the appel, 
(1916) 31 M L J 275.° ° ® 
IO, ILR39 M 265: 27 ML J 409. 
rr. (1921) IL x 45 M (449 at 462: 42 MeL J 372. 
o . o 
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‘Shanmugam Jant may be shortly referreg] to. In Baldeo v. " Kanhatyalal (3) 
Piliai 
v, there are indications that the property had .become divided - 


Panchali though this i$ not clear and the plea was raiséd that the appel- - 
* lant,was not entitled to actual possession as purchases .in 

Court auction, of eight-annas share of one ‘of the sons. + 
~ Their Lordships say this does not matter, the question being 
not what appellant might or ought to have asked but what he 
<; didask. Viewed by this standard the present case geems to 
be outside the purview of the Privy Council decision. There 
the appellant twice asked for eXactly the same relief. Here 
the plaintif first asked for a declaration of his title and posses- 
é sion as against defendants 1 and 2 but in the present suit after 
setting out in para. 12 of the plaint that plaintiff and defend- 
ants I and 2 are each entitled to half the suit properties he asks 
for partition and delivery of his share. In my opinion these 
facts have only to be stated to put the present case outside the 
Privy Council decision. In Ganpat Rai v. Husaini Be- 
gam (1), the case was one between Muhammadans as to 
whom of course the doctrine of the Hindu Law set out above 
has noeapplication. The purchaser of a share of a Muhama- 
dan heir no doubt has a right to present possession after parti- 
tion. In 1906 the plaintiffs father claimed the entire house. 
He then discovered that his vendor was only entitled to 2/sth 
of the house and asked to be put in possession. It was held 
that he had in effect asked for this before, when he was definite- 
ly referred to a suit and did not-bring one till the last possible 
day. I donot think this case helps us. In Bhimappa v. 
lrappa (2), the suit was “both in form and in substance one 
for establishing plaintiff's right to and for the present posses- 
° sion of Survey No. 78” in which he had purchased the right 
a title angl interest of defendant 1 at a Court sale and as to which 
when he west to take possession he was obstructed. If the 
law in Bombay is ghat a purchaser of an undivided co-parceher’s 
share ts entitled to possession [as to which see Pah? Hari 
° Premji v. Hakam Chand (6), Naro Gopal v. Paraganda (7)] 
there is no doubt that the alanat here was asking for exactty 
. ° *the same thing in the suit as he asked for in the summary pro- 

ceedings. e È very much doubt if the case is useful as a guide. 
° * Tn® Tilokchatid v. Sada Ram (4) was a ca$e under S: 246 
- of Act VIII of 1859 which corresponds togthe present O. 24, 
<> Galilee kia a WA $, R&6 Bom 146. _ 

° 3. (1920)912 L W 408: 24 CW N 100r (PC). ©. 
4. (1875)7 NW P BCR 113. 6. (1884) I L'R 10 Bom 363. 
” 7 (1916) I L R gi Bom 347. 
d 
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R. 5.8, the eigen section. Theregvas no question of present 
possession antl I think this case affords no, help.” pe 


In. Yelumalar Chetty v. Srinivasa Chetty (5 wit was held 
that as the only right acquired by Court sale against the 2nd 
_ defendant, ‘whose undivided half share had been purchased 
by olanin was to effectuate the sale by a suit for partition of 
the joint property of the co-parceners, it was not competent to 
the Court, on a mere application for execution by the purchaser 
to enforce purchaser’s right by an order for partition. So that 
present S. 47 could not be a barto plaintiff's suit for partition. 
The question of Art. 11 (a) did not arise in, this case. 

A recent ruling of Phillips, J., inS. A. No. 1708 of 
1922 has been Gted to us in which he held that Yelumalat 
Chatty v. Srinivasa Chetty (5) is directly opposed to Ganpat 
Rai v. Husaini Begam (1). With respect, I think if we bear 
in mind that the latter case had to do with Mahomedans who 
are tenants-in-common whereas Yelumalai Chetty v. Srinivasa 
Chetty (5) had to do with alienation of an undivided share of 
a Hindu co-parcener the opposition disappears as the case do 
not really relate to the same doctrine at all. The authority 
Yelumalai Chetty v. Srinivasa Chetty (5) can be accepted 
without in the least diminishing the weight of the argument 
adduced for the respondent in this case. 


if have examined the authorities adduced for 


the appellant on this point at some length as the 
issue IS of. importance. 1 agree with my 
learned brother that they do not enable or compel us to say 
that the view of the Lower Appellate Court is wrong. 1 
agree with my learned brother as to the other points raised 
and that this appeal must be dismissed with costs. 


Poco. V s eee Appeal dismissed.e 
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A \ ° .. 
e Vemulapallii _ The powers of a de faato gyardian of a Hindu minor, whats is neither the 
Seetha- de juge@nor the natural guardiart of the said minor, are similar to those of a 
ramamma 
v. de jure or a natural guardian of the minor. An alienation of the minor’s pro- 
Maganti perty by such £ de facto guardian is valid and binding upon the pfinor if it 
Appiah + has been made honestly, for the purpose of saving the estate of the minor or 
a> for the benefit of the minor’s estate. A transaction entered into by such a 
= de facto guardian not for necessity is only voidable, and can therefore be ratified 
by the minor on attaining his age. 
é Held, so in the case of an alienation of a' Hindu minor’s propgrty by his 


natural uncle who was his de facto, but neither his de jure nor natural guardian. 

Second appeal against the decree of the Court of 
the Subordinate Judge of Masulipatam in A. S. No. 7 of 
e 1922 (A. S. Mo. 104 of 1921, District Court, Kistna) pre- 


ferred against the decree of the Court of thePrincipal District 
Munsif of Gudivada in O. S. No. 151 of 1919. 


K. Subba Rao for-. Ramadoss for appellants. 
F: Satyanarayana Rao for respondents. 
The Court delivered the following 


Odgers, J. JUDGMENTS :—Odgers, J. : The question in this case 
is whether an alienation by a de facto guar dian is valid under 
the Hindu Law. The person in question is the maternal 


uncle of the plaintiff and of course is neither the natural nor 
the legal guardian. The District Munsif dismissed the suit 
which was a claim for a declaration that the alienation made 
during the minority of the plaintiff did not bind him. The 
Subordinate Judge reversed this decision holding that the 
alienation made by the maternal uncle was a void transaction. 


It has been argued at length for the respondents that a 
de facto guardian is unrecognised in the Hindu Law. Jt 
. may be at once said that, if there is such a recognition | am 
A satished that the recognition is more or less modern and possi- 
bly, to some extent, the recognition, if it is legally recognised 
at all, has come about by necessity. The earliest case,.as fan 
as I know is the well-known case in H unoomanpersaud Panday 
. v.Mussumat Babooee Muuraj Kunweree (1) where their 

Lordships of the Privy Council*say: ‘Upon the third point i 

ý e is toebe observed that under the Hindu Law, the right, of a 
bond fide incumbrancer who has taken from a defacto manager 

a charge on laitds created honesty, for the purpose of; saving 

ae the estate tar For the benefit of an estate isnot (provided ,the 
v2" e circumstance*would support the charge- had jt emanated from 
wa a de facio ‘and de gure manager) affected by the want of union 


E ~® uree 1, (1856) 6 M I A 393. ™ - 
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of tht de facto with the de jure.” “It has beep said that this 
- dictum is obiter asethe Rani in the case under discussion was 
undoubtedly the natural guardian. It might perhaps also be 
said that-the 3rd point was not absolutely essential to the deci- 
«sion. However, that may be, any dicta that may fall from 
the Privy Council are naturally entitled to great weight and, 
if the powers of a de facto guardian under the Hindu Law have 
been rec8gnised in other decisions, it must, I think, be taken 
that a de facto guardian is known to that Law. Much stress 
has been laid for the respondents on the Privy Council case in 
Imambandi v. Mutsaddi (2) where it is clearly laid down that 
a de facto guardian ts unknown in the Mahomedan Law. The 
decision of the Courts on this point of Mahomedan Law are 
fully examined and, in their Lordships’ judgment delivered by 
Mr. Ameer Ali, a person who may be conveniently called a 
de facto guardian has no power under the Mahomedan Law to 
convey to another any right or interest in immoveable property 
which the transferee can enforce against the infant. Nothing 
can be clearer than that. But it has to be observed that not 
only there but all through the judgment only the questidn as 
arising under the Mahomedan Law is dealt with. On the 
other hand, in Gour’s Hindu Code, S. 906,it is asserted that 
the powers of a natural and de jure guardian are the same as 
those of a legal guardian. Any act done by the de facto 
guardian would be equally binding on the minor if it is sup- 
ported by necessity or benefit to the minor. See also S. 913 
where the learned author expressly states that the Mahomedan 
Law is different. 


In Mohanund Mondal v. Nafur Mondul (3), a grand- 
mother purported to sell a minor’s estate. The Court 
found that she was a de-facto guardian, and, relying on 
JTanogmanpersaud Panday v. Mt. Babooee Munraj Kun- 
weree (J). it held that not only might a d facto guardiar. 
mortgage but also sell.  Bannerji, J. points out that 
there may be cases where thewale of a part of thé minor's 
estate might be more beneficial to him than a mortgage.. In 
Adhar Chandsa Dutta v. Kirtibash Bairagee (4) it is s@id in 
the judgment :® elt is conceded by the learned Dottos who 
appeared for the appellants that the powers of ae de facto 


guardian are,the same as those of } legal guardian.” It 
a ee EET 
ie r (1856) 6 MIA393. ° ° n 
2. (1918) ILR 45 C 878: 35 ML J 422 (PC). 
3. (1899) I L R 26 C 820. 4. (1910) «2 C°L J 586, 
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be aie appeags that the Court adbpted that admission which was that 
wamama of Dr.’Rash Behari Ghose. In Bai Amrit w. Bai Manik (5) - 
Mana aa which is a case of a transaction by the mother as guatdian of: 
Appiah her son and of her minor daughter-in-law, she would of course 
be the natural guardian of the son, but the case is treated as 
if she was the manager de facto of the family, any sales for 
valuable consideration the proceeds of which were applied to 
- . meet the family necessities were held to be unquestionable. 
Nathuram v. Shoma Chhagan (6) was a case of the father’s 
cousin taking charge of a minor and borrowing-maney to meet 
7 the funeral expenses of the deceased father. It was held that 
he had sufficient authority to bind the minor hy a loan if it were 
necessary. Sadasiva Alyar, J. in Vembu Anwar v. Srinivasa 
Aiyangar (7) citing Hunoomanpersaul Panday v. Mussumat 
Babooee. Munraj Kunweree (1) says that, when the act 1s 
done by the person who is not the guardian but who is the 
manager of the estate in which the minor is interested, the 
latter will equally be bound if under the circumstances the step 

taken was necessary, proper or prudent. l 


ew Odgers, J. 





“On the other hand, no case has been cited, except possi- 
bly one, which lays down that a de facto guardian has no power 
to deal with the property of a minor for necessity. (On the 
other hand in Arunachela Reddi v. Chidambara Reddi (8) it is 
said : “It is well settled that an alienation may be validly made 
by a de facto guardian (assuming of course the necessity ).” 
It is true that there the guardian in question was a natural 
guardian. But, in my view, having regard to the authorities 
I have cited, that can make no difference. 

Arumugam Chetti v. Duraisinga Tevar (9) which was 
seferred to by the learned vakil for the respondents, merely 
lays ‘down, that, once a guardian has been appointed by the 

° Court, the rights of the natural guardian are extinguished. 
It will be notic@d at page 41 the learned Judges say that there 
is no proof that the rst defendant's mother was the de facto 
guardianes In Gopi Ram v. Jgot Ram (10) the mother did 
not mortgage the property on behalf of her son and no ques- 


i . tioneof necessity arose. Mata Din v. Ahmag Ali (11) is 
again, Slike dmambandi v. Mutsaddi e({2), a case 
ae > (1856) 6°M I A 393 at 412. 5. (1875) 12 Bom H CR 79 at p. Sr. 

° 2e (1918) TL Ras C 878: 35 M L@ 422 (PC). . 
i 6. ° (1890) I LR 14 Bom se. 7. (1912) 28 ML J 638 at 646. 
8. (9902) 13 M°L T 223. 9. (1911) IL R°s7 M 38. 
. ro. (1923) IL R 45 A 478. : 


ar. (1911) ILR 34 A 213: 23 ML J 6 (PC). 
. @ e 
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under the _Mahomedan Law. “The famjly were,Maho- 
medans and were governed by the Mahomedan Law’ relating 
to guatdianship. Itis pointed out by their Lordships that the 


question*was whether, according to.Mahomedan Law, assale ° 


by a de facté guardian if made for necessity.......... and if 
beneficial to the minor, is altogether void or merely voidable: 
but it was unnecessary to decide the question as the appellant 
had not shown that the sale was for necessity or was beneficial 
to the minor. Reliance is also placed for the respondent on a 
remark of Sadasiva Aiyar J. ‘in «Thayammal v. Kuppanna 
Koundan (12) that nobody else than the father and the 
mother of a myor (with probable exceptions in favour of the 
elder brother and the direct male and female ancestors of the 
minor) is entitled, as a matter of natutal right, to be and to 
act as a guardian of a minor’s person and property. Receurse 
must be had to the Court (representing the rights of the king 
which are paramount to even the rights of the parents where 
there is no natural guardian alive. I am unable to see how 
this helps the respondent in the present case as the relation in 
question was the maternal uncle, who is therefore a direct male 
ancestor of the minor. The decision was that the paternal 
aunt was not a natural guardian. A decision much relied on 
is Narayanan Nambudri v.Ravunni Nair (13) bya single Judge 
of this Court where in the case of a Nambudri illom, the step- 
mother of the minors, who was managing the household "and 
looking after them, borrowed money, for necessity. On the 
assumption that the parties were prima facie governed by 
Hindu Law and that no special custom had been set up in the 
pleadings it was held that the step-mother had no legal author- 
ity. ‘The learned Judge said: “It is not contended that the 
de facto guardianship gave her, i. e., the step mothe# gny 
right to mortgage the estate.” With great deference I am 
unable to see first how the dictum applies t® the facts of this 
case and secondly, if necessary, I would take leave to say that 
if the parties were governedby the Hindu Law, Isheuld have 
thought it might have been well contended that the mortgage, 
if for neceSsity, could be upheld. ° 
he Ceurs below has found that, as tg one of the sale 

evidenced by Ex. IV, which is the only one ia question before 
us, there was necelsity to the extent of Rs..2%5 out'of a total 
consideration for Rs. 400. It'is sajd by the appelfants that 

12. (1914) ILR38 M 1125: 27 ML J 132.. p 

13. (1924) 47 M L J 686. r 
. 
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*,Vemulapall: there has been a ratificationgby Ex. II by the minor ‘on attain- 
‘ Seetha- : .° °, ; ae ; °. 
ramamma lng his age of this alienation by his de facto guardian. On the . 
ati Other hand, i is said that any alienation not for necessity is > 
Magantl A i ; : s > 
Appiah. void and not voidable and as there can be no ratification of . a 
ios void transaction it is of no effect in this case. Itis, I think, 
clear that an alienation by a de jure guardian or a natural 
guardian i$ voidable and, as I am inclined to hold the powers 
. . of these guardians are similar, I think a transaction tntered 
into by a de facto guardian not for necessity is only voidable 
and therefore can be ratified by the minor on attaining his age. 
In Chetty Colum Comara Venkatachella Reddiar v. Rajah 
p Rungaswami Atyangar Bahadur (14) the minpr recognised a 
transaction made during his minority by his adoptive mother 
and guardian. This*was upheld without determining the 
question as to the power*of a Hindu widow as guardian to 
create a charge during the minority of the minor son. 
Further, it is said that this suit is barred by limitation. 
The sale is dated 28th February,1907. The suit was brought on 
the rst March, 1919 which is admittedly the last day of the 
12 years allowed. But it is said in the letter, Ex. III, that 
the transferee had had possession delivered to him some time 
before the date of the sale deed. The words which have been 
retranslated are, “whether before the delivery of possession 
to you in pursuance of the sale before now or after.” The words 
‘before now’ are indefinite, but they might refer to possession 
being given on the same day. There is further some conten- 
tion on the other side that these persons were already in posses- 
sion as tenants. However, that may be, the matter is much 
too indefinite for us to attach the slightest weight to those 
. words. | therefore think that this point fails. This ques- 
‘ ti6n of limitation, though dealt with by the District Munsif 
ji and found is favour of the defendants, was not considered by 
the learned Subogdinate Judge. In my view, there is nothing 
in the point. i l 
: I think the learned Subordinate Judge is wrong in holding 
that the alienation made by the de facto guardian.is a void 
°> œ “transagtion. In my view, the appeal must be allowed ard the 
plaintiff's uit dismissed with costs throughout, e : 
* Viswanatha Viswanatha Sastri, J:_Defendants 1 to 5 are the appel- 
Sastri, JL- Jants. ©Th® suit was for 4 declaration that the alienatién 
“made by’plasntif’s maternal ‘uncle during his mhhofity yere not 
binding or? him, and for recovery of the items alienated. 


dal 14. (1861) 8 MIA 319. 
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> The.aliepations were made ugder two sale deeds of the 
dates 28th February, 1907 (Ex. IV) and 7th Octobe 4913. 
and the suit was dnstittited (it was said on the last day of limi- 
tation "in 1919. The District Munsif dismissed the suit: and 
on appeal the Subordinate Judge gave plaintiff a decree" for 
possession. The contentions urged in Second Appeal are: 


(1) That the alienations by way of sale, by the maternal 
uncle who was not the de jure guardian of plaintiff were void, 
and 


(2) That the suit was Barsed by limitation with respect 
to the items covered by Ex. IV, as defendangs were placed in 
possession priog to the date of Ex. TV. | The Second Appeal 
first came on for hearing before Ramesam, J., who referred it 
to a Bench ‘‘as the matter (which forms the subject matter of 
the first contention) was not concluded by authority so far as 
the Hindu Law is concerned.” 


It was argued before us that under the Hindu Law, the 
father, the mother, and failing them the king, were the guard- 
ians of an infant; that no other relation was the guardian; that 
de facto guardians were no better than inter meddlers; and 
that alienations by de facto guardians were void as was laid 
down by the Privy Council in Imambandi v. Mutsaddi (2). 
That case related to a Mahomedan minor; their 
Lordships based. their decision on Mahomedan 
Law Texts; and so far as I am able” to 
see, I do not find reference in the judgment to any decided 
cases concerning Hindu minor. _Alienations by the de facto 
guardians of Hindu minors have come up very frequently be- 
fore Courts, and our attention has not been directed to any 
decided case in which it has been held that such an alienation 
was per se void, apart from any question as to whethes it was 
for legal necessity or not. It was said that thi$ may be due 
to the fact that the point was not raised in those cases, but, as 
observéd by Maclean, C. J., in Mohanund Mondul v. Nafur 
Mondul (3) “the absence of judicial authority suggests that 
the point has not been regarded as open to serious argument.’ 

“So far as Hindu Law goes, it appears to me that there is" 
nothing in it gvhich limits guardianship only tg the father, , the 
mother, and failing them the king. Macnaughten in his 
Principles and Preeedents of Hindu Law says, Mat i m default 
of the fathtr #nd mother, “‘an.elf@er brother of ea fhinor is 

i 2. (1918) I LR 45 C 878: 35 M Is J 422 (P C). 

3° (1899) I L R 26 C 820 at 822. ° 
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competent to assume the guardianship of him. Jn default 
of surcR.brother? the paternal relations generally are entitled to 
hold the offige of guardian; and failing such relations, the 
ofice devolves on the maternal kinsman, according to, their de- 
greé of proximity, but the appointment of guardian universal} v 
rests with the ruling power.” [See Volume ji pages 103, 104] 
And in -Volume H (Precedents) case III at page 204 gives 
the opinion of pundits based on the authority of the Dayabhaga 
Dayatatwa, Dayakrama Samgraha that the husband's sister’s 


son is the guardian of a childless widow who is a minor. It 


was said that in the absence of the father and mother, “re- 
course must be had to the Court (representing the rights of 
the King which are paramount to even the rights of the parents 
where there is no natural guardian alive’; as observed vy 
Sadasiva Aiyar, J. in Thayammal v.Kuppanna Koundan(12} . 
But it must be remembered that the learned Judge in the pre- 
vious sentence includes among natural guardians the elder 
brother and the direct male and female ancestors of the minor, 
although according to respondent’s vakil, they would not be 
the natural guardians under Hindu Law. Applications to 
Courts can only be made under the Guardian and Wards Act, 
and it has been held by a Full Bench of the Calcutta High 
Court in Ramachandra Chuckerbutty v. Brojonath Mozum- 
dar (15), that this Act would not affect or alter any provision 
of Hindu Law as to guardians who do not avail themselves of 
the Act. It is true that in that case the person who acted as 
guardian of the minor was the mother; but this circumstance 
would not in my opinion make any difference. 

Coming to decided cases, it was held in Mohanund Mon- 
dulv. Nafur Mondul (3) on the authority of the Privy Council 
case ip Hunooman Persaud Panday v . Mussumat Babooze 
Munraj Koonweree (1) that a sale by a de facte 
guardian (it wag the grand mother), in case of necessity, was 
valid. And in Arunachella Reddi v. Chidambara Reddi ($) 
White, C. J. and Benson, J. held that “it is well settled that 
an alienation may be validly made by a de facto guardian (as- 
suming of course necessity).” In Ganjayya, v. Rama- 

‘wami (16) it was held that the natural mother was a 
“Lavy fal suardiah” for the purpose of S. 21 ef the Limitation 


_ Act, -evgn though there was a testamentary guardian named, 1m 
3. 


Wee 61856) 6 MI A 412. è (1899) I Lè R @ C 820. 


8. (190%) 13 M L J 223. . 
12. (1914) ISL R 38 M 1125 at 1126: 27 ML J 132. 
15. (1879). I L R.-4/C 929 (F B). 16. (2913) 24 M L J 428. 
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the: “will of the adoptive father whe, was unwilling to.act. ‘In 
Nathuram v. Shoma Chhagan (17) a debt contracted by the 
father’s cousin for necessary purposes was hel@ to bind the 
minor.ee Although it is no authority in the-sense of its heing 
a judicial decision, I may state that in Adhar Chandra Dutta. v. 
Kurtibash Bairage (4) such an eminent lawyer as Dr. Rash 
Behari Ghosh conceded the powers of a de facto guardian (of 
a Hindu) were the same as those of a de jure guardian. Our 
attention was drawn to the observations of Sadasiva Aiyar, T. 
Thayammal v. Kuppanna *Geundar (12) wherein . the 
learned Judge holds that ‘Under the Hindu Law, 
nobody else than the father and mother of a minor (with pro- 
bable exception in favour of the elder brother and the. direct 
male and female ancestors of the minor) is entitled as a mat- 
ter of natural right to act as guardian of ‘his person and pro- 
perty.” In that case the alienation by the paternal aunt was 
found to be “for no necessity ” and the second appeal could 
have been decided only on this finding without considering the 
question whether she was a natural guardian under Hindu Law. 
I may also state that the probable exceptions which the 
learned Judge recognisés, supports the view that guardianship 
under the Hindu Law is not confned only tothe father, 
mother, and the king, as contended for by respondent’s vakil. 
The learned Judge relies on the decisions of the Calcutta High 
Court, Aristo Ktssor Neoghy v. Kadermoyee Dossee (28) 
andMusammat Bhikno Koer v.Musammat Chamela Koer (19) 
in support of his view. They were both cases in which the 
Court was moved to appoint a guardian, and there was no 
questioh as to the binding nature of an alienation made by 
de facto guardian. It may here.be stated that: the case ir 
Mohanind Mondul v. Nafur Mondul (3) is referred to = 
„approval by Sadasiva Atyar, J. in Vembu ° Aiyar , 
“Srinivasa Aiyangar (7). Reference was made ne 
case in Narayanan Nambudri v. Ravunni. Nair aa 
when` a single Judge of the Court, eld that. a..de 
facto guardian of a Hindu Nambudri minor (a step-mother) 
was mo ibetter than an inter meddler, and had no right to 
represent a minor. It does not appear that any ofethe cases 
referred to were brought to the notice of the learned Judge. 


3. (1899) I LR26t 820. e i (1910) x CL f 586. 
i T. Go) 23 ML J 638 at 646. Labo RE 
> 12. (1914) I L R38 M 1125: 27M L J 132. ° 
13. (1924) 47 M Le] 686. 17. (1890) IL R 1g Bom oe. r 


(1878) 2 CLR 583. š 19. (18972 CWN 191. 
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*..Vemalapall Decisions under the Mahomedan Law have no bearing on the 


;ramamma present*question ; and I am clearly of opinion that the right . 
v 





Mazanti ‘Of a de fact® guardian to deal with the property of œ Hindu »' 
. Appiah ° minor has been recognised by our Courts ever sinceethe.deci- 
Siswanatha Sion of the'Privy Council in Hanuman Persaud Panday v. . 
Sastri; J. Musammat Babooee Munraj Kunweree (1), provided the 
alienation’ was for necessity. 
ate I may here state that in the present case the We facto 
guardian was the maternal uncle who took charge of the minor 
after his mother’s death ; .and the evidence of D. W. 1 is 
r to the effect thag the paternal aunt with whom the minor was 


° for a time was not in a position to maintain hgrself. > So far 
as Hindu society in South India goes, the maternal uncle is 
treated as the closest relation of a person, next to his father 
and mother; and at all cerernonies at which presents are 
viven, it is his that is first handed over. 
Appellant’s vakil next contended that the alienations now 
‘sought: to.be set aside were ratified by plaintiff ; and that 
they were therefore valid, apart from any question of the 
‘maternal uncle being only the de facto guardian. Ess. I 
and II]-are-two letters passed on by plaintiff to the vendees on 
gth November, 1918, wherein he appreved of the sale deeds 
of the dates, 7th October, 1913 and 1st March, 1907. That 
such a ‘ratification would make the alienation bin‘ding will be 
clear from the decision in Chetti Colum ComaraV enkatachella 
Reddiar.v. Rajah Rungaswamy Aiyangar Bahadur (14). 
` It was also urged before us that so far as the alienation 
under Ex. IV went, the suit was barred by limitation, as pos- 
session was, as stated in it, given before its date (28th Feb- 
ruary, 1907) ; that the evidence was that it was given during 


oO the previous cultivation season (August, 1906) ; and that 
mE time ran frbm August, 1906. The question under Art. 144 of 


the Limitation Act would be when the possession became ad-* 

verse to the plaintiff. The District Munsif held that it be- 

came aglverse when possession was given, but the Subordinate 

Judge did not consider this question. Since possession was 

° ° giver in view of a contemplated sale, it cannot be said ‘that it 
became’ gdverse to the vendor from the date y was given in ~ 

casé the sale was held not-binding on the minor. i 

The s#le to the father of defendants 1 to 3 has been 

e found by both Courts to be binding to the extent of Rs. 275, 

and the gale to th® sth defendant has been held to be wholly 


E T (1858):6 M I A 393. 14. (1861) 8 MTA 319. 
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binding In my view the effect of the ratification evidenced  Vemulapaili« 
: f << ê., Seetha- 
_ by Ex. II’is to make the sale to the father'of defenddhts 1  rämamma 
. t03 wholly binding on plaintif. . #3 Maga a 
_ . 1 would therefore allow the appeal, and reversing the ° Appiah 
. decree of the Court below, dismiss the suit with costs through: vipanga 
out. aa : Sastri, Jem 
A.S. V. Appeal allowëd . 


IN THE HIGH COURT or, JupICATURE AT MADRAS. 


© PRESENT :— MR. Justice VENKATASUBBA RAO AND 
MR. JUSTICE Srinivasa AIYANGAR. i ° 
The Secretary Sf State for India in 

Council represented by the Collector. 

of Kistna, Masulipatam. ... fppellant* (Defendant) 

v. | 

Mahaboob Sir Frazvant Sri Raja 

Parthasarathy Appa Rao Savai . 
. Aswarao Bahadtir Zamindar Garu 

and others ... Respondents (Plaintiffs). 

Samiad by East India Company, Ltd., dated 1843, granting village—Grantee’s pera ANA 


title to village resting upon grant or on a family settlement between different for Tadia 
branches of his family—Evidence—Clause is sannad restraining alienation with- 7A 

out consent of Government previously obtained—Validity—Crown Grants Act— P Se 
Applicability to grants before 1876 or 1882—Nature of Act, declaratory or eyact- reg a 
ing—Act noi ultra vires of Indian Legislature—East India Company—Grant by 

—If grant on behalf of Croan—Crown—Grant by, containing ‘clause restraining 
altenation—Power to make, before Transfer of Property Act—Estate inalienable 

in its nature—If unknoan to law—Madras Regulation (XXV of 1802)—Sannads 

io which, applicable. 


The suit village was granted to the ancestors of the plaintiffs by a sannad 
issued by .the Government on 2nd May. 1843. The grant contained a clase è 
imposing a restriction on the right of alienation, no, transfer of tke village beifg 


, valid unless the previous consent of the Government had been obtained authoris- e 
ing the transfer. = 
@ 
The plaintiffs agreed to sel] the property and the proposed vendee, having k 
regard to the clause restraining aliengtion, desired them to obta# the consent 
of the Government to the sale. The plaintiffs accordingly applied to the 
e © 


Governfnent fo» the requisite consent, but the Government declined tQ grant 
it. Thereupon the plaintiffs instituted the suit out of which the appeal arose 
against the Secretary 8f State, alleging that the village, thotgh it was nominally ‘ 
granted by the Government, was really acquired by the plSintigts’ ancestors as 
a result of a family settlSnent between thei branch and ¢he®other branches of e 
their family, the Go¥ernment’ merely acting as mediators in the*matter. The 
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e '' Secretary plaintiffs, urged that in any event the clause in question imposing a,'restralpt on 
of.State alienatiof „was void.® Wa ae, . 
ior aa ` Held, on the facts, reversing the Court below, that the village in question 

Partha- was at the time bf the sannad property which had reverted to the Gayernment . 


Sarathy ° and hecomé vested: in it, so aś to be capable of being disposed of by the Govern- 
Appa Rao: ment. at their .pleasure, that it was by reason of the grant that*the ancestors of 
wa the plaintiffs acquired the village, and that the source of their title was not 

a family settlement between the then representatives of the different 


branches of their family. 


e Held further, that the grant was a grant by the Crown and that the clause 
in it imposing a, restraint upon alienation was not void. 
Pi Per Venkatasubba Rao, J.:—A, grant made by the East India Company 


should be deemed to have ‘been made on behalf of the Crown. 


The Crown Grants Act was not intended to apply only to grants subsequert 
to 1876 when the title of “The Queen, Empress’ was assumed by Her Majesty. 

The Crown Grants Act is not ultra vires of the Indian Legislature. 

Madras Regulation XXV of 1802 does not apply to the sannad in question, 
because (x) there was no permanent assessment of the land revenue, no revenue 
having been imposed at all in regard to the grant in question, (2) the Govern- 
ment did not purport to act under the Regulation nor was the intention of the 
parties that the sannad should be issued under it, and. (3) the form of the 
erant was not that prescribed for sannads under the Regulation.. The faet 
that the sannad was granted after the date of the Regulation did not necessarily 
make it®a sannad issued under the Regulation, and the mere use of the words 
“Sannad-i-milkiyat-i-istimrar” did not show that the Regulation governed ‘the 
sannad. The clause was therefore not invalid as contravening the provisions 
of S. 8 of the said Regulation. . i 

. Per Srimwasa Atyangar, J.:—The Government was under no obligation not 

to exercise its discretion in the matter of giving its consent to an alienation by 


the grantee under the sannad arbitrarily or to give any reasons for declining to 
give (its consent. 


The Crown Grants Act is rather declaratory in its nature than enabling 
or enacting. It cannot be regarded even as a ratifying Act with retrospective 
effect, making legal that which was not so. i 
: The Crown Grants Act, as such, is intended to be limited only to grants 
. and transfers subseguent to the passing of the Transfer of Property Act. 


e 
° Prior to-thg. passing of: the Transfer of Property Act there was no doubt 


whatever as to the power of the Crown to make a transfer of property În any ° 


terms, or on any coifditions whatsoever. e 


The grant in question was one made by or on behalf of the Crown. 
An estateginalienablesin its nature is got an estate unknown to law. 
The Crown Grants Act is not ulfra vires of the Indian Legislature. 
e è Matiras Regulation XXV of 1802 is inapplicable to the sannatl in question. 


. Appgal against the decree of the Court, ob the Subordi- 
° nate Judge of Rezwada, dated 3rd November, 1920, in O. 5. 
- No. 51 of i918. a ~ e ° 
e> Government Pleader for appellant.” e 
Cheræhiat and"Venkalaramana Rao for respondenfs. 
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Whe Court delivered the following a 
. JUDGMENTS :=Venkatasubba Rao, J.: The suit*which 
has led to this appeal relates to a village known ag Ravicherla. 
It was Granted to the ancestors of the plaintiffs by a sannad 


issued by the-Government dated the 2nd May, 1843. The 


grant contains two restrictive clauses one relating to the right 
of ‘succession which provides that Ravicherla shall be held in 
perpetuity by the grantees and only such of their heirs could 
take as the Government might recognise for this purpose from 
time to time. The second clause, the one with which we are 
concerned in this appeal, imposes a restfiction on the right of 
alienation, no transfer of the village being valid unless the 
previous consenf of the Government has been obtained autho- 
rising such transfer. ‘ | 

` The.plaintiffs agreed to sell the property and the proposed 
vendee having regard to the second provision referred to above 
desired them to obtain the consent of the Government to the 
sale. The plaintiffs accordingly requested the Government to 
give consent but the Government declined to do so. The suit 
was then laid against the Secretary of State and the plaintifts 
allege that the village though it was nominally granted by tie 
Government, was really acquired as a result of a family settle- 
ment, the Government merely acting as mediators in the 
matter. The plaintiffs urge that in any event the clause in 
question imposing a restraint on alienation is void. ° 

The Subordinate Judge agreeing with the plaintiffs gave 
them a decree and the Secretary of State has filed this appeal. 


The following geneology will serve to explain the facts 
of the case :__ ° : 


Narayya Appa Rao. 
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Venkata- 
subba Rao, 
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Venkatanarasimha Ramachandra Appa Narasimha Appa Rao (son 
Appa Rao, mar- Rao (son by 2nd by 2nd wife Subbamma) 
ried Ramanamma wife Subbamma). - 
(son by dirst wife 
Venkamma). as | 
(Nidadavole or Ellore (Nuzvid granted) i 
granted) i . 
. . 
Nariah Appa Rao fadopted ) Sobhanauri | ° 
(2nd son of Narasimha Appa Rao e yi . 9 
Appa Rao). . 
a eee lw 
A j o] l | ela 
Simhadri ABpa Rao Narialf Appa Rao @ “enkatadri 
; ° (adopted to Venkata- Appa Rao 
Ps narasimha Appa Rdo.) le 
? Raja Parthasaradhi 
° Appa Raoe( rst plaintiff.) . ° 
e 8 
j . . © 
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| The first point to be considered is, was the gies orfnted 
to the plaintifs ancestors by the Government “or did” they 
acquire it asa result of a family arrangement | f a 

The facts that have to be considered in connection with 
this point mark an important epoch in the history of Nuzwid 
Zamindari. 

«Prior to 1800 A. D. the Estate had been transferred 
to Government management and in that year the Government 
determined to restore the Zamindari and Sannads ‘were issued 
in 1802 to Venkatanarasimha «Appa Rao for the pargannahs 
in the Ellore Sircar now. constituting the Zamindari of Ellore 
or Niddavole amd to Ramachandra Appa Rao for the par- 
gannahs in the Condapalli Sircar now Constitfting the Zamin- 
dart of Nuzwid. Narasimha Appa Rao, the youngest of the 
three brothers was then.a minor and for some reasons which 


it ig unnecessary to go into his rights were completely over- 


looked. 

This, as might be expected, led to litigation which finally 
ended in the decree of the Sudder Court in 1819 which upheld 
the diyision of the Zamindari in 1802 as an act of State with 
which the Courts of law would not be justified in interfering. 
Narasimha then attempted to carry the matter to the Privy 
Council but his circumstances did not permit him to do so and 
he at that juncture appealed to the Government. 

» The Collector, Mr. G. E. Russell, on the 16th of March, 
1820 wrote to the Board of Revenue pointing. out that it 
would have been more proper if at the division of the Zamin- 
dari a pension had been secured to the claimant and suggesting 
that the Government might give him some allowance efor his 
maintenance. The Collector also referred to the fact that 


Narasimha was head and ears in debt and thus observed :_ 

s “That ghe good intentions of the Government will therefore be frustrated 
unless anything which they mav give him shall be protected from thee Tangs 
of his creditors.” s 
The Board of Revenue were averse to adopting the 


suggestionemade by the Collector and the matter had to be 


, finally, settled by the Government. Sir Thomas Munro the 


Governor of Madras strongly felt that the claim ef Narasimha 
was subst&ntially just and that he was deprivedeof his lawful 
rights by the action of the subordinate Officers of the Govern- 
ement and thatehe failed toeget adequate, lief from the esta- 


“plished Coutts of Law.. à 


“The Governor in Council” so “runs the Government Order, ated the 


e 13th February, 1821, “cannot entertain the idea thaf it is befitting for the 


N 
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Govefnment to look on with passive indiffefence at a claim like this gr at the 
‘ . ‘e y à i . 

fate which attends it in Courts of Law.” ° 


$ . 
_ The Government recognised that though they were under 


be | 


| feel tempted to quote the very words__ 

“The Government are answerable for the injury which he has sustain- 
ed. They are answerable also for the Yuin in which, owing to the ambiguity 
iw which they left his claims and to the course which 
their judicial institutions led him to adopt, he has been involved 
They are answerable for these wrongs not before a Court of Justice, any more 
than they would have been if, in consequence of similar oversights, the country 
had been thrown into disorder and the lives and "properties of its inhabitants 
exposed to hazard. But their responsibility is matter of reason and of ron- 
science and should Snduce them to do all that 
the wrongs which have been committed.” 


The Government having issued this order advised the 


Collector to prevail upon the Zamindars of Nidadavole and 
Nuzvid to make a settlement with the claimant and intimated 


is practicable to compensate fer 


that if they failed to take a reasonable view the Government 


might be constrained to adopt measures to give effect to what 
must be presumed to have been their intention at the time of 
the grant of the sannads. | j 
These events bring us up to 1821 and the material before 
us is silent as to what transpired between 1821 and 1829. 
It would appear that by this time both the estates of 


Nidadavole and Nuzvid came under the Court of Wards, 


both Venkata Narasimha and Ramachandra having died. 
Venkata Narasimha died. having adopted N arayya and Rama. 


Chandra died leaving an only son Sobhanadri. No settlement 


was effected and the Government resolved to adopt drastic 
measures and on the roth of April 1829 requested the Sudder 
Court to draft a Regulation revoking the sannads of 1800. 
Accordingly, Regulation TV of 1829 was passed on the 238 
of June declaring the sannads of 1802 to be void and empower- 
ing the Government to issue fresh sannads granting Narasimha 
a third of the whole estate. The Board of Directors did not 
approve of the Regulation aad its operation was" therefore 
suspended. This takes us to the year 1829. ‘ 

From 1829 to 1835 there is again a gap, but the ¢rucial 
events, are th@seethat happened subsequent to “this period. Fhe 
facts that have been so far narrated are impOrtgnt only as 


leading up tg the eWents which I shall now see férth. ji a 


The contention of the plaintiff is that Ravicheyla fell to 
his ancestors in a family settlement between the representatives 
of the three branches,- that though ‘the village wés acquired 

e ” ' 
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‘no legal, liability they had in the matter a moral responsibility. * 
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ostenybly undey a grant from the Government, thé source pf 
title was in fact not'the grant but the family settlement and 
that therefote the restrictive covenants in the grant are void 
and of no effect. I shall show that this contention*ts utterly 
unfounded. There is not the slightest doubt that Ravicherla 
was settled upon the plaintiff's ancestors by the Governmen: 
and “that the grant took the final shape of the sannad dated 
ond May, 1843. 

Narasimha died and his minor sons Simhadri and Ven- 
katadri had come of age. * Narayya and Sobhanadri had also 
taken possessio® of their estates of Nidadavole and Nuzwid 
respectively. In 1835 the then Governorg Sir Frederick 


: Adam, brought his personal influence to bear upon the Zamin- 


dars Narayya and Sobhanadri and got them to consent to pay 
Narasimha’s sons Rs. 600 a month for their maintenance. On 
the 4th February, 1835, two agreements were entered into, 
one relating to the debt due by Nidadavole to Nuzvid which 
is for the present irrelevant and the other agreement related 
to three matters :__ 

9. There was a debt due by Ramanamma, the widow of Venkata 
Narasimham, to the Nuzvid estate. Sobhanadri agreed to give this up. 

a. Narayya similarly waived his right against Sobhanadri in respect 
of properties that belonged to Venkamma, the mother of the late Venkata 
Narasjmha. 

. 3. Narayya and Sobhanadri agreed to pay the sons of Narasimha 
Rs 600 a month, Rs. 4co to be paid by Narayya and Rs. 200 by Sobhanadri. 

To these agreements the two Zamindars alone were 
parties and though a provision was made in favour of the 
sons of Narasimha they did.not execute the agreements. The 
documents filed in the case make it very clear that this arrange- 
ment was brought about .by the direct intervention of His Ex- 
ctllency the Governor (in Ex. F both Narasimha’s sons and 
the Zamindars say that these agreements were entered into 
“in the presence of the Right Hon’ble the Governor’). 

So far it wil] be seén that there was no reference to Ravi- 
cherla.” “Under orders of the Governor, these agreements 
wereeon the 6th of February, 1835, sent on to the Collector. 
In the letter of that date, Ex. D, there is a reference to the 
fact thatethe Governor personally expressed t® Simhadri Appa 
Rao his appsobation of the provisions made for the benefit of 
Narasighha Appa Rao’s sohs. In the reply. of she Collector 
that follogved, dated the 4th March, 1835, we find fo? the first 
time a reference to Ravicherla. The matter was raised in 
this way : ° Narayya by the agreements referred to waived his 
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rights to the properties of Venkamma in favour of, Sobha- 
nadri. Ravicherla was one of the properties’ that belonged 
to Vegkamma. ; The Collector asked: Woult not the sur- 
render Ja favour of Sobhanadri enure also for the bene§t of 
the sons of Narasimha? The question was raised and it 
was left open. Mr. Venkatramana Rao, the léarned vakil 
for the plaintiff, with great resourcefulness and ability argued 
that this showed that Ravicherla fell as a result of the agree- 
ment to Simhadri. But a perusal of the documents will show, 
as | have said, that this contention is quite unsound. The 
Collector merely stated what he believed to,be the fact and 
did not speak (from personal knowledge. The question re. 
garding Ravicherla was finally settled by the Government 
Order, dated the roth November, 1836. It says :~ 

“The Right Hon’ble the Governor in Council observes- that at the time 
arrangements were made for adjusting the disputes between the Zamindars of 
Nidadavole and Nuzwid it was distinctly understood and repeatedly explain- 
ed to them that the Mokhasa village of Ravicherla had lapsed to Government.” 
+. Ihave already pointed out that His Excellency the Gover- 
nor was personally present and took part in the arrangements 
and this minute clearly records that it was distinctly understood 
that Ravicherla was the property of the Government. If 
this be so Ravicherla could not haye passed: to Sobhanadri 
under the arrangements referred to. . 


l The matter is made even clearer by the subsequent pro- 
ceedings. The sons of Narasimha were sent for by the Col- 
lector and they refused to accept the terms offered by Nidada- 
vole and Nuzvid. Some months were thus wasted. They 
again. appeared and expressed their willingness to agree to the 
terms, provided the Government granted to them for their 
support three small villages. This was before the minutes of 
consultation, dated the roth November; 1836. After the 
Government had decided that Ravicherla had*lapsed to them. 
the Colfector conceived the idea of recommending to the 
Government the desirability gf conferring upon tie sons of 
Narasimha the villages of Ravicherla, Madaca and Ropdra- 
varant. Thep after a short interval the Collector suggested 
Sriramavaramein lieu of the villages of Madaga andè Rpodsa- 
vararn. These events must be carefully followed in their 
chronological ordere Ex. E, the letter of the C8llecror; 
dated the 2 3fd. af May, 1837, sets ‘forth very clearly the facts 
which -P have referred to... T will quotesthree passages from 
it. ° i a 


R89. e ° 


a Secretary ° 
of State 
for Iudia 

v. 
Partha- 
sarathy 


Appa Rag, ` 





Venkat” 


subva Rao, J. 


of State 
for India 
UV. 
Partha- 
sarathy 


Secretary § 


Appa Rao. 


om 
Venkata- 


subba Rao, J. 


d á l 
e 
. ° è 
706 « THE MADRAS LAW JOURNAL REPORTS. ‘ToL. 
’ . e s .. 


Viy The teryis on which je grounded his acquiescence were that three 
small villdges might be bestowed upon him for his support on the part of the 
Government independent of the pension to be granted by hes brothers ot Nuzwid 
and Nidadavole. ` = 

e “gj Shortly after this occurred, the right to the village cf “Ravicherla 
became a subject of enquiry and was ultimately assumed and appropriated by 
Government under their orders, dated roth November, 1836, and the idea was 
then awakened of recommending to Government the propriety of conferring it 
together with the villages of Madaca and Roodravaram upon him © | 

3. In making this recommendation I am perfectly aware that Sim- 
hadri Appa Rao will be indebted to thg beneficense of Government solely for 
it not to any personal or private claim but to the operation cf those feelings of 
sympathy which inflgences Government in all its acts.” 


Can there be any doubt after this, that before even the 
idea of settling Ravicherla came to be conceived, it had been 


unequivocally declared*that the village was the property of the 


Government? , 


The matter, however, does not stop here. The two 
Zamindars as well as the two sons of Narasimha appeared be- 
fore the Collector in September 1837, that is about four 
months after the letter of the Collector referred to above. 
Simhatdri gives a writing, dated the 15th September, and 
Venkatadri, the other son of Narasimha, a writing, dated the 
23rd September. Simhadri says : a f 

“It is necessary that I should give my unconditional and unreserved 


agreement in accepting the sa'd allowances, when your (Collector’s) recommenda- 
tions in my favour would be taken intoa consideration.” 


What is the recommendation that is referred to? It 
is obviously the grant of Ravicherla and Sriramavaram by the 
Government. Again Simhadri says : 


“I fearlessly accept the terms proposed by the Board........ submitting 
in every respect to such terms alone as Government in their justice may be 


pleased to extend to me.” 
Venk&tadri in the writing signed by him, agreed to the terms 
contained in his brother’s letter. | : f 
The four fetters signed by the Zamindars and the sons 
of Narasimha formed enclosures to the communication of the 
Collector,e dated’ the sth October, 1837, to the Board of 
Revenue. The Collector says : . 
e “I have pledged myself (without which I could not, Rave effected the 


present armngement) that Government to mark their satisfaction at the good | 


understanding whic has taken place between the hrothers will makè cver to 
Simhadri , Appe Rao the villages of Ravicherla and, Sriramavaram alluded to 
in my former letfer “ander date the 23rd of May, lest.” e 


It ig impossible to contend in the face of this very clear 


evidence that Raviclferla was not the property of the Govern- 
ment at the time of the grant. 


Ye ® 7 e 
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‘I måy,, however, trace the stibsequent history of these * Secretary 


ae S 
negotiations. Qn the 17th of November, 1837, the Govern- india 
* ment decided finajly to grant these villages to Narksimha’s sons A e 
(see-ExeG.). The Board directed the Collector to insert saratby 


- in the sannads conferring on them these two villages, a proviso Appa Rat 


that the lands should not be liable for any of their debts. The — Venkata” 
Governor-in-Council approved of this suggestion of the Board “mbba Rao J, 
of Revenue. Simhadri and Venkatadri desired that the exemp- . « 
tion should extend also to the allowance agreed to be paid by 
Nidadavole and Nuzvid. The Officers of the Government 
could not accede to their wishes because in theavords of Ex. 1V z 
dated the 20th.September, 1838, the allowances “do not im- 
mediately emanate from the Government”. In the enclosure 
to Ex. IV Simhadri referred to Ravichérla and Sriramavaram . 
as villages conferred by the Government and requested that 
the clauses should be inserted in the sannad. The contrast 
is very marked when he referred to the allowance as payable 
by Nidadavole and Nuzvid in regard to which also he desired 
that restrictive clauses should be inserted. It is unnecessary 
to refer to the further correspondence in the matter. “Es J 
is the sannad, dated 2nd May, 1843. This refers to the 
Government Order, dated the 1oth November, 1836, by which 
Ravicherla reverted to the Government. There is further a 
reference to the arrangement, dated the 4th February, 1835, 
and it is clearly stated that at that time there was “a distiher 
understanding and repeated explanations,” in pursuance of 
which Ravicherla lapsed to the Government. This sannad 
clearly states also that it was the Government that settled the 
village upon Simhadri and Venkatadri. 
There can, therefore, be no doubt that it was by reasoji 
of the grant that the ancestors of the plaintiff acquired*Raw- 
cherla and that the source of their title is not a family settle- © 
ment between the representatives of the threeranches. The 
question does not,admit of doubt but owing to the very 
. strenuous argument addressed to us on thi$ subject I have 
dwelt on this point at this length. i 
This disposes of the question of fact raised in this “case. 
I have, come #0 she conclusion that the Subordinat& Judge's 
finding is wrong and must be reversed. oe. o’ 
Then renaip the points of law that havebéen raiged.and ° 
I shall now deal with them. e e r 
It is first contegded that the restrictive covenant in ques- , 
tion is void. This would be sq under the general law but 
° ° be e i e j e 
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grants efrom- the Crown afe governed by the Crown Grants 
Act (XV-of 1895). ° Doubts having arisem as to the power 
of the Crown to impose restrictions upon guants mads. by it,’ 
the Act was passed to-remove such doubts. ee n e 


- Section 2 makes the-Act have a retrospective effect. It says: ° 


< “Nothing in the Transfer of Property Act shall be deemed over to 
have applied to any grant. heretofore made by or on behalf of Her Majesty the 
Queen. Empress or her heirs or successors; but every such grant shall be. con- 
strued as, if the said, Act had, not been passed.” 


q r te FP * 
. 


Section 3 enacts:,. ° 2 2 
“All restricti@ns contained in any such grant shall take effect according ' 


to their tenour, any rule of law to the contrary notwithstapding.” 


I am here quoting only the material portions. of the sec- 

The contention advanced is, that the grant was not made’ 
on behalf of the- Crown and that the Act will-not therefore 
apply to it. The argument is put in this way.. In 1858 the 
Sovereignty of India was-for the first time assumed by Her 
Majesty, it had previously vested .in the East India Com- 
pany. ° -The grant having been made in 1843, it would not 
be deemed to have been. made on behalf of the Crown. . Lf it 
had not been made on behalf of the Crown, the Crown Grants 
Act is inapplicable. a | 
o Let me examine if this contention is sound::.- At-the time 
of the grant; the Charter Act that-was in force is ‘that of 1833. 
(3 & 4 Will..IV;-c.:85). I shall first take-the preamble~- Lt 
recites that the East-India Company have-consented-that-all 
their: rights in the-territories-and territorial -and-commercial 
assets and property shall be placed at the disposal of the 
Parliament. It further recites that it is. expedient that the 
territéries:now. under the Government of the said Company he 


. e P 
continued under such Government, but in trust for the Crown, 


discharged of afl claims-of the Company to any profit there- 
from, to their pwn use. The first section, of the Act gives 
effect to the intention expressed,in the preamble. 


If the Government by the East India Company was thus 
in trast for the Crown of the United Kingdom, does it not 
fotlow that the grant made by the Company shduld be deemed 
to be ‘on behalf of the Crown ? But the plaintiff's learned 
vakil objects that a trusteg does not acts" on behalf of” his 
beneficiany and the aet of the East India Company, cannot 
therefore be deemed to be an act on behalf of the Crown. 
The answer isethat the, word ‘trust’ is not used in the Charter 


\ oœ ® >. 9 
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Act’ in it$ strict technical sense afd it will he far-fetshed to ! Secretary 


a a -9 f St 
“— held that because the word used is “triist,” therefore the law ae es 
* of tru&ts as strigtly understood should govern’ the relations $ 
5 : e Partha- 
of. the Company and the Crown. This could not be the in- sarathy 
+ tention of the legislature and J am unable to accept the argu- Appa Rad. 
ment. Venkata- 
. . ; l yi subba Rao `J.. 
In,this connection, l-may notice another argument advanc- .- 
ed by the plaintiff's learned vakil. He contends that under ° ° 
3. 1 of the Charter Act of 1833, what is vested in the Company 
in trust for His Majesty are “the lands and hereditaments, 
revenues, rents and profits of the said Compahy” and not “the ° 


territorial acgufsitions and revenues”. This objection is not 
in my opinion sound ; even granting it is, it does not avail 
the plaintiff; for, what was granted,, is in any event, the land 
of the Company. 


Is the objection then sound ? I may now glance at che 
provisions of the earlier and later Charter Acts. In the Act 
of 1853 (16 & 17 Vic. c. 95) the first section provides that all 
the territories in the possession and under the Government of 
the East India Company shall continue under such Govern- 
ment in trust for Her Majesty. The word “continue” is in 
this connection significant. 

The Act of 1858 (21 & 22 Vic. c. 106) refers in similar. 
terms to the government of the territories being vested in ‘the 
Company in trust for. Her Majesty. It is by this Act that the . 
Government is transferred to. Her Majesty. “The statute 
makes it clear that the rights previously vested in and exercised 
by the Company in trust for the Crown, shall thenceforth be- 
come vested in and be exercised in the name of Her M ajesty. 
This shows beyond all possibility of doubt that it was the s 
Crown that was previously the Sovereign and that the rights = i 

“were exercised by the Company for the Crown but that sub- 
sequent to the passing of the Act the Crown directly exer- 
cised those rights and not through the mediunt of the Cempany. 


Fhe Royal Titles Act of 1876 (39 Vic. c. 10) hag been e ° 
relied on ;by ethe plaintif. It is urged that it refer to a 
transfer of G8vernment and the word “transfer” implied that ° 
the Crown did not Do an possess sovereigh rights,” Itis . 
impossible tg uphold.this contentiĝn, for the very segtion re- e 
ferred te by ‘the plaintiff's learned vakil «¢e-afhrms, the posi- 
tion that previous to, 1858 the Government of India had vested A 
in the East India Company in. trust for Her Meajesty. 
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dow turning to the®earlier Charter Act, of 1813 


(53 Geo. III, c. 1557 we find that the sovereignty of the 
Crown was cléarly emphasised and it is afirmgd that thg terri- 


"torial acquisitions are under the Government of the Company 


“without prejudice to the undoubted sovereignty of the 
Crown”. 

The view I have taken derives support from the observa- 
tions of the Judicial Committee in Secretary of State v. 


Kamatchi Boye Sahaba (1). At page 531 their Lordships 


refer to the powers of the Bast India Company as delegated 
powers of soveresgnty and at page 540 they refer to the Com- 
pany as the delegate of the British Government. 

In Haji Muhammad Nasur-ud-din Khan Bahadur v. 
Ekambara Mudali (2} Subramania Atyar and Benson, JJ. 
assumed (the question was not raised) that the Crown Grants 
Act applied to a grant of 1848. In Sheo Singh v. Raghubans 
Kunwar (3) there is no discussion but the Act was held to 
apply to a grant of 1861. 

The contention raised is in my opinion unsound and must 
be rejected. 

The next contention of the plaintiff is, that the reference 
to Her Majesty the Queen in the Crown Grants Act, as “The 
Queen Empress ” indicates that the Legislature intended that 
the Att should apply only to grants subsequent to 1876 when 
that title was assumed by Her.Majesty. This. distinction 
‘s too refined and unsubstantial and I cannot possibly accept it. 


Long previous to the Crown Grants Acts:the title of the Queen 


Empress had become firmly established: and it seems unsafe 
to found an argument on the mere fact that in refersing ty 
Her Majesty the words “Queen Empress” are added. lt 
would be both usual and natural to speak of Her Majesty as 
the Queen Empress and much stronger ground, I should 
imagine, must be shown, for limiting the scope of the act in 
the way suggested. ‘ > 


The: next contention advanged by the plaintif’s learned 


Vakil js, that the Crown Grants Act is ultra vires of the Indian 
Legislature. 3 

‘It is Arged ehat the Crown. cannot create an estage un- 
known to the law and that the estate created by the grant IS 
sof this ‘description. Mr. sAnanthakrishn’& Iyer the learned 
Government Pleader answers that this is not an estate un- 


KUA (1859) 7 MIA 476. ; 2. (1996) 2MLT 55. . 
3.° (1905) LLR 27 A 644:15 ML J 352 (P C).. 
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known to’ ordinary law, and relies upon the pagsage at ‘alk 487 
of. Vol. VI, Halsbury’s Laws of England. f 

“A grant byo the Crown may contain a condition agafnst alienation.” 

_ . Hijs second answer is, that this estate is in any eveng not 
unknown to‘ the Indian Law and in support of this he cites 
Gulabdas Jugjivandas v. The Collector of Surat (4). In the 
view I have taken it is unnecessary to deal with these points. 
Granting that the Crown cannot create an estate of this kind, 
the Crown Grants Act expressly confers this power upon the 
Crown -and this leads to thé censideration of the question 
whether the Crown Grants Act is ulira virgs of the Indian 
Legislature. | 

Section 22 of the Indian Councils Act, 1861, enacts 
that the Governor-General in Council shall have power 
to make laws for all persons and for all. places 
and things in the Indian Territories. But the plaintiff 
relies upon the proviso that the Governor-General in Council 
shall not have the power of making any laws which may affect 
te authority ‘of Parliament. How does the Crown Grants 
Act affect the authority of the Parliament ? The preregativc 
of the Parliament remains unaffected and notwithstanding thc 
Act, it can create estates unknown to the law. Further, if 
the Parliament itself could have passed the Statute, why should 
not the Indian Legislature created by an Act of the Imperial 
Parliament, have the same power ? As observed by their 
Lordships of the Judicial Committee in Empress v. Burah (5) 
the Indian Legislature has powers expressly limited by the 
Act of the Imperial Parliament which created it and when 
acting ewithin the limits prescribed, it has plenary powers of 
legislation, as large, and of the same nature as those of the 
Parliament itself. e 7 

See also Hodge v. The Queen (6) and Powell v. Apollo 
Candle Co. (7). r i 

The contention therefore that the Act is ultra vires, fails. 

It is lastly tirged that the sannad contravenes the provi- 
sions of S. 8 of Madras Regflation XXV of 1802, which pro- 
videsethat proprictors of land shall be at free liberty to transfer 
their rights Without previous consent of the Governrgent. But 
this Regulation does not apply, because, in the first place, there 


was no permanent gssessment of the land revenue’ na revenue 


having beeneimposedsat all in regard to this rante; æcondly, 
the Government did not purport to att, uhder the eegulation 
4. (1878) ILR 3 B m 286 (PC). 
6. (1883) 9 AC 117 at 132 (P c). 7; (1885) 10 A C282 at 289 (P C). 


5. (1878) ILR 4 C172 8t 180 (PC). 
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nor shs the integtion of th? parties that the sannad should be 
issued under it. The*fact that the sannad was granted after 
the date of the Regulation does not necesgarily make it a 
sannad issued under the Regulation. And the mere. use of 
the words “ Sannad-i-milkiyat-i-istimrar ” does not show that 
the Regulation governs the sannad. See Secretary of state 
v. Rajah of Venkatagiri (8) ; thirdly, the form of the grant 
is not that prescribed for sannads under the Regulatio#. Why 
should a grant then not made under the Regulation, be by 
a fiction treated as made under it and why should it. be assumed 
by ‘so treating ite that provisions of the Regulation were deli- 
berately infringed ? . 
I therefore hold that this contention also is untenable. 


As | have said in an early part of this judgment, the 
question that has been raised is in regard to the validity of the 


covenant imposing a restriction on alienation. No argument. 


has been addressed to us in regard to the other restrictive 
covenant as no question bearing on it arises in the case and | 
do not desire (and indeed it is unnecessary to do so) to say 
anything at present regarding that covenant. 

_ I have now dealt with all the points urged on behalf of 
the plaintiff. As I have rejected all his contentions, the appeal 
must be allowed and the suit dismissed with costs throughout, 


> Srinivasa Aiyangar, J. : My learned brother and myself 
have practically heard this appeal twice over and after giving 
the case my very careful consideration, J have also come to 
the conclusion that the appeal should be allowed. 


The appellant is the Secretary of State for India 1g Coun- 
cil. He was the defendant in the original suit from which 
this appeal arises instituted by the present Rajah of. Badra- 
chalam andehis sons as plaintiffs as owners of a village called 
Ravicherla and gituate in Kistna District. The action was a 
curious one. The reliefs prayed for were that it should be 
declared that the plaintiffs were ‘absolutely entitled to the 
village of Ravicherla and to dispose of the same, that the san- 
nad issued in respect of the said village should be congtrued 
and it be declared that cl. 3 of the’same is votd, illegal and 
invalid and not*binding on the plaintiffs, that Even if it were 
held that tae Consent of the Government is necessary (for 
the plasntiffs difposing of the said village), gheeGovernment 
have no gght to withitold their consent arbitrarily. 9, 


8. (ro8r) Jel R 44 M 864 at 878 and 879: q1 M L J 624 (PC). ` 
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“It may be convenient to dispose of the claim put forbvard 


. in the last of the prayers above referred to. ° On the'fate of 


it, it isemerely anjalternative pr ayer and it is to the effect that 
if the Court sh ould find that cl. 3 is not invalid or illegal and 
that the samt was binding on the plaintiffs, still it should be 
declared that the Government had no right arbitrarily to re- 
fuse to consent to any alienation that may be attempted to 
be made by the plaintiffs. The suggestion of the plaintitts 
with regard to this matter must obviously be that the Govern- 
ment was under some sort of pbligation to exercise a ‘proper 
discretion in according or refusing the ‘permigsion that might 
be applied for by the plaintiffs to alienate the property and 
that in declining to accord such permission as stated in para- 
graph 8 of the plaint without assigning any reasons the 
Government acted arbitrarily and therefore illegally. No 
argument was addressed to us and no grounds advanced or 


‘referred to on behalf of the plaintiffs-respondents for establish- 


ing that the Government was under any such obligation not to 
exercise its discretion arbitrarily or that they were bound to 
give any reasons for declining to accord the permission applied 
for. The third issue in the case was : “Whether the Govern- 
ment acted arbitrarily in not stating the reasons in refusing 
sanction for the alienation and if so what is the effect thereof.” 
This issue was found. against the plaintiffs by the Lower Court, 
and that finding was not attacked in the argument beforc,us. 
The Subordinate Judge, however, found the other issues in 
the case in favour of the plaintiffs and granted a decree de- 
claring the right of the plaintiffs to alienate the property, with- 


out any previous permission of the Government. It is against 


this decree that the appeal has been filed on behalf of the 
defendant, the Secretary of State for India. I: 

J have found some difficulty in understanding the judg- 
ment of the learned Subordinate Judge in the Court. below. 
In paragraph 12, of his judgment he states thus: “If the 
grant is to be considered as having been made by the Govern- 
ment, there is nothing illegal or invalid or void and ingpera- 
tive in the conditons imposed by the Government.” e This 
view would s@eng to be qualified by him in the next paragraph 
of his judgment where he states thus : “The willage of Ravi- 
cherla was held unfer Sarva Mulshasa tenure by Vefkamma. , 
The meye resufnption ‘of that village by Government cannot” 
alter its nature. In the hands of the Government?’ it was an 


absolute estate (one on an anoite) and pegmanment tenure. ° 
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6 
“the?restrictions imposed were intended . as a. cloak-to .shield 
‘the properties from the fangs of the creditors at -hetime but 


:not. to: limit. the nature of the estate given Over. 


The:plain- 


tiffs: hold the village on an absolute permanent tenure.” 


o Tiwo: arguments would seem to be AMA the above 
: extracti from! the:learned Subordinate Judge's judgment and 
-theserare '(1)' because the. village: had been granted om Sarva 


“Mukhasa.tenure, even inthe 


‘hands of the Government the 


village:was only. Sarva: ‘Mukhasa and the Government had-no 
right to~ re-grant it to any other person except asia Sarva Mu- 
-khasa,.that.1s to say, according to the Subordinate: Judge, on 


van absolute and permanent tenure, and (2) 


that the condi- 


«tion in respect of alienation was not really “intended to be 
and the grantees 
a : cloak to + shield 
ithe ' properties from the fangs of ‘the creditors. “There 


‘operative .as between 
abut -was 


are obvious difficulties’ 
"of these views. 


the 
antended:.to be 


“In fact 


grantors 
‘merely 


I did not 


in the way of accepting eitker 
‘understand the 


«learned «vakil :for the respondents to argue for cither of 


‘these two positions. 


There is absolutely no warranv for. sup- 


posing: that: even after resumption any conditiors or charac- 
iteristics of the tenure on which it had been previously..granted 
continue’ attached: to-any property. And:I further fail to. see 
“on what grounds the learned Subordinate Judge supposes that 
“even after resumption the absolute owner of property, ashe 
“recognised: the. Government. of the day to’ be, -had no right to 
"make a ‘fresh grant of the property to some other pemon ona 
“different tenure or on terms and conditions different to the-pre- 


vious grant. 


Sarva Mukhasa tenure is supposed Ly the learned 


Subordinate, Judge to be. absolute. property, but apparently it 
'I can see'no principle or reason for 
any of the suppositions made by the learned Subordinate Judge 


“was ofa resumgble nature. 


“with regard to’ this aspect of. the case. 


As to the second point 


“above referred to, the view tha@ the learned Subordinate Judge 
in the sanngd restraining 
“alienation by the grantee except. with the permission previously 
obtained: from*the Government was not redlly intendéd to be 
“operdtjve. a5 between the parties to the grant anc was to be in 


e the grant merdly. as.a cleak to.savee the psoperty from the 


„ fangs ofethe creditogs: 


took would appear to be that. cl. 


4 


J 


It is one thing to say that.a ‘verticular 


clause ima document was putan with the objector purpose.of 
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savings the’ property from the fangs of creditors ina another 


ji altogether to*say that it was never intended tô be opefative. 


or binding between the parties. | Assuming thata condition.. 
was inserted in a grant with a particular object it does not fol- 


low ‘that tht condition is valid or operative only to, the. éx- 


tent of securing or subserving the particular object had in- 
view. It cannot be open:to parties to a document to contend 

that in spite of the clear terms of a particular clause in a docu-. 
ment such clear terms should be allowed to be controlled or 

modified by.the avowed object with which. the clause was in- 
serted.' It is no doubt true that the clause a pears to have 
been inserted in the sannad with’ the primary Ka of saving, 
the property from the creditors of the grantees; but the-restric- 
tion imposed was not that it was incapable of being taken; sold: 
og otherwise dealt with in execution-.of a.decree. or atthe 
instance of creditors but that the grantees should have no power 

to. alienate the-property. It is therefore clear that what was 
done was to secure the intended object only by restraining. the 
power of voluntary alienation by the grantees and. obviously: 
therefore to protect the property not only fromi the creditors: 
but to protect the grantees against themselves.. In these. 
circumstances I cannot agree with the learned. Subordinate 
Judge-that the clause was not intended to be operative as. be- 
tween: the grantors and the grantees. 


As regards the theory.of the clause being-.a mere-cloak, 
| mustetake it that what the learned Subordinate Judge:means: 
is that the clause being void and sinoperative was..intended.. 
merely as a cloak, that is, as something calculated and designed . 
to conceaf the truth, namely, the real alienability of the subject- 
matter of the grant. Itis only therefore, if, as a matter of. 
fact, the clause restraining alienation ,was valid and theesub-* 
jectiof:the grant was really alienable that the explanation. of. 
the:clatise.as,a cloak woud'be of any value. | Phe.main ques- 
tion therdfore.for determination in this appeal i is whether the. 
condition against alienation contained in cl. 3 ef the sunnad.is 
valid and binding ,on the. grantees and this-indeed was the 
question’ with eregard to which the learned .vakil for the Yes- 
pondents addressed all his argument. It was put in-twg ways, 
The first contention -might not inaccurately’ be gscribell. 4 as an.. 
argumention the facte It was said that though, tħereswas a 


formal. sanna@ given by the United East:India. Comparry, thes, 


Government for the time being, to the grantees,. the. ancestors -~ 


of .the plaintiffs, stille the. plaintiffs’ ancestors did. npt obtain. 
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the property under or by yartue of the grant but the ae 
was éither their own and if not was obtained by ‘them as the 
result of a family agreement made by and between their 
bragch and the other branches of their family. Wery .able 
and ingenious was the argument advanced by the learned vakil 
for the respondents on this aspect of the case. The contention 
itself is formulated by the plaintiffs in paragraphs 4 and § ç of 
their plaint 1 in the following terms :— 


“Sree Raja Venkatadri Appa Rag Bahadur and Sree Raja Simhadri Appa 
Rao Bahadur the father andeuncle respectively of the first plaintiff herein were 
entitled to a share iP the Nuzwid Zamindari. At the original partition of the 
said estate which took place in or about 1770 they were excluded by mistake. 
The first plaintiffs father and uncle pressed their claims to the said Zamindari. 
The. then Government of Madras interceded and in or about 1835 a settlement 
was arrived at and in and by which it was inter alia agreed that the village vf 
Ravicherla should be granted to the plaintiffs’ father and uncle on an absolute 
and permanent tenure. In pursuance of the said settlement in or about 1840 
the said village was granted to the first plaintiffs father and uncle on an 
absolute and permanent tenure and put in their possession. Three years there- 


after in or about 2nd May, 1843, a sannad, one milkiet-istimrar was granted 
in respect of the said property.” 


The real import of this contention is, I take it to 
be, that the plaintiffs’ family obtained the property not from 
the Government, that the Government had not the property in 
then? to give it away, that it was property which was at any 
rafe in the order and disposal of the other branch of the plain- 
tiffs’ family, and that the plaintiffs’ branch of the family ob- 
tained it not-as the result of any grant by the Government but 
as the result of a family arrangement betw cen the 
different’ branches of their family, and that therefore the san- 
nad which was granted in respect of the village of Ravicherle 
subsequently by the Government and accepted by the plaintiffs’ 
branch of fhe family was not the real-source of the plaintiffs’ , 
title to the property was a mere sham deed and should not be 
looked to for the purpose of determining the plaintiffs’ rights. 
If on the facts I°should have bgen disposed to agree with the 
contention, it might become necessary to consider whether as- 
suming that the plaintiffs’ predecessors obtained the property 
asthe, result of a family arrangement betw¢erm them and the 
other branches of their family, still, the acceptance by them 
of the $annad ip questionefrom the Government could affect 
their rights to the village’ and if so in ‘what manner and to 
what ext@nt, and whether in’ that view the clause in. question 


° would or woujd not be binding on them: But in my View, 


è 
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it is‘unneeessary to consider that question because after afcars- 
ful consideration of all the documentary evidênce in tife*case, 
that iseto say th “only evidence before us, it is clear that even 
on the facts the contention put forward on behalf of the plain- 
tiffs-respondents could not be ‘accepted. For some reason 
into which for the purpose of this appeal it is unnecessary fo 
enquire, the NuzvidZamindari was at the time of the-permanent 
settlentent early in the last century settled by the then Govern- 
ment not on all the branches of the family but on two of ?ts. 
branches alone excluding theebranch to which the: plaintifis 
belonged. In consequence of this the plaintiffs’ branch of the 
family launched on a protracted but unsuccessful litigation for 
the purpose of recovering from the other branches of their 
family their share or alleged share inthe Zamindari. After 


however all this litigation was over it appears to have becn | 


realised by some of the authorities of the Government at the 
time that the original settlement of the Zamindari to the ex- 
clusion of the plaintiff? branch of the family 
was due to some mistake and that something 
should be done to repair the injustice if only 
in consideration of the helpless condition in which the plaintiffs’ 
branch of the family then was. We thus find in Ex. III that 
Mr. Russell, Collector of Masulipatam at the time, addresses 
the Board of Revenue in the following terms :_— 


f e 

“Throughout the whole of the correspondence which passed on, this 
subjegt there does not appear to be the slightest trace of it ever having been 
proposed or intended, to grant a part of the lands to the petitioner; and I 
confess it seems to me that the only possible blame which the Government can 
take to themselves for the manner in which they disposed of the country is the 
omission to secure the petitioner a pension similar to those assigned to some 
others who were in like situations. That this omission has involved him in 
great distress is certain and it is no less true that he now -established demial 
of his having had any hereditary right to the lands must for ever" preclade 
him from obtaining relief from his brothers by declaring the Zamindari to 
have been acquired by them. Under these circumstance@, therefore, and more 
particularly as my official situation rendered it my duty to oppose his claim in 
its progress through the Courts, I shall feel happy if my present address should 
be the means of inducing the Goverment to give him some alfowance for his 
maintenance. , But I should not omit to mention that the facility with which 
the unfortunate ®decree of the Provincial Court enabled him to borro® money 
has plunged hinf ower head and ears in debt to persons who hope to profit by 
_ his obtaining a share of the country and that the good inteptions o the Govern- 
nfent will therefore beefrustrated unless anything which th mag give him 
shall be prote®&ted rom the fangs of his ereditors.” Sn >. © ° 


. e °. 
The Board of Revenue, however, as will be sech in Ex. Il, 
did not take a favourable view of the recommendations of 
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, the Collector because they still believed tat though. net sn the 
Zamindési yetin the other-properties of the joint family the 
plaintiffs’. brangh might have a right and that in any cage to 
seek to make.a provision for the plaintiffs’ brangh of the family 
might constitute a dangerous precedent with respect to thé 
members of Zamindari families all over the country. But. 
the. Governor in Council at the time would appear to have 
- taken a refreshingly humane view of the situation as wall be 


. 
“ seen at the.concluding.portion of Ex. A where the following 
passage appears :— oo 
“The. Governor in Council cannot entertain the idea that it is befitting 
for the -Government to*look.-on With passive indifference at a claim like this 
or at the fate which. attends it in Courts of Law. It is note sufficient for the 
Government that, in the manner of restoring the Zamindari they exercise a 
discretion which nobody had power to question, that no law has. been infringed 
in the xreatment which Narasima Appa Rao has met with; and that, if he. had 
received better -legal advice.: the ruin in which he has been involved might 
have been less complete. The Government must not merely let the law take 
its. course, but ‘must exercise a paternal care over the people. It has io pre- 
serve their affections as well as its own authority. In reviewing the circum- 
stances of the case under consideration, it appears clearly that Narasimha Appa 
Rao.has been cut off from the provision to which he had an equitable claim.” 
The Government are answerable for the injury: which ‘he has sustained. ‘They... 
are also answerable’ for the-ruin.in which, owing.to the ambiguity in which 
they left- his. claims and to the course which their judicial: institution led him 
to adopt, he has been involved. They are answerable for these wrongs. hot 
before a Court of Justice, any more than they would have been if, in consequence 
of simflar oversights, the country had been thrown into disorder and the lives 
and property of its inhabitants exposed to hazard. But their responsibility is 
matter of reason and of conscience and should induce them to do. all that is 
practicable to compensate for the wrongs which have been committed. Whe- 
ther fresh legal proceedings- should be instituted is a question of prudence to 
be determined according to théir probable result, But the Governor in Council 
trusts that the necessity of legal proceedings may be suspended by the influence: 
of the Collgctor. If out of the revenues of the Zamindari an adequate’ provi- 
sion is made for tee future support of Narasimha Appa Rao, and a composition 
effected with his creditors, the further interference of the Government willenot - 
be required. But if the Zamindar be advised to rest secure in the termg of the - 
Government grant, ‘it will then remain to be considered whgt measures will be 
most. advisable with the "view of giving effect to what must be presumed to 
have been the intentions of the Government when that grant was made.” 


>“ In Ex. A-1 the Government asked the Collector of Maguli- 
patam to point out that both in honesty and in Jaw at least 
a proper jnfintenance should be settled on the plaintiffs’ branch 
- ofthe fanily “qd asked the Collector to ewplain these senti-? 
nfents of the Government to the Zamindar anel eRpress the- 
anxious hope of the Government that he should lose no time 
la. proposing:syich effectual relief as may .remove from the. 


e 
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plaintiffs’ branch SF the family éhe. distress: they wert in.” 


“This was in February, 1921. But apparently the. Céllector 


“was not able 4 achieve anything by persuasian..and. we find 


from yx. B that the Government finding themselves: unable to” 
bring the Zamindars to any reasonable settlement requircd’ 


the’ Judges to suggest ways and means of.-setting right. the 
injustice perpetrated at the time of. the permarient settlement, 


and thereupon steps were taken for making and-approving of ; 
a draft regulation respecting the Nuzvid-Zamindari to se” 


aside the inequitable divisioneat the time of the permanent 
settlement and to bring about another settlement giving a share 
to the plaintiffs’ branch of the family. This draft regulation 
is Ex..C-r. .Though this was got ready about June, 1921, 
in September following the other council would appear to hav.. 


. prevailed and the Government asked the Board of Revenue jn 


Ex, C-3 that no.measures be taken for carrying into effect the 
proposed regulation. 


It was after this as may safely be surmised from Exs. Vil 
and D that the Governor of Madras some time early in the 
year 1836 personally settled all the disputes and differences 
between the various branches of the family and persuaded the 
other two branches of the family to confer a pension. for main- 
tenance of a sum of Rs. 600 per mensem on. the, plaintiffs’ 
branch of the family. (See Ex. D-1). The point*in this 
discussion with regard to this pension is that it was. refuse! 
to Be accepted by the plaintiffs’ branch of the family at first 
and as a condition for accepting the same they stipulated for 
a grant to them of three small villages from the Government 
independent of the pension to be. granted by their brothers »f 
Nuzvid and Nidadavole. (SeeEx.E). In Ex. F bearing 
date the 16th day of October, 1837, 'thel.Collector of Mavili- 


‘patam, addressing: the Board of Revenue, states *that he could 


not have persuaded the plaintiffs’ branch ®f ‘the family to 
accept the arrangement regarding the pension without pledging 
himself that the Governmeng, to mark theif satisfaction-at the 
good understanding..which has taken place between. the bro- 
_ thers, .will*mgake over to Simhadri Appa Rao the two village? 
‘of Ravicherln and Sreeramavaram. It is ajso sigieficant, that 
an. the documents obtained by the: Collectos from tke other 
two: branches of the family with regard to, their fifal under- 
taking of the*obligation to pay ‘the. pension agreed to, there 
‘is -ndét. the slightest reference to the village ofi R@vicherla o; 


‘the settlement of" the. same -on the- plaintiffs’. branch of..the 
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family, From the termg of Ex. VII it is abundantly elcar 


that evtn at the time of the original settlement of the disputes 
and differenees between the various branches of the: family 
it was distinctly understood and repeatedly explained tọ the 
Zamindars of Nidadavole and Nuzvid that the Mukhasa yil- 
lage of Rdvicherla had lapsed to the Government, and that 
it had been even prior to that date attached by the Collector, 
as being the property of the Government. £ 


Ex. G speaks of the sannads to be granted by tne Govern- 
ment with respect to the villages of Ravicherla and Srecrama- 
varam as conf@rring the villages on Simhadri Appa Rao. 
Again in the Arzee, dated 17th August, 1838, submitted by 
Rajah Simhadri Appa Rao Bahadur to the Collector of 
Masulipatam he speak’s of the cowle to be granted to him for 
the villages of Ravicherla and Sreeramavaram conferred >n 
him by the Government. Again later on in the same document 
he states as follows with reference to the contemplated prov: 
sion regarding the preventing of alienation of property :_. 

“The provision which the Hon’ble Government hare thought proper 
to mak@ in the cowle that the above villages are not to be liable for sale on 
account of the debts contracted by my father Rajah Narasimha Appa Rao and 
myself prior xo the date of ihe grant, will secure to me the villages benevolently 
conferred by Government for my permanent subsistence in consideration of the 
distressed condition of my family.” 


It ds also, significant that one of the provisions finally agreed 
to be inserted in the sannad as the result of the negotigtions 
between the plaintiffs’ family and the Government was that 
the succession to the village should devolve upon such of the 
heirs of the present grantees as the Government mas deter- 


mine after their death. [See Exs. V and H]. 


. Again in Ex. J the sannad in respect of the suit village, 
the recitals*contained in clear terms a reference to the village 
of Ravicherla having reverted to. the Government. ° j 


All this mass of documentary evidence makes it abundantly 
clear titat the village of Ravichgrla was dealt with at the time 
of the sannad as property which had reverted to the Govern- 
ment*and become vested in it, so as to be capable of being dis- 
posed of@by the Government at their pleaser When the 
questien arigessas regards the ownership of property in some 
ancient Sberiod the evidence afforded by “such unimpeachable 
ancient docfiments should, it seems to me, be ‘accepted beyond 
question.” I may indeed go further and state that the*langu- 
age of moŝt of these documents is absolutely inconsistent with 
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the ćontention put forward on behalf of the respondents that 4 peor, i 


. the village of Ravicherla did not belong to the Govérriment’ for India 

e but was the propyrty which still at the time of the grant vested ee: 
in the,ofher branches of the family and that all the documents ° © sarathy 

. including the’ sannad were elaborate devises for the purpose of eres 

effecting curious camouflage and making it appear that the -Srinivasa « 
property belonged to the Government in order that theypmay Anbar. 
ingert if the sannad restrictive provisions regarding the inheri- me 
tance to and the disposal of the village. I am further satisfied 
that if what was intended was sych an elaborate device. the 

- language used would have been entirely diffeyent to that em- 
ployed in the documents. I feel, therefore, bound to reject . 
the ‘contention that the village of Ravicherla was not a grant 
to the plaintiffs’ family by the Government and that the plain- 
tiffs’ family acquired the property not as . the 
result of any such grant from the Govern- 
ment but as the result of a family arrangement 
with the other members of the family. I also fail to see how, 
if indeed all the parties at the time agreed to the village of 
Ravicherla being treated as the property of the Government 
for the purpose of its being granted on the terms set out in 
the sannad to the plaintiffs’ family, it could now be contended 
that there was no such title in the Government to impose any 
such conditions. | However, as I have already observed, ít is 
unnecessary, in view of the decision I have arrived at, that 
the grant was by the Government. itself, which had the pro- 
perty vested in it at the time so as to enable it to make the 
grant, that there should be any further consideration. of the 
legal eect of the plaintiffs’ family having accepted.a sannad 
in-respect of the village from the Government and having pur- ° 
ported to continue to hold it under the terms-of the sannatl 
till the other day when they applied to the Government . fðr ` 


‘permission to alienate the property, a permission which was : 
refused.e a Ya 
But this conclusion does got dispose of the case, because ° 
it is only a conclusion with regard to what may be said to be 
e & 


the argument based on facts. But assuming that the sannad ° == 
should be deemed or regarded as the source gf the plaintiffs’ 
title to the village in question and that therefore the yature 
and extent of the rtghts with regard to the, prayerg in the 
plaint, shguld"be Yetermined by the Sannad itself and tht ternis 
therein"set out, the contentions were even more ‘ingefious. and 
strenuous which were put forward by the learned. vakil- for • 
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should*be ‘adjudged to be absolute and untrammelled by ariy 
conditions. e k 


e The first argument had reference to the Crowa Grants 
Act (XV of 1895). It was not in its true nature so much 
an argument as an answer by way of anticipation. The learned 
vakil for the plaintiffs assumed that for the defendant the 
Crown Grants Act will be referred to and relied upon as en- 
abling or justifying the alienation and began by assailing 't 
in limine. But looking at the preamble and considering the 
půrpose of the Act it cannot be doubted that the Act was 
rather declaratory in its nature than enabling or enacting. [Ít 
had to be enacted, so says the preamble, because doubts have 
arisen as to the extent and operation of the Transfer of Pro- 
perty Act of 1882. Prior to the Transfer of Property Act, 
there was no statutory enactment of the Indian Legislature 
regulating transfers of property. But after that Act was 
passed apparenly doubts came to be expressed or entertained 
whether that was an Act governing transfers of property by 
act of parties whom subjects of Crown or whether the provi- 
sions of the Act applied also to transfers of property by the 
Crown. Taking the terms of the Crown Grants Act, the in- 
ference seems to be, irresistible that prior to the Transfer of 
Property Act there was no doubt whatever as to the power 
of the Crown to make a transfer of property in any terms, or 
under any of. the conditions whatsoever. Apart from.one 
argument which shall be referred to hereafter, the learned 


yakil for the plaintiffs did not refer to any limitations or the 


power af the Crown to create or transfer estates previous to 


the passing of the Transfer of Property Act. The personal 


law of the Hindus or Mahomedans or other communittes in 
India could not possibly affect the rights of the Christian Sover- 


eign power. lf all acts of Legislature owe their orłgin to 
the Sovereign power, whatever that may be, in the” absence 
of clear iadicati$n.to the contrary, the provisions of statutory 
law should be regarded as governing transactions only of the 


subjects of the sovereign power and not of the sovereigit power 
itself, eFurthgr, the rules of law, whether stagutory or other- 


wise; governing and regulating transfers of property as he- 


veen Subject gnd subject, of the soveresgn power, are based 


or shduld*be deemed to be based on’ Principles? which cannot 
in any fvise be regarded as applicable to a transfer.by, the 
‘govereignspower itself. ee si ee 


° 5 . . @ 
_the Plaintiffs to establish that the plainttfis’ right to the village 


I 


9 + 
e 
e 7o T f n WAWI ate ; 
L:|.6 è THE MADRAS LAW JOURNAL REPORTS. 723 


SAs I.read Crown Grants Act yt became necessary for the 
Legislature to pass such an Act altogether déclaratory tn its’ 
nature,, merely because of the doubts which came to be enter- 


` tained after the passing of the Transfer of Property Act. The 


meaning “and significance of Crown Grants Act of 1895 is 
merely a re-statement of the principle underlying S: 3 thereof, 
namely, that the Crown is entitled to impose any restricttons, 
conditians or limitations over, whatsoever, in any grant cr 
transfer it may make whether such restrictions, conditions or 
limitations over, would be legal or valid or not in any grant 
or transfer made by one subject to aflother, and it became 
necessary for the Legislature to re“state and re-affirm the 
principle only because of the doubts that arose subsequent to 
the passing of the Transfer of Property Act. I cannot; 
therefore regard the Crown Grants Act as an enacting or en- 
abling measure of the Legislature or even as a ratifying Act 
with retrospective effect making legal that which was not so. 
An éxplanatory and declaratory Act cannot be regarded or 
cqnstrued as if it were an enactment creative or regulative, uf 
rights or obligations. It seems to me therefore unnecessary to 
deal in detail with the very long and learned argument address- 
ed to us for the plaintiffs with special reference to the Crown 
Grants Act. I am satisfied that the sannad in this case which 
was a grant by the State or Sovereign authority would be 


binding according to its tenor. I shall therefore merely refer . 


briefly to the other contentions of the learned vakil fot the 


plaintiffs. His first contention was that S. 3 providing for 


Crown grants taking effect according to their tenor refers 
merely to such grant or transfer as aforesaid, and therefore 
refers back to S. 2 and is confined in its operation to a grant 
or transfer heretofore made or hereafter to be made by or om 


behalf of Her Majesty the Queen Empress, her heirs of sut 


cessorg or om behalf of the Secretary of State for India in: 


Council., The Secretary of State for India in Council came 
into being only on the assumption, by Her, Majesty Queen 
Victoria, of the Government ef India in 18 58 an@ tHe title. 
of Empress of India was conferred on Her Majesty only in 
1876 and the arguments founded thereon was that therefore 
the grapts and transfers of property to which the Act$s appli- 


cable are only gr ants and transfers made subsequent to% 858 


or 1876. Bat I have ala comé to the corftlusign that the e 


Act, as suth, is intended to be limited onl, té grants agd trans- 
fers subsequent to.tHe passing of the Transfer of. Property 


Seereta . 
BA ae 


of State 
for India 
Us 
Partha- 
sarathy 
Appa Rao. 


Srinivasa 0 


Alyangar, J. 


e . 
.. 
e 
i ao = a4 z . s - ? gi 
724 THE MADRAS LAW JOURNAE REPORTS. + BVOL. , 


2 ° j ® ee 
E Acta ja When -.S. 2 lays. dawn that nothing-in the Tzansfer of 
forIndia Property Act shall apply or be deemed to have applied-to any , 
arc ae grant or: transfer made before 1895 or to be made after 1895 . 
sarathy ° J cannot regard the Act as intended to apply to the construction 


Abpa Rao, of ‘any grant made previous to the year 1882.- “But at the, 


ee 


> „Erinivasa same time'I cannot accept the argument of the learned vakil 
iyangar, J. = forthe plaintitts that. merely because the expression fused .i8 
“Queen, Empress” and that title- was conferred on.. Her 


Majesty only in 1876 the Act must on that ground be confined 
in-its:operation only to grants or transfers made subsequent .to 
1876. The mere fact that a person is referred to in a docu- 
? ment, albeit a statute of the Legislature, by his or her-present 
title. seems to me to be no reason, apart from the context,. to 

hold that a limitation.or definition of the time is thereby in- 
troduced impliedly, by referring only to the period of time 
subsequent to the adoption or conferring of the tizle and there 

seems also-no reason for supposing that the expression was 

not used: merely to indicate merely the sovereign bearing the 

title. ©- l i oe ee 

The next contention for the plaintiffs was that’ previous 

to the.assumption of the sovereignty of India by thé Crown 

in 1858 the sovereignty was in the United East India Company 

and that therefore the grant which was made in the year 1843 

under the sannad issued by the Company, could not be regarded 

asa grant by or even on behalf of the Crown. This contention 

has been to my mind conclusively answered by the learned 
Government Pleader who appeared for the Secretary of State. 

The Parliamentary Act, 3 & 4 Will. IV, c. 85, both in the pre- 

amble and in S. 1, provides and declares that the tewritories, 

z revenues, etc., of India in the possession and under the Govern- 
° ment of the Company shall remain and be vested in the Com- 

. pany in trust for His Majesty and even in the Government ot 
India Act, 185%, similar words were used. In Gibson v. The: 
United East India Company (9) the general principle of law 

g is ,refeyred to that all conquests made by subjects necessarily 
belong'to the Crown and in th@case of The Advoacte-General 

° e y, Richmond (10) it is pointed out that the, vesting of 
the territories and revenues in the United East India Company 

is in trust for His Majesty for the service of the Government 

i of India. See also The Secretary of State for India., v. 


° Kamachee Boye Sahaba (+). It seems to nge wanecessary to 
pes eee ane aa ee ees 
Ea ki l 1. (1859) 7 MIA 476 at 541. we 
00009: 5 Bing. (N; CY 260. 30. Perty’s (O C) 516 at 576. ..” 
e ¢ e % e 
e ° . 
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refer ta all the caseg that have been cited at the bar in connec. , Secretary, 
tion, with this question, because the terms of the statate.are to orindi 
7 i g j du 
my mind perfettly clear. | E E a K Partha: 

he ee ae oo ele a sarathy 
' ) Tt-Wwas also argued by the learned vakil for. the plaintiffs | Appa’Ryo: 
that even: assuming that the Government of the country was Srinivasa, 


carried on by the Company in trust for Her Majesty it dees not Alyangar, J: . 
follow that the grant was a grant made on behalf “of Her * 
Majesty. ` -The contention was that the expression “on behalf 
of? imports some sort of agency and that it cannot be said that 
a grant by a trustee is on behalf of tHe beneficiary. I cannot 
possibly agree with such a contention, and having regard to the 
context- in which the terms have. been used, I feel no difficulty 
whatever in holding that when a grant is made by an agency 
exercising delegated sovereign power the grant is properly 
described as made on behalf of the supreme sovereign power. 
The next argument advanced on behalf of the plaintiffs was not 
on the construction of the Crown Grants Act but with ‘regard’ 

.to the entire Act on the footing that ‘the Act itself was ‘ultra 
vires of the Indian Legislature. It was said that ugder the 
English Common Law the Crown cannot create an estate un-’ 
known to law. -It may well be asked; unknowa to which law ?- 
Is it the Common Law of England or India or the Statute Law- 
of England or this country, and what is the meaning of the 
expression “estate unknown to law”. An estate ‘inaliegable 
In-its nature is not an estate unknown to law. © But after ai! 

‘I fail to see, how, assuming for thé purpose of argument that 
the. contention is well founded that the Crown cannot create: 
an estate unknown to law, that makes the Crown: Grants Act; 
ultra vires. The Indian, Legislature is, while legislating wiih- ` . 
inthe limits imposed by Parliament, in the Same position a% n° 
independent -and absolute legislature. Under.S. 22 of the 

- Indian Councils. Act, 24 and 25 Vic. c. 67, the. Governor-, e 
General in Council is empowered to make laws for all persons - 

and for all things whatever.. There is, howegwer, in that section - é 
a proviso, that the GovernoreGeneral in Council sifall’not’ have 
the power of making any laws or regulations which shalb repeal, Aa . 
or in any way affect any of the provisions of that dct and ™ 
certajn othe? aets therein referred or which may affect * the . 
authority of Parliament, or the constitution Anderighis ‘of the. 

East Indias Cgmpany.-or any patt- of the Anivritten laws os 
consytittion of the United Kingdom df Great Britain and Ire- 
land whereon-may*depend in any degree the, all egiance.of any. 
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“of State .® : ae a ae | 
fai India or dominion:of.the’*Crown over any. part of;the-said territories, 
b 


Baene Mr. Venk&tramana Rao's argument, if I understand, him 
kaa rightly, was to the effect that it was part of the common law, 
Ha of the United Kingdom of Great Britain and Ireland that the. 
kW Crown cannot create an estate unknown to law and the said 


a proviso forbids the Governor-General in-Council from making 
e sany law which will affect any part of the unwritten laws or 
constitution of the United Kingdom of Great Britain. -But he 
omitted from consideration altogether the qualifying -clause 
a . begitining with theewords ““whereon may depend in any degree’ 
è the allegiance of any person, etc.” `I ani unable therefore to 
accept the argument that the Crown Grants Act should ‘be re- 
garded as ultra vires for" the reason that it enables the Crown 
to create an estate unknown to the law. | wes 
A further contention was also advanced, to the effect.that 
the Crown Grants Act was ultra vires also because it was 
calculated to affect the authority of the Parliament. I must. 
confess | was unable to understand the argument of the learned 
vakil with, regard to this contention. ` I, cannot even imagine 
how assuming that the act enables the Crown to create an 
estate unknown to the law the authority of the Parliament is 
thereby affected. a 
- For all these reasons I have-no hesitation in rejecting the 
contention of the learned vakil for. the plaintiffs-respondents 
that the Crown Grants Act is ultra vires of the Indian Legisla- 
ture. But-after all in the view I have taken, that the Crown 
Grants Act is not an enacting or enabling measure but, fol 
. which the Crown could not make a' particular kind of grant 
but*is only an explanatory and declaratory act and in-terms 
refers only toegrants made subsequent to 1882, it seems to, me 


R futile to examine more minutely the contention that it 1s ulira. 
VİrES. ` a a. 
° Te learned baki} for the plaintiffs’ has fot shown how 
otherwise the grant’in this case shuld be regarded as void vr 
© æ legal gr not binding on the plaintiffs. © - | ‘ 


*Theregis only,one other contention on behalf of the plain- 
tiffs, whigh remains to be noticed, and that is the arguthent 
based on $. VIIĮ gf Regulation XXV of the Madras Regula», 
tions. Ufider that section it°is provided'ds follow? : | 

. “Proprietors of land shali be at free liberty to transfer. without thé pre- . 
Pious ‘consent of-the Government, or of any other authority, to whomsoever they - 
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may think proper, by sale, gift, or otherwisg, their proprietary right in the whole, ; ‘Secretary, 
or in any part of their Zamindaries.” í A s oe s Be arr 

“But this séction and the act itself apply only to lands for ea 
the reyenue payable to the Government in respect of whiclf sarathy 
an assessntent is permanently fixed. In the case before us no oe 
such permanent assessment is fixed or made payable to the Srinigasa 


° e Al ; f 
Government under the sannad. This argument also”there- lyangar, J 
fore *fails. i . 


In the result I agree with my learned brother in the con- 
clusion that the judgment of the Lowey Court cannot be sustain- 


ed and that therefore the appeal should be allowed and the 4 


plaintiffs’ suie dismissed with costs both in this Court and in : 
the Court below. 
Ad YA ; Appeal allowed and suit 
dismissed. 
è 
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Admissions—Estoppel—If and when coffsti-. 
tute. r 


Aliyasanthana Law—Jains—Marriage expen- 
ses of junior membtr—Liability of ejman to 
pay—Marriage expenses part of ‘‘ right to 
maintenance ” WA 


Alluvion and diluvion—Regulation YI of 
1825, S. 2—Custom under—Proof of—Evi- 
dence—Direct evidence for some years— 
Hearsay evidence to show that custom is im- 
memorial—Admissibility--Changes in course 
of river—Mode by which they are brought 
about—If material to custom being set up 
4s defence are) 


Appeal—Costs of—Successful appellant de- 
prived—Failure to be ready and to cite rele- 
vant authorities before trial Judge—Conse- 
quent error oe 4 

—Order under O. 22, R. 5, C.P. Code— 
Petition to be added as legal representative 

. —No rival claimants—Order dismissing—lIf 
appealable. f 

-== —By person not named a party in the 
ordér-e When competent—Person bound by 
‘the order though not in name a party—S.75, 
Provincial Insolvency Act, 1920 i 





Arbitration—Award—Jurisdiction to decide— 
Matters mot referred -Personal knowledge 
—Decision based on—Effect of ee. 5 


Breach of promise of marriage—Suit for da- 
mages—Promise toa married Roman Catho- 
lic woman—Subsequent divorce —Continued 

e behaviour of promisor and promisee as en- 
gaged persons—Fixing a day for marriage — 
Whether e new promise or merely a ratifica. 
tion of the old (void) promise. (P C.)4 


Burden of pr oof —-Inam—Resumability—Qnus 
entirely on person claiming resumption ~.. 2 


Civil Profedure Gode, S. 11—Purchaser of 
the interest of a “Hindu co-parcener—Suit 
for present possess@on g-Dismissal of—Sub- 
sequent Suit (to enforce his equity) for parti- 
tion—Whether barred by res fudtcate or 
O. 2, R. 2, C. P. Code o de 

S. 11—Us@fruetuary mbrtgage—Co- 

venant to Say—Suit by mortgagee— Final 

decree for sale, not executed—Subsequent 

suit fer redemption—If mafntainable «6 





. ————8. 11, Expl. IV —Suit on a mortgage 


—Dismissed on the ground of want ofgerri- ® 
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282 at 286 | 
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51 


681 
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- result of that suit. 
—-— 5S. 13—Foreign judgment—Whether 








————-S. 47 and 0. 98, Br. 


torial jurisdiction—Prayer for personal de- 
“cree not granted—Subseguent suit in a 
Court h€ving territorial jurisdiction—Pgnyer 
for personal decree barred by res judicata. œ 
(P. C.) rat 14 
5. 11, Expl. VI—Applicability— 
reversioners—Actual  reversioner 
other than the presumptive reversioner who 
brought the prior suit—Whether bound by ` 
(P. C.) 18 


includes a mandate to pay by a foreign 
pririce in the exercise of his Prerogative ;. 348 


S. 20—Partnership—Suit for dissolu- 
tion—Jurisdiction of Court—Business car: 
ried onat two places# Accounts kept at one 
place—Issue as to jurisdiction—Practice— 
Trial as preliminary issue ... 298 
——S. 21—Mortgage—Decree for sale—'” 
Sale in execution of—Validity—Transfer of 
territorial jurisdiction subsequent to filing òf ` ~- 
execution application—Sale by Court which“ 
passed decree subsequent ¢0—Jurisdictign— 

Ss. 37 to 39—Objection “to sale by such 
Court on‘ground of want of jurisdiction— 
Maintainability—Objection not raised before 
—Effect—Territorial jurisdiction—Rule as ` 


to—Applicability to mortgage decrees— 
S. 24, Civil Procedure Code—Transfer 
under—Power of—Scope of <a 161 


S. 24—Competency—W hether means 
territorial competency— Whether section 
applies to execution p ceedings P 
5. 34—Miterest post-date of" suit 
Discretion of Court—Whether the Privy ' 
Council Sill interfere with the exercise of ` 
the discretion By the High Court. (P.C.) 1 at 13 


$8°37 to 39— Whether Court passing “ 
a detree has jurBdicfion to execute it in all ' 
cases, notwithstanding withdrawal of terri- 


16I 





tory within its jurisdicti®n, Quaere em £- 161° 
. e 
S.47—Bar of suit—Purchaser of a 
Hindu cg-parcen@’s hare—Remedy of— å 


Only to file a suit for partition—Execution. . 
Court— Powerge orde® partition on an appli- 
cation— owe ° ie +$ sw 68i 
10 to 13—Cer-. Ai 
fain amount ordergd as payable to Govern- . 
ment from a partyin a pauper Suit—Appeal | 
by Government—-No applicatione made to 
lower Couré under O. 33, R. 12—Effect—" ` 
If appellate Court may make the order ,, 280 
o . > 
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- S. 47—Decree passed agaifist minor— 

e No guardign appointed to represent— 

Decree void—OBjectior “f can be raised in 
execution 232 


to suit—lIsxonerated 








S. 47—Party 

party if and when a—His name not remov- 
ed rom record—Effeet .. 205 

= S. 47, Ezplanat on—Party to suit 

e-—-Defendant whose “name?” has been 

“ struck off ” if a— Plaintif pot wishing to 

proceed further against him—Strikinz off 

in case of--Propriety— Proper procedure in 
such case? >? .. 387 


s. 61 (d)—Execution—By appoint- 
ment of Receiver—To collect future main- 
tenance of debtor, pay Portion for subsist- ə 
ence and appropriate balance to the gebt— 
Prope? coarse ; 
Ss. 55 (4) and 148—Scope of—Re- 
lease from arrest—Failure to file petition in 
insolvency within 30 days—-Power of Court 
to extend time : 
§. 60 (¢)—Agricultuiist—Rich land- 
lord though with no income other than from - 
lands is not—Insolvent is not—House 
occupied by agriculturist—Mansion in a 
village is not ‘i 
— 5,680 (m) and 0. 38, R. 6—Gift of a 
sum, with a direction Postponing payment 
but awarding interest anwhile— Whether 
vested or contingent—If attachable. 79 at 
| 84—85 
s. 92—Scheme under—Liberty to _ 
apply——Clause providing —UZtra vires +» -409 
"S, 92—Trust—Property of—Aliena- 
tion improper of, by founder’s widow and 
heir—Suit by presumptive reversioner to 
recover property alienated —Maintainability 
—-Founder appointing himself manager dur- 
ing his lifetime and his heirs after his death 
—Proper course for reversioner in Such, 
a case—Time if can be allowed to plaintiff 
to obtain permission and to procsed under 
S. 92 ze 42 
eo _— §s.94, 136 and 0. 39, R.2 (3)— 
Scope of—Injanetion order passed by the 
High Court—Dispbedience of, by party in 
the mofussil—Contempt of C@urt— Punish- 
me—Mode of enforcement .. 401 
8. 100—Finding of fact—Binding 
that acts done by ryot have not materially 
jmpaired the value of agricultural land 
(S. 151, Madras Estates Lagd Act) Acts 
having the effect of converting major portion 
of holding into buildjng sites—Finding re- 
versed ingmcSnd appeal! J 
—8. 109 (a)-e-Scheme suit—Prayer for 
removal of trustee “and , fog framing echeme 
—Death of trustee—Apatement—Qder of 
remand directing trial as reg%eds framing 
scheme—If afinal order Leave @o @ppeal. 552 
$. 115—Court-fees—Ortler directing .. 
payment of additional @ourt-fee—Inter. ” 
locutory order—Interference in 1evision . 2 497 
S. 1f—Revision—An®ther, remedy 
open to petitioner—But order of Court be- 
Jow clearly wrong—Interference .. 102 
` . o e 
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—— 5. 115—-Revisiof'—Interference ie- 

Award passed on reference withoat a patty 

“ interested joining—Decree—Reterence with- 
out jurisdiction and decree revisable ..e TOO 

—S, 141 and 0. 9—Scope of— Applica- 

bility to petitions undereO. 9—Application 

to restore suit—-Dismissal for defaut+—Peti. 
tion to set aside dismissal—TIf lies . 75 
—_—__—-§, 141 and 0.9, R. 18—Whether 
rule applies to execution proceedings sa 
—S, 145—Order against surety under— 
Not a fresh decree—Merely in execution of 
decree against judgment debtor, 584 at 585 

————s$. 146—Decree—Attachment of debt 

which later become merged in a decree— 

hether attaching creditor can execute— 


200 





C. P. Code, O. 21, Rr. 15 and 16 bs 79 
—— 5 -5. 148—Whether applies to perio 
fixed by S..55 (4), C. P. Code kia 477 








S, 152—Decree — Amendment of, 
alter satisfaction of decree had been entered 
up and nothing remained to be done under 
decree—Jurisdiction—-Remedy of aggrieved 
party in case he finds decree to be wrong at 





that stage .. 655 
=e 0, 1, R. 10—Adding a party—Whe- 

ther can be done after compromise petition 

filed by parties to the suit on record es 059 





—90.1. B. 10 (2)—Striking off—Pro- 
priety of procedure—In cases of misjoinder 
only—Dismissal proper course where claim 
against a defendant is given up—C. P. 
Code, S. 47 .. 387 
—-0. 2, R. 2—Suit for present posses- 
sion—Dismissal of—Whether bars subse- 
quent suit for partition . 681 


—0. 6, R. 17—Amendment of plaint— 
Inclusion of an item not.originally com- 
prised in—Suit if filed on date of anfend: 
ment out of time—Whether amendment 
dates back to date of plaint . 442 


— 0, 9, R. 9—Petition under—Dismiss- 
ed for default—Petition to set aside the 
latter order—If maintainable ay A 


—— -— 0. 9, R. 18—Applicability—Zx parte 
order directing delivery of property free 
from obstruction—Setting aside of—Juris- 
diction of Court .. 209 

—0. 21, R. 2-~Applicability—.‘‘ The 

decree ”—-Meaning of—Money to Se paya- 

ble under decree —'‘ Of any kind ”—Addi- 

tion of the words—-Object of a $47 


9 6.21, R.2—Uncertified adjustment 
between decree-holder and judgment-debtor 
—Whether may be relied on ‘by surety for 
the Jatter --Surety’s positiog—C. P. Code, 
O. 21, R. 16—Discreffon’ to go into the 
question of adjustment . 584 


z 0. 21, Rr. 48, 15, 16; Ss. 146, 151-“ 
e Debt—Attachment in executign of- Decree 
obtained on debt by judgment-deptor—At- 
taching creditor’s right to execute dacree— 
No attachment of, decree itself —Effect— 
Payment of debt to judgment debtor or 
oder of Court recording satisfaction there- 
of--Effect on attaching creditors right— 
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S. 60.0. 38, R.6—Money payable under 
partifion-deéd—Right in—Vested or con- ®, 
tingent—Attaclfment of, in execution 79 


20): 21, R. 16¢Transferee decree- 
holder—Application %—To transmit re- 
cords to the Court whi€h passed the decree 
— Whether asstep-in-aid of execution 


0. 21, R. 22—Notice under—Execu- 
. tion—Order for sale of property in—Death 
of judgment-debtor after order but before 
Sale—Sale without impleading legal repre- 
sentatives—Nullity 


—0. 21, Rr. 53 and 46—Attachment of 
debt—Debt later merged in a decrees- 
Whether separate attachment of the decree 
necessary 


(Venkatasubba Rao and Reilly, JJ. dissenting) 


—0. 21, B. 53—Decree in favour of 
judgment-debtor — Attachment — Satisfac- 
tion entered by the judgment-debtor 
(holder of the decree)—If binds the 
attaching creditor ; 


-—0. 21, R. 89— Mortgage ' decree— 
Karnavans and anandravans—Decree direct- 
ing sale of certain items fora portion of 
decree amount—Non-liability of tarwad 
properties for the balance—Sale of all pro- 
perties—Application to set aside sale of 
tarwad properties—Amount to be deposited 
—*“ Amount specified in the proclamation 
of sale ”—Construction of 


———--0. 21, R. 89— Right to apply under— 
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debtor’s property—Whether has— Proper 
procedure — To take power from Court 
appointing him ds 

——0. 22—Cause of action—Survival— 

Suit fos damages for malicious prosecution 

—Claim including special damages (Vakil’s 

fee, etc. )—Death of plaintiff pending suit— 

Whether suit can be continued by his legal 

representafive ' 


0. 22, Rr. 8 and 5—Application to 
be impleaded as legal representatiye—No 
rival claimants—Order dismissing applica- 
tion—If appealable NA 

0. 28, R. 3—Compromise between 

* parties *to suit—Petition by them tore- 
cord compromise and to pass decree in 
terms thereof—Procedure on—Petition by 
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ing to be added as party to Suit—Orger 
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Boards Act, S. 38—Resolution of Union 
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Validity—Subsequent rescinding by Govern- 
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0. 33—A peal qn jormæ pauperis— 

Right of—@foney paid into Court under 

decree ofeCourt below and drawn out by 
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0.33, R. 10—Court-fee payable to 
Government—Recoverye=. of—Right of— 
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necessary—Preliminary decree not execut- . 
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= ——0. $4. R. 5—Final decree for sale— 
Passing pfi—Effect—Whether mortgagor’s 
right to redeem thereby extinguished—May- 
ment thereafter to avert sale— Whether qua- 
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—T. P. Act, Ss.-86 to §ọ (repealed) com- 
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——0. 38, R. 1--Arrest before judgment 
—Security for appearance—Order when to 
be passed—Principles guiding—Suit on 
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pay—lIf an executive order ss 
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-execution— No disturbance of possession— 
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——:0.40,R..1 (e) and (d)—Receiver 
putin possession under c]. (c)—W hether 
can arrogate to himself powers under cl. (d) 
—Whether has the right to apply under 
O. 21, R. 89, C. P. C.—Proper procedure— 
To apply to Court appointing him for power 





Side appeals—Memorandum of objections 
—If competent 


———— 0, 41, R. 22 and 0. 41-A (Madras), 
Form VI-A—Notice of appe%l—Service on 
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Rules—No daté fixed for hearing of appeal, 
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—0. 47, R. 1—Review—-Grounds for— 
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—Necessity—Zx parte 
rence of—ąlf and 
ence without 
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Validity — Revision@— Interference ‘in — 
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eatablish title to property purchased Te 
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—90. 41. R. 22—Applicability—Original | 


112 


hen ngcessary—Refer- 


100 
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on contract—Repayment of—Suit to en- 
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—Void contract—-Disappearance of rea- 
sons making it void—-Subsequent fixing of a 
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tract or mere ratification of the old. (P. C.) 498 
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to cohvey the whole property — What passes. 145, 


172 


Costs—Appeal—Merits of—Decided solely to , 


determine liability for costs 5 


Of appeal—Trial Court’s error be- 
cause of appellant’s failure to be ready and 
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wlira vires of the Indian Legislature— 
Whether retrospective andto what extent 
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